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Judicata. 

§  600.    Basis  of  the  Doctrine  of  Bes  Judicata. 

That  the  solemn  and  deliberate  sentence  of  the  law,  pronounced 
by  its  appointed  organs,  upon  a  dispated  fact  or  state  of  facts,  should 
be  regarded  as  a  final  and  conclusive  determination  of  the  question 
litigated,  and  should  forever  set  the  controversy  at  rest,  is  a  rule 
common  to  all  civilized  systems  of  jurisprudence.  But  it  is  more 
than  a  mere  rule  of  law.  It  is  more  even  than  an  important  princi- 
ple of  public  policy.  It  is  not  too  much  to  say  that  this  maxim  is  a 
fundamental  concept  in  the  organization  of  every  jural  society.  For 
unless  every  judgment  should  at  some  point  become  final,  and  have 
the  quality  of  establishing  its  contents  as  irrefragable  truth,  litiga- 
tion would  become  interminable,  the  rights  of  parties  would  be 
involved  in  endless  confusion,  the  courts,  stripped  of  their  most  effi- 
eient  powers,  would  become  little  more  than  advisory  bodies,  and  thus 
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the  most  important  function  of  government — that  of  ascertaining 
and  enforcing  rights — would  go  unfulfilled.  At  no  period  of  judicial 
history  have  the  courts  been  insensible  of  these  facts.  From  the 
earliest  times  they  have  steadily  adhered  to  the  rule  of  the  con- 
clusiveness of  judgments.  Out  of  the  multiplicity  of  controversies 
that  have  come  before  them,  presenting  a  thousand  minute  shades  of 
difference,  they  have  framed  continually  more  and  more  detailed 
*  rules  for  the  application  of  the  main  principle.  In  this  way,  by  per- 
petual classification  and  sub-division,  the  jurisprudence  of  the  subject 
has  attained  a  breadth,  a  depth,  and  a  closeness  of  texture,  which 
would  seem  to  promise  an  immediate  precedent  for  the  decision  of 
any  imaginable  case.  It  would  be  useless  to  recapitulate  the 
eulogiums  which  courts  and  judges  have  lavished  upon  this  most 
salutary  doctrine.  It  is  so  firmly  rooted  as  a  cardinal  principle  of 
our  legal  system,  that  he  who  praises  its  wisdom  or  its  beneficent 
effects,  praises  the  law  itself.  But  it  is  important  to  inquire  a  little 
more  closely  into  its  technical  relations  to  some  other  parts  of  our 
jurisprudence.  The  principle  of  the  conclusiveness  of  judgments 
has  been  classified,  through  a  very  long  period  of  English  law,  as  a 
branch  of  the  doctrine  of  estoppel.  That  is,  the  first  division  of  that 
doctrine,  viz.,  estoppel  by  record,  includes  as  well  the  judgments  of 
courts  as  the  records  of  legislative  and  other  public  bodies.  If  the 
term  estoppel  is  to  be  taken  in  its  ancient  sense,  as  denoting  the 
preclusion  of  a  man,  by  reason  of  his  previous  acts  or  conduct,  to 
speak  the  truth,  it  is  obvious  that  this  classification  is  objectionable. 
For  if  the  purpose  of  judicial  proceedings  is  to  ascertain  and  declare 
the  truth,  then  the  effect  of  a  judgment  is  to  forbid  a  man  to  deny  the 
truth.  Other  defects  in  the  analogy  will  readily  present  themselves 
to  the  mind  and  need  not  be  enlarged  upon  here.  But  if  it  be  well 
understood  that  the  real  point  of  resemblance  between  the  conclusive 
effect  of  a  judgment  and  a  genuine  estoppel  of  the  technical  sort  is 
that  each  excludes  any  contradictory  evidence,  then  no  harm  is  done 
in  classing  them  together,  and  no  attempt  to  break  away  from  the 
old  terminology  is  necessary.  Historically  it  would  be  going  too  far 
to  say  that  the  English  rules  on  this  subject  have  been  derived  from 
the  doctrine  of  res  judicata  in  the  Boman  law.  In  each  country  the 
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imporianoe  of  the  principle,  as  a  sonnd  maxim  of  public  policy,  was 
early  recognized^  and  the  rules  were  gradually  developed  to  keep 
pace  with  the  increasing  complexity  of  civilization.  But  that  English 
and  American  judges  have  greatly  profited  by  exploring  the  rules  of 
the  civil  law  in  this  regard  must  be  plain  to  the  most  cursory 
observer.  That  system,  so  admirable  in  its  harmonious  and  con- 
sistent development,  has  commended  itself  to  the  judicial  under- 
standing no  less  in  this  field  of  inquiry  than  in  many  others.  The 
very  fact  of  :tbe  adoption  and  naturalization  of  the  fhiAse  rea  judicata 
in  our  legal  language  is  evidence  of  this.  And  our  further  investiga- 
tions will  disclose  many  additional  proofs  of  the  assistance  our  juris- 
prudence has  thus  derived  from  the  older  body  of  law.  As  there  will 
be  frequent  occasion  to  cite  the  Boman  writers  in  the  following 
pages,  it  will  be  well  to  add  a  brief  account  of  the  doctrine  of  rea 
judicata  as  they  held  it. 

§  601.    In  the  Boman  Law. 

According  to  the  practice  of  the  Boman  law,  as  it  was  administered 
by  the  prsBtor,  a  defendant  might  repel  the  plaintiff's  claim  uot  only 
by  a  direct  contradiction  of  the  facts  out  of  which  it  was  alleged  to 
arise,  and  not  only  by  pleading  facts  (such  as  payment)  which  of 
themselves  extinguished  the  right  of  action,  though  admitting  it  to 
have  been  originally  valid,  but  also  by  showing  such  facts  as  might 
induce  the  prastor,  on  equitable  grounds,  to  declare  certain  defenses 
admissible,  the  effect  of  which,  if  established,  would  be,  not  indeed 
to  destroy  the  action  ipaojure,  but  to  render  it  ineffectual  by  means 
of  the  exceptio  thus  allowed.  An  exception  therefore  resembled  our 
plea  in  ''confession  and  avoidance"  only  to  the  extent  that  it  avoided 
the  action,  though  without  confessing  it.  Among  these  exceptions 
was  the  exceptio  reijudicata^  or  plea  of  former  judgment.  The  name 
rea  judicata  was  given  to  any  claim,  defense,  or  disputed  question 
which  had  been  passed  upon  and  determined  by  the  definitive  sen- 
tence of  a  court  or  judge.  Of  such  a  matter  it  was  said,  transit  in 
rem  judicatam.  And  such  a  sentence,  in  respect  to  the  points  decided 
by  it,  was  binding  and  conclusive  upon  the  parties  and  could  not  be 
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contradicted  or  impeached  by  them,  as  was  expressed  by  the  well- 
known  maxim,  Rea  judicata  pro  veritate  accipitur.^  The  exception  to 
which  we  have  referred  was  therefore  in  effect  a  plea  that  the  mat- 
ters stated  by  the  plaintiff  had  already  passed  into  judgment,  and  for 
that  reason  could  not  be  again  litigated  or  controverted.  But  in 
order  to  produce  this  effect  it  was  necessary  that  the  previous  judg- 
ment should  have  been  upon  the  very  same  point  and  between  the 
same  parties.  **Et  generaliter  (ut  Julianus  definit)  exceptio  rei  judl' 
cata  obstat,  quotiens  inter  eaadem  peraonas  eadem  quaatio  revocatur, 
vel  alio  genere  judicii.**  *  Such  was  the  general  nature  of  the  principle 
and  its  effects.  Of  course  there  were  a  multitude  of  subsidiary  rules 
directing  its  application  to  particular  sets  of  cireumstances,  but  these 
are  foreign  to  our  present  purpose.  Such  of  the  secondary  rules  as 
present  analogies  to  the  provisions  of  our  own  law,  or  throw  light 
upon  the  latter,  will  be  considered  in  their  proper  connection. 

§  603.    Modem  European  Systems. 

In  those  countries  which  have  modelled  their  juriaprudence  upon 
the  pattern  of  the  civil  law,  the  important  doctrine  of  rea  judicata  has 
been  adopted  with  its  main  features  unchanged  from  the  aspect  they 
wore  in  the  age  of  the  Antonine  jurists.'  The  same  rules,  for  exam- 
ple, still  obtain  in  regard  to  the  necessary  identity  of  the  parties  and 
the  subject-matter.  Thus,  in  the  Civil  Code  of  France,  it  is  said : 
"The  authority  of  the  thing  adjudged  (choae  jvgfe)  has  place  only  in 
regard  to  that  which  has  constituted  the  object  of  a  judgment.  It  is 
necessary  that  the  thing  demanded  be  the  same ;  that  the  demand  be 
founded  upon  the  same  cause;  that  the  demand  be  between  the  same 
parties,  and  formed  by  and  against  them  in  the  same  capacity."  * 

§  603.    In  Anglo-American  Jurisprudence. 

This  great  principle  of  the  conclusiveness  of  judgments  is  firmly 
imbedded  in  the  jurisprudence  of  England.     Though  recognized  with 

1  Dig.  1, 5. 25.    See  Broom's  Leg.  Max.         *  See  Tomkins  &  Jencken,  Mod.  Rom» 
827;  Gaius.  4, 106.  Law,  94. 

SDig.  44,  2,  7.  4.  «  Coda  CvdU,  §  186L 
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more  or  less  distinctness  from  very  early  times,  it  was  never  so  sat- 
isfactorily stated  as  in  the  great  case  of  the  Duchess  of  Kingston,^ 
where  Chief  Justice  De  Grey  declared  the  rule  to  be  that  'Hhe  judg- 
ment of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point, 
is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between  the  same 
parties,  upon  the  same  matter,  directly  in  question  in  another  court.** 
Tbis  language,  from  being  constantly  quoted  with  approbation,  has 
acquired  almost  the  force  of  a  statute.     Another  early  and  leading 
case  upon  the  general  subject  is  one  decided  by  Lord  EUenborough,* 
wherein  he  said:  "It  is  not  the  recovery,  but  the  matter  alleged  by 
the  party,  and  upon  which  the  recovery  proceeds,  that  creates  the 
estoppel.     The  recovery  itself  in  an  action  of  trespass  is  only  a  bar 
lo  the  fature  recovery  of  damages  for  the  same  injury ;  but  the  estop- 
pel precludes  parties  and  privies  from  contending  to  the  contrary  of 
that  point  or  matter  of  fact  which,  having  been  once  distinctly  put 
in  issue  by  them,  or  by  those  to  whom  they  are  privy  in  estate  or  law, 
has  been,  on  such  issue  joined,  solemnly  found  against  them/'   That 
the  same  principle  is  equally  recognized  in  our  own  country  could  be 
made  apparent  by  a  multitude  of  citations.     It  would  be  idle,  how- 
ever, to  adduce  authorities  in  support  of  a  proposition  so  familiar, 
and  we  are  content  merely  to  quote  from  one  or  two  opinions  in 
which  its  reasons  or  importance  have  been  especially  well  stated.   In 
a  leading  case  in  Massachusetts,  Chief  Justice  Shaw  observed:  **Itis 
a  principle  lying  at  the  foundation  of  all  well  conducted  jurispru- 
dence, that  when  a  right  or  a  fact  has  been  judicially  tried  and 
determined   by  a  court  of    competent  jurisdiction,  the  judgment 
thereon,  so  long  as  it  remains  unreversed,  shall  be  conclusive  upon 
the  parties  and  those  in  privity  with  them  in  law  or  estate.     The 
ground  of  such  principle,  we  think,  when  rightly  understood,  is,  that 
it  presents  evidence  of  a  fact  of  so  high  a  nature  that  nothing  which 
could  be  proved  by  evidence  aliunde  would  be  sufficient  to  overcome 
it ;  and  therefore  it  would  be  useless  for  a  party,  against  whom  it  can 
be  properly  applied,  to  adduce  any  such  evidence,  and  accordingly  he 
18  estopped  or  precluded  by  law  from  doing  so.     Such  is  the  char- 
ade How.  St.  Tr.  855;  8  Smith's  Lead.        *Outram  v.  Morewood,  8  East,  846w 
Ca8.*424. 
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acter  of  an  estoppel  by  record,  as  in  case  of  an  issue  on  a  ( 
of  fact  judicially  tried  and  decided."'    Still  more  emphatic 
testimony  of  the  federal  supreme  court  to  the  inviolability 
principle.    In  the  case  selected  for  citation  the  remarks  of  the 
judge  were  specifically  directed  to  the  legal  system  of  Louisia 
hid  observations  will  apply  with  equal  truth  to  any  of  the 
States.    He  said :  ''Under  the  system  of  that  state,  the  mainten 
public  order,  the  repose  of  society,  and  the  quiet  of  families, 
that  what  has  been  definitely  determined  by  competent  tribuna 
be   accepted  as   irrefragable  legal  truth.     So  deeply  is  thi 
ciple  implanted  in  her  jurisprudeuce  that  commentators  upon 
said  that  res  judicata  renders  white  that  which  is  black,  and  s 
that  which  is  crooked.     Facit  ex  curvo  rectum,  ex  albo  nigruji 
other  evidence  can  afiFord  strength  to  the  presumption  of  truth 
atesy  and  no  argument  can  detract  from  its  legal  efficacy."' 

§  604.    The  Rules  Stated. 

After  these  preliminary  observations  we  are  prepared  to  sta 
egorically  the  two  main  rules  which  govern  the  subject  of  estop 
judgment,  as  the  same  may  be  deduced  from  the  general  result 
the  authorities.  The  first  of  these  chief  rules  is  as  follows:  A 
which  was  actually  and  directly  in  issue  in  a  former  suit,  an( 
there  judicially  passed  upon  and  determined  by  a  domestic  co 
competent  jurisdiction,  cannot  be  again  drawn  in  question  ii 
future  action  between  the  same  parties  or  their  privies,  vhethc 
causes  of  action  in  the  two  suits  be  identical  or  different.*    Th 


'  Sawyer  v.  Woodbury,  7  Gray,  499, 
66  Am.  Dec.  618. 

•Jeter  ▼.  Hewitt,  32  How.  852,  Camp- 
bell, J. 

*Ai8lin  V.  ParklD,  2  Burr.  665;  Out- 
ram  ▼.  Morewood,  8  East,  846;  Hopkins 
▼.  liee.  6  Wheat.  109;  Smith  v.  Kern- 
ochen.  7  How.  198;  Doe  dem.  Parrish  v. 
Ferris,  2  Black  U.  8.  606;  Society  v. 
Hartland,  2  Paine,  536;  Campbell  v. 
Strong,  1  Hempst.  265;  Dlyoll  v.  Atwood, 
41  N.  H.  448;  Hollister  y.  Abbott,  81  N. 
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Dec.  94;  Wright  v.  Butler,  6  Wem 
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ond  of  the  main  roles  on  the  subject  may  be  thus  stated :  A  judg- 
ment rendered  by  a  court  of  competent  jurisdiction,  on  the  merits,  is 
a  bar  to  any  future  suit,  between  the  same  parties  or  their  privies, 
Qpon  the  same  cause  of  action,  so  long  as  it  remains  unreversed.^^ 
Or,  as  otherwise  phrased :  **The  doctrine  of  re$  judicata  is  plain  and 
intelligible,  and  amounts  simply  to  this,  that  a  cause  of  action  once 
finally  determined,  without  appeal,  between  the  parties,  on  the  mer- 
its, by  a  competent  tribunal,  cannot  afterward  be  litigated  by  new 
proceedings  either  before  the  same  or  any  other  tribunal."  ^^ 

§  606.    Judgment  can  be  Nothing  less  than  Conclusive. 

It  is  important  to  be  observed  in  this  connection  that  a  judgment, 
when  offered  as  evidence  in  a  subsequent  litigation,  is  either  conclu* 
site  evidence,  suffering  no  contradiction,  or  it  is  of  no  effect  at  all; 
and  it  is  not  admissible  as  evidence  of  the  matters  on  which  it  is 
based  except  where  it  is  conclusive.  That  is  to  say,  it  can  never  be 
admissible  as  tending  to  prove  a  given  fact;  for  if  it  is  offered  as 
against  a  stranger  to  the  former  litigation  it  is  not  admissible  at  all, 
and  if  against  a  party  or  privy  it  is  conclusive*^* 


Barb.  808;  Burt  v.  Steniburgh,  4  Cow. 
659, 15  A.m.  Dec.  402;  Gardner  ▼.  Buck- 
bee,  8  Cow.  IdO,  15  Am.  Dec.  S56;  Fin- 
ley  v.  Hambest,  80  Pa.  St  190;  Lentz  v. 
Wallace,  17  Pa.  St.  412,  55  Am.  Dec.  569; 
Whitehurat  v.  Rogers,  88  Md.  508;  Mer- 
vine  V.  Parker.  18  Ala.  241;  Wall  v. 
Wall,  28  Miss.  409;  Montesquieu  v. 
Heil,  4  La.  61,  28  Am.  Dec.  471;  Foster 
y.  Wells.  4  Tex.  101;  Estill  v.  Taul,  2 
Terg.  466.  24  Am.  Dec.  496;  Peay  ▼. 
Duncan,  20  Ark.  85;  Qrant  v.  Ramsey, 

7  Ohio  St.  167;  Babcock  v.  Camp,  12 
Ohio  Su  11:  Hargus  v.  Goodman,  12 
Ind.  629;  Heichew  v.  Hamilton,  4  Greene 
Oowa).  817,  61  Am.  Dec.  122;  Street  v. 
Beckman,  43  Iowa,  496;  Offutt  v.  John, 

8  Mo.  120,  40  Am.  Dec.  125;  Wales  v. 
Lyon,  2  Mich.  276;  Barker  v.  Cleveland. 
19  Mich.  280;  Jackson  v.  Lodge,  86  Cal. 
87;  Oaperton  v.  Schmidt,  26  CaL  479,  86 
Am.  Deo.  187. 
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§  606.    Difference  between   Conclusiveness    of  Ju 

and  Bar  by  Former  Recovery. 

In  a  former  section  we  stated  that  there  were  two  main 
law  on  the  subject  of  res  judicata.  This  was  done  for  the 
of  marking  a  sharp  distinction  between  the  principles  gover 
two  typical  cases  in  which  a  judgment  may  be  offered  as  e 
For  first,  it  may  be  brought  forward  as  evidence  of  some  c 
ticular  point  which  is  involved  in  a  different  litigation  betw 
same  parties.  Or  secondly,  it  may  be  offered  as  a  bar  to  tb 
action,  on  the  ground  that  it  is  a  determination,  previoui 
between  the  parties,  of  the  same  controversy.  Now  these  tv 
are  distinguished  by  important  changes  in  the  rule;  in  so  mu 
they  suggest  a  clear  line  of  cleavage  for  the  logical  division 
general  subject,  and  a  principle  for  the  classification  of  the  mi 
of  authorities.  In  speaking  of  the  former  case,  we  use  the 
"conclusiveness  of  the  judgment;"  in  referring  to  the  latter,  v 
employ  the  term  "bar  by  former  judgment."  The  differences  b 
the  two  cases  are  found  chiefly  in  two  regards,  viz. :  as  resp€ 
identity  of  the  subject-matter  in  the  successive  suits,  and  as  r 
the  scope  of  the  estoppel,  as  to  the  matters  determined  by  : 
the  first  place,  if  the  former  judgment  is  offered  as  evidenc 
particular  point,  it  is  immaterial  that  the  causes  of  action  in  t 
suits  are  different,  but  it  is  necessary  that  that  point  shouh 
constituted  an  itsue  in  both  suits.  "The  principle  will  be  fo 
run  through  nearly  all  the  American  cases,  that  the  jadgmen 
court  of  competent  jurisdiction  directly  upon  a  particular  pc 
as  between  the  parties,  conclusive  in  relation  to  such  point,  t 
the  purpose  and  subject-matter  of  the  two  suits  be  different; 
a  judgment  may  not  only  be  evidence,  but  conclusive  eviden 
relation  to  such  point,  and  still  be  no  bar,  strictly  and  techn 
speaking,  to  a  second  action."^'  For  example,  where  it  was  necc 

i^Spencer  v.  Dearth.  48  Vt  96,  105;  Whittemore,  6  Qray,  816;  Dc 
Lindsey  ▼.  Danville.  46  Vt.  144;  Beloit  Brown,  4  N.  T.  71,  68  Am.  D^c  3 
7.   Morgan,  7  Wall.  610;   Merriam  v. 
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to  the  plaintifF*8  right  to  recover,  in  the  former  suit,  that  he  should 
prove  the  defendant  to  have  been  a  member  of  a  certain  firm  at  a 
specified  time,  the  judgment  will  be  conclusive  evidence  of  that  fact 
in  a  subsequent  suit  between  the  same  parties  on  an  entirely  different 
cause  of  action.^^    In  the  second  place,  there  is  an  important  dif- 
ference as  to  the  matters  determiued  by  tbe  former  judgment.    This 
point  has  been  treated  at  large  in  an  opinion  of  the  United  States 
supreme  court  written  by  Mr.  Justice  Field.  Said  the  learned  judge : 
"In  considering  the  operation  of  this  judgment,  it  should  be  borne 
in  mind,  as  stated  by  counsel,  that  there  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against  tbe  prosecution  of 
a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  different 
claim  or  cause  of  action.     In  the  former  case,  the  judgment,   if 
rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a  subse- 
quent action.     It  is  a  finality  as  to  the  claim  or  demand  in  contro- 
versy, concluding  parties  and  those  in  privity  with  them,  not  only  as 
to  every  matter  which  was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  admissible  matter  which 
might   have  been  offered  for  thab  purpose.     Thus  for  example,  a 
judgment  rendered  upon  a  promissory  note  is  conclusive  as  to  the 
validity  of  the  instrument  and  the  amount  due  upon  it,  although  it 
be  subsequently  alleged  that  perfect  defenses  actually  existed,  of  which 
no  proof  was  offered,  such  as  forgery,  want  of  consideration,  or  pay- 
ment.    If  such  defenses  were  not  presented  in  the  action,  and 
established  by  competent  evidence,  the  subsequent  allegation  of  their 
existence  is  of  no  legal  consequence.   The  judgment  is  as  conclusivu, 
so  far  as  future  proceedings  at  law  are  concerned,  as  though  tbe 
defenses  never  existed.     The  language,  therefore,  which  is  so  often 
used,  that  a  judgment  estops  not  only  as  to  every  ground  of  recov- 
ery or  defense  actually  presented  in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented,  is  strictly  accurate,  when 
applied  to  the  demand  or  claim  in  controversy.     Such  demand  or 
claim,  having  passed  into  judgment,  cannot  again  be  brought  into 

>*  Lynch  v.  Swanton,  45  Me.  100. 
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litigation  between  the  parties  in  proceedings  at  law  npon  an 
whatever.  But  where  the  second  action,  between  the  same  ] 
upon  a  different  claim  or  demand,  the  judgment  in  the  pric 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  o 
controverted  upon  the  determination  of  which  the  finding  oi 
was  rendered.  In  all  cases,  therefore,  where  it  is  soagbt  to  a 
estoppel  of  a  judgment  rendered  upon  one  cause  of  action  to 
arising  in  a  suit  npon  a  different  cause  of  action,  the  inqui 
always  be  as  to  the  point  or  question  actually  litigated  ani 
mined  in  the  original  action,  not  what  might  have  been  thus  1 
and  determined.  Only  upon  such  matters  is  the  jadgme 
elusive  in  another  action."^  It  is  said,  in  regard  to  the  latte 
two  cases  supposed,  "this  species  of  estoppel  is  known  to  the 
an  estoppel  by  verdict,  and  is  equally  available  to  a  plaintiff 
port  of  his  action,  when  the  circumstances  warrant  it,  ai 
offered  by  a  defendant  as  matter  of  defense."  ^'  It  is  scarce! 
rate,  however,  to  speak  of  an  estoppel  '*by  verdict,"  since  a 
alone,  without  a  judgment  upon  it,  is  of  no  force  in  this  dii 
and  it  is  the  judgment  alone  which,  in  any  case,  creates  the  es 

§  607.    Scope  of  this  Chapter. 

# 

In  the  present  chapter  we  propose  to  discuss  only  the  first  I 
of  the  main  subject  as  indicated  above,  viz.,  the  effect  of  a  jud 
as  evidence  in  a  second  and  different  controversy.  T^e  effec 
judgment  as  a  har  to  a  second  suit  is  reserved  for  the  next  su 
ing  chapter.  The  distinction  between  judgments  in  rem  and 
ments  in  personam,  and  between  domestic  and  foreign  judge 
is  also  postponed  to  later  chapters.  At  present  we  speak  oi 
domestic  judgments  in  personam^  and  of  their  conclusiveness 
the  points  or  issues  determined  by  them. 

u Cromwell  v.  Sac.  Co..  94  U.  S.  851.  102  ni.  596,  40  Am.  Rep.  608;  Jo 

To  the  same  effect,  see  Radford  v.  Fol-  Commercial  Bank,  78  Ey.  418. 

Bom.  8  Fed.  Rep.  199;  Laird  ▼.  City  of  i«  Hanna  ▼.  Read,  102  III  696,  4 

•De  Soto.  82  Fed.   Rep.  S52;   Foye  ▼.  Rep.  OOSL 
Patch,  182  Mass.  105;  Hanna  y.  Read, 
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Pabt  II.     What  Judombnts  abb  Gonclubiti. 

{  608.     Character  of  the  AcUudication. 

The  principle  of  the  mle  as  to  res  judicata^  except  in  the  case  of 
mere  subsidiary  motions  and  some  other  instances,  has  no  reference 
to  the  form  or  the  object  of  the  litigation  in  which  the  partioalar 
fact  is  determined  which  is  thenceforth  to  be  deemed  established  atf 
between  the  parties  to  the  dispute.  The  form  or  object  of  the  prior 
litigation  does  not  alter  the  conclusive  effect  of  the  judgment  or 
deeision.'^  But  to  create  an  estoppel,  it  is  essentially  necessary  that 
there  be  a  genuine  and  honest  judgment.  It  must  not  be  merely 
collusive  or  simulated.  A  judgment  or  sentence,  we  are  told,  "is  a 
judicial  determination  of  a  cause  agitated  between  real  parties,  upon 
which  a  real  interest  has  been  settled.  In  order  to  make  a  sentence, 
there  must  be  a  real  interest,  a  real  argument,  a  real  prosecution,  a 
real  defense,  a  real  decision.  Of  all  these  requisites,  not  one  takes 
place  in  the  case  of  a  fraudulent  and  collusive  suit.  There  is  no 
judge;  but  a  person  invested  with  the  ensigns  of  a  judicial  ofiSce  is 
misemployed  in  listening  to  a  fictitious  cause  proposed  to  him; 
there  is  no  party  litigating,  there  is  no  party  defendant,  no  real 
interest  brought  into  question."  ^ 

§  609.    Judgment  must  be  TinaL 

It  is  well  settled  that  the  doctrine  of  res  judicata  applies  only  to  Jinal 
judgments,  not  to  interlocutory  judgments  or  orders  which  the  court 
which  rendered  them  has  power  to  vacate  or  modify  at  any  time.^ 
This  principle  is  also  an  accepted  doctrine  of  the  modem  Boman 
law.*  It  is  true  that,  so  far  as  concerns  the  further  prosecution  of 
the  sams  case,  an  interlocutory  judgment  for  the  plaintiff  (as,  upon 

^Ikre  Roberts.  69  How.  Pr.  180.  Manhattan  Ry.  Co..  14  Abb.  New  Cas. 

>>£arl  of  Bandon  v.  Becber,  8  OL  A  dl6;  Webb  v.  Backalew,  82  N.  Y.  555; 

Win.  510l    And  mo  Shannon  v.  Shan-  CoUins  v.  Jennings,  42  Iowa,  447;  1 

BOB.  4  AUen,  184.  Wharton  on  Ev.  g  781. 

*]letropoUtan  Slerated  Ry.  Oo.  ▼•  *1  Pothieron  ObL(Eyan8' tr.)  p.58A 
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a  default,  where  the  damages  remain  to  be  aaseBsed)  deiemiinc 
fact  alleged  in  the  declaration  which^but  for  such  jadgment,  ] 
would  have  to  prove  to  establish  his  right  to  recover,  and  pr 
the  parties  from  introducing  any  evidence  to  enlarge,  lessen,  oi 
the  right  so  determined.*^  But  at  the  same  time  a  jadgm 
default  only  admits  for  the  purpose  of  the  action  the  legality 
claim  or  demand  in  suit ;  it  does  not  make  the  allegations  of  ti 
laration  or  complaint  evidence  in  an  action  upon  a  di£ferent  c 
An  order  admitting  an  alien  to  citizenship,  is  in  the  nature  of  f 
ment  and  conclusive  upon  the  question  of  the  length  of  iiis  res 
within  the  United  States.' 


§  610.    Effect  of  Pending  AppeaL 

In  many  of  the  states  it  is  held  that  the  pendency  of  an  t 
suspends  the  operation  of  the  judgment  in  respect  to  all  its 
effects,  and  hence,  the  judgment  not  becoming  final  while  the  a 
remains  undetermined,  it  cannot  be  pleaded  in  bar,  in  the  int 
nor  used  in  evidence  as  an  estoppel.**  This  seems  also  to  be  th< 
taken  in  Pennsylvania,  where  it  is  said  that,  as  a  judgment  mc 
final  before  it  can  operate  as  an  estoppel,  a  decree  in  admiralty 
which  an  appeal  is  taken  and  pending  cannot  be  pleaded  in 
Bo  in  Vermont,  an  appeal  from  a  judgment  of  a  justice  of  the  ] 
vacates  and  annuls  the  judgment,  and  thereafter  there  is  no  exi 
judgment  which  will  conclude  the  parties  as  a  matter  of  eviden 
which  can  be  relied  upon  as  a  matter  of  estoppel.*  But  in  se 
other  states  the  rule  is  that,  although  an  appeal  suspends  the  o] 
tion  of  the  judgment  for  purposes  of  execution,  still,  so  long  i 
remains  unreversed,  its  conclusiveness  is  not  affected  by  the  apj 
and  in  the  meantime  it  may  be  pleaded  or  produced  in  evidence  i 


n  Morey  v.  King.  49  Yt  804;  iupra, 
▼ol.  1,  §  91. 

»  Cromwell  v.  Sac.  Co.,  94  U.  &  851. 

»The  Acorn,  2  Abb.  U.  S.  484. 

MSbaron  ▼.  Hill  26  Fed.  Rep.  887; 
Woodbury  ▼.  Bowman,  18  Cal.  884; 
fiherman  ▼.  Dilley,  8  Nevad.  21  (com- 
pare Rogers  ▼.  Hatch,  8  Id,  85);  Day  v. 
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De  Yonge  (Mich.),  88  N.  W.  Rep. 
Haynes  ▼.  Ordway,  62  N.  H.  284;  Ei 
nm  ▼.  Thatcher.  12  Mo.  App.  185;  B 
▼.  Prather,  14  La.  Ann.  658;  Glen 
Brush,  8  Cola  26. 

^  Scoter  ▼.  Baymore,  7  Pa.  St  41 
Am.  Dec.  618. 

»SmaU  V.  Haskina,  96  Yt  208. 
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final.'  Thus  in  Texas,  when  the  defense  of  reg  judicata  is  set  op,  it 
is  improper  to  admit  in  evidence  a  writ  of  error,  bonds,  etc.,  to  show 
4hat  the  judgment  has  been  appealed  from,  as  an  appeal  does  not 
vacate  bat  merely  suspends  the  judgment.*  In  the  federal  practice, 
also,  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  does 
not  have  the  effect,  pending  the  proceedings,  to  suspend  the  opera- 
tion of  the  judgment  of  the  circuit  court  as  a  bar  or  estoppel.* 

§  611.    Beversed  Judgment. 

The  reversal  of  a  judgment  will  of  course  completely  destroy  its 
•efficacy  as  an  estoppel,  since  it  annuls  the  very  thing  which  would 
have  made  the  judgment  conclusive,  namely  the  judicial  affirmation 
ihat  the  resolution  of  the  issue  propounded  was  in  such  and  such 
wise.*  And  the  same  is  true  of  an  order  of  the  court  which  has  been 
vacated  or  revoked;  it  is  stripped  of  any  conclusive  character  it  may 
liave  possessed." 

§  612.    Not  affeoted  by  Motion  for  New  TriaL 

The  fact  that  a  motion  for  anew  trial  is  pending  and  undetermined 
in  the  former  action  does  not  destroy  or  in  any  way  affect  the  opera- 
iion  of  the  judgment  therein  rendered  as  an  estoppel,  since  such  a 
motion  does  not  operate  as  a  superaedeai  or  stay  execution.* 

§  613.    Voidable  and  Void  Judgments. 

In  order  that  a  judgment  should  operate  either  as  a  bar  to  a  sub- 
sequent action  between  the  parties  or  as  conclusive  evidence  upon  a 
particular  point  determined  by  it,  it  is  necessary  that  it  should  be  a 

V  Sage  V.  Harpending,  49  Barb.  16C;  ^  Oregonian  Ry.  Co.  ▼.  Oregon  Ry. 

Barton  ▼.  Barton,  28  Ind.  842;  Allen  ▼.  A  Nav.  Co.,  27  Fed.  Rep.  277. 

Major,  9  Ga.  286.    See  also  Paine  ▼.  >>  Smith  v.  Frankfleld,  77  N.  Y.  414; 

Schenectady  Ins.    Co.,  11   R.  L  411;  Wood  v.  Jackson,  8  Wend.  9;  Regina  y. 

Clond  ▼.  Wiley,  29  Ark.  80.  Drury.  SC.&  Kir.  198. 

» Thompson  ▼.  Qiffin,  69  Tex.  189»  6  *^1  Wharton  on  £v.  §  781. 

fi.  W.  Rep.  4ia  « Young  ▼.  Brehi,  19  Nevad.  879, 12 

Pac.  Rep.  564.    See  itifra,  g  684. 
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valid  and  snbsisting  adjudication.  Bat  here  the  distinotioi 
earefuUy  noted  between  judgments  that  are  absolutely  void  $ 
which  are  merely  voidable  for  errors  in  fact  or  irregalaritiei 
former  kind  are  of  no  effeet  whatever,  either  by  way  of  esi 
for  any  other  purpose.^  Hence  if  the  court  from  which  t 
ment  proceeds  had  no  jurisdiction  over  the  parties  to  the  si 
the  subject-matter  of  the  controversy  was  beyond  its  lawful  cog] 
or  if,  these  two  elements  of  jurisdiction  being  present,  it  still  i 
to  go  beyond  the  sphere  of  the  actual  litigation,  as  developer 
pleadings  and  evidence,  and  render  a  judgment  or  decree  upoi 
ter  not  in  dispute  or  not  submitted  to  it; "  in  either  such  c 
sentence  cannot  have  the  force  of  res  judicata.  But  where  tl 
has  jurisdiction  of  the  subject-matter  and  the  parties,  and 
jurisdiction  attaches  in  the  particular  case  and  authorizes  the 
ular  adjudication  made,  its  judgment,  although  it  may  be  v 
for  irregularities,  or  liable  to  be  reversed  or  set  aside  for  errorc 
or  fact,  is  binding  and  conclusive  upon  the  parties  until  its  e 
destroyed  in  some  regular  proceeding  for  that  purpose.^ 


''The  distinction  between  Toid  and 
voidable  Judgments  has  already  been 
explained  at  some  length.  Supra,  voL 
1,  §§  170,  215, 218. 

M Miller  v.  Barkeloo,  8  Ark.  818;  Ag- 
new  V.  Adams,  26  B.  Car.  101,  1  8.  B. 
Rep.  414;  Dunklin  v.  Wilson,  64  Ala. 
162;  Hancock  v.  Flynn,  8  N.  Y.  Sapp. 
188.  "In  order  to  constitute  a  Judg- 
ment, on  a  fact  or  title  distinctly  put  in 
issue,  an  estoppel  in  another  action,  be- 
tween the  same  parties  and  their  priv- 
ies, in  reference  to  the  same  subject- 
matter,  it  is  essential  that  the  tribunal 
passing  upon  the  question  should  have 
Jurisdiction.  It  is  only  when  they  act 
within  the  sphere  assigned  to  them  that 
their  adjudications  are  binding  upon 
the  parties  in  future  controversies  re- 
lating to  the  same  matter.  *  Gaga  v. 
Hill,  48  Barb.  44. 

>  Houston  V.  Musgrove,  85  Tex  504; 
iupra,  voL  1.  g  242. 

WEUiot  V.  Piersol,  1  Pet  840;  Qunn 
V.  Plant,  94  U.  a  664;  QorrUl  v.  Whit- 
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tier,  8  N.  H.  260;  Oaggett  v.  Si 
N.  H.  56;  Minor  v.  Walter,  1' 
287;  Smith  v.  Shaw,  12  Johns.  2i 
kinson  v.  Vorce.  41  Barb.  870;  C 
ford  V.  Hall.  8  McCord,  845;  La 
V.  Wilson,  27  Gratt.  624;  Dei 
White  V.  Albertson,  8  Dev.  L. 
Am.  Dec.  719;  Vickery  v.  Scott, 
798;  Kenan  v.  Miller.  2  Kelly  (Gi 
Rodgers  v.  Evans,  8  Ga.  148,  £ 
Dec.  890;  Peterman  v.  Watkins, 
158;  Crutchfield  v.  State,  24  Gi 
Ponder  v.  Moseley,  2  Fla.  207,  4 
Dec.  194;  Wyman  v.  Campbell,  6 
219,  81  Am.  Dec.  677;  Cole  v.  Co 
16  Ala.  271;  Moore  v.  Ware,  51  Mis 
Willis  V.  Ferguson.  46  Tez.496;  S 
land  V.  De  Lieon,  1  Tex.  250, 46  Am 
100;  Kern  v.  Strasburger,  71  111 
Reed  v.  Wright,  2  Greene  (lowi 
Delaney  v.  Reade,  4  Iowa,  293;  H 
Jewett,  11  Iowa,  276;  flaygood  v 
Koon,  49  Mo.  79;  Wall[er  v.  Roj 
Wis.  597;  supra,  vol.  1,  g  S6L 
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§  614.    Erroneous  Judgments. 

It  is  not  essential  to  the  operation  of  a  judgment  or  decree  as  an 
estoppel  that  it  should  be  legallp  right;  it  is  enough  if  a  court  hav- 
ing jorisdietion  has  decided  the  point  in  issue.''  "Where  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every  question  which  occurs 
in  the  canse,  and  whether  its  decision  be  correct  or  otherwise,  its 
judgment,  nntil  reversed,  as  a  general  rule,  is  regarded  as  binding  in 
every  other  court."  "  Hence  when  a  judgment  of  a  court  of  general 
jurisdiction  is  offered  as  evidence  in  a  collateral  suit,  and  is  pertinent 
to  the  issne  in  such  collateral  suit,  the  judgment,  however  erroneous, 
is  admissible,  and  is  conclusive  upon  the  point  to  which  it  speaks, 
unless  it  is  made  afiSrmatively  to  appear  that  the  court  which  ren- 
dered it  had  no  jurisdiction  of  parties  or  subject-matter.* 

§  616.    In  ActionB  to  Annul  Judgments. 

In  an  action  of  nullity,  the  judgment  attacked  as  null  cannot  of 
course  be  pleaded  as  res  judicata;  but  this  principle  does  not  apply 
where  the  grounds  of  nullity  asserted  had  been  considered  and  validly 
determined  by  that  judgment  itself.^  Nor  can  the  plea  of  res  judU 
eata  be  opposed  to  an  action  of  which  the  very  object  is  the  interpre- 
tation and  regulation  of  the  judgment  pleaded  in  bar.^ 

Past  IlL    Oboanization  and  Chabactbb  of  thb  Goubt. 

{  616.    Judgment  must  be  rendered  by  a  Validly  Consti- 
tuted Ck>urt. 

The  validity  of  a  judgment  as  a  bar  or  estoppel  depends  primarily 
spon  the  organization  and  character  of  the  tribunal  from  which  it 
professes  to  emanate.     And  it  is  first  of  all  requisite  that  the  judg- 

^  State  V.  RamBborg.  48  Md.  825.  «  Hoggatt's  Hein  v.  Crandall,  89  La. 

"KaUoDfl  V.  Johnson,  24  How.  105.        Ann.  976,  8  South.  Rep. 


*Wationv.  Hopkins,  27  Tex.  087.  ^Davidson  v.  New  Orleans,  82  La. 

Ann.  1245. 
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ment  shoold  have  been  rendered  by  a  legally  constitnted  coo 
known  to  and  recognized  by  the  law.^  In  the  case  oited  a  d< 
was  ofFered  in  evidence,  purporting  to  be  a  jadgment,  which  a 
on  its  face  to  have  been  pat  forth  by  certain  persons  who  wei 
hers  of  the  English  coart  of  Exchequer,  joined  with  others  w 
not ;  and  it  was  said  that  it  was  evidently  a  proceeding  bef < 
sons  not  forming  any  court  known  to  the  laws  of  the  land  as 
authority  to  decide  the  matter  in  issue  or  make  the  decree  ii 
tion;  and  it  was  therefore  adjudged  inadmissible.  In  the  la 
of  Cbief  Justice  Marshall :  ''A  sentence,  professing  on  its  fac 
the  sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-cone 
body,  or  by  a  body  not  empowered  by  its  government  to  take 
sance  of  the  subject  it  bad  decided,  could  have  no  legal  effect 
ever."  ^  Yet,  in  the  case  of  domestic  tribunals,  if  the  hoc 
nouncing  the  sentence  has  the  character  of  a  de  facto  coi 
adjudications,  made  in  the  course  of  regular  proceedings,  are 
ally  held  valid  and  binding  upon  the  parties,  although  after wi 
is  declared  to  be  an  unconstitutional  and  unlawful  body.^  W 
already  considered  this  point  at  some  length,  as  also  the  propei 
to  be  given  to  judgments  rendered  in  the  courts  of  the  southern 
during  the  late  war.*  It  must  also  be  remarked,  in  this  conne 
that  the  courts  will  in  proper  cases  give  effect  to  decisions  ma 
the  ruling  bodies  of  voluntary  societies,  clubs,  or  eleemosynary 
tutions,  or  by  the  tribunals  appointed  within  them  for  the  settl< 
of  their  own  disputes, — not,  indeed,  on  the  ground  that  such  I 
are  courts  known  to  the  law,  but  because  the  party  has  volun 
bound  himself  to  abide  by  their  decision  upon  matters  within 
jurisdiction.  Thus,  in  a  case  in  Iowa,  a  decision  by  the  "^ 
lodge"  of  a  certain  society,  finding  that  the  plaintiff  was  la^ 
expelled  from  his  lodge  on  account  of  fraud  and  deceit  practise 
him  in  respect  to  certain  benefits  and  relief  which  he  claimed  1 
entitled  to,  and  that  consequently  his  claim  for  such  benefits  : 

^Rogers  v.  Wood,  3  B.  &  Ad.  245.  868;  State  ▼.  Ailing.  12 Ohio,  16;  M 

'Rose  V.  Himely,  4  Cranch,  241.  son  ▼.  Matthews,  60  Ala.  260;  8t£ 

^  State  ▼.  Carroll,  88  Ck>nn.  449, 9  Am.  Porter.  1  Ala.  688:  Mayo  y.  Stonei 

Rep.  409;  State  v.  Anone,  2  Nott  &  M.  Ala.  890. 

97;  Den  d.  QUliam  v.  Reddick,  4  Ired.  «  Bee  tupra,  vol.  1,  §178. 
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be  dismisBed,  was  held  to  be  a  good  defense  to  an  action  at  law  by 
him  to  reoover  the  same  claims.^  Returning  to  the  judgments  of 
the  regalar  conrts,  it  is  farther  to  be  observed  that  while  the  jadg- 
ments  of  coarts  of  concurrent  jnrisdiction  are  evidence  only  where 
the  very  dame  matter  oomes  distinctly  in  issue  between  the  same 
parties*  the  judgments  of  courts  of  exclusive  jurisdiction  are  evidence 
whether  the  matter  arises  incidentally  or  is  the  matter  directly  at 
issue.' 

§  617.    Courts  of  Equity. 

A  decree  in  chancery,  like  a  judgment  at  law,  when  rendered  on 
the  merits,  is  final  and  conclusive  upon  the  parties,  not  only  as  to 
facts  or  issues  actually  decided,  but  as  to  all  points  necessarily 
involved  in  the  matter  adjudicated.^  *"  We  hold  no  doctrine  to  be  bet- 
ter settled  than  this,  that  whenever  the  parties  to  a  suit  and  the  sub- 
ject in  controversy  between  them  are  within  the  regular  jurisdiction 
of  a  oourt  of  equity,  the  decree  of  that  court,  solemnly  and  finally 
pronounced,  is  to  every  intent  as  binding  as  would  be  the  judgment 
of  a  eoort  of  law  upon  parties  and  their  interests  regularly  within  its 
cognizance.  * 


S  618.    Decrees  in  Equity  binding  at  Law,  and  Vice 

Versa. 

In  the  application  of  the  principle  of  re$  judicata^  there  is  no  dif- 
ference between  courts  of  law  and  courts  of  equity ;  when  an  issue  of 
fact  or  of  law  has  been  adjudicated  upon  the  merits  in  either  tribu- 
nal^  it  cannot  be  again  litigated  in  the  other."*  Thus,  subject  to  cer- 
tain limitations  to  be  hereafter  noticed,  a  judgment  at  law  on  the 


*  Woolsey  v.Independent  Order,  etc., 
61  Iowa,  4S9,  16  N.  W.  Rep.  676.  See 
slso  8Ute  V.  Chamber  of  Commerce.  47 
Wis.  670, 8  N.  W.  Rep.  760;  Saler.  First 
Baptist  Church,  1  Am.  A  Eng.  Corp. 
Ou.  160.  As  to  college  orders,  see  Rex 
▼•  Gnindon,  1  Cowp.  816. 

« Duchess  of  Eingston's  Case,  SO 
How.  St  Tr.  855;  Mackintoth  t.  Smith, 
4  ICsoq.  H.  L.  Gas.  018.  024. 


« McDonald  ▼.  Mobile  Life  Ins.  Co., 
65  Ala.  858;  Evans  v.  Tatem,  0  Serg.  A 
R  261, 11  Am.  Dec  717;  BanlE  of  Uni^ 
ed  States  v.  Beverley,  1  How.  148;  Poole 
Y.  Seeney  (Iowa),  24  N.  W.  Rep.  520; 
Low  ▼.  Mussey,  41  Yt.  808. 

*  Pennington  t.  Gibson,  16  How.  65. 

BO  Strang  v.  Moog.  72  Ala.  460;  West- 
ern Mining  Co.  v.  Virginia  Coal  Co.,  10 
W.  ya.25a 
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merits  will  bar  any  farther  aotion  between  the  same  parties 
same  snbjeot-matter  in  a  ooart  of  ohanoery;  the  principle  bei 
eqnity  will  not  overhaol  a  jadgment  at  law,  nor  allow  its  n 
be  canvassed  a  second  time,  unless  some  of  those  ciroumstai 
shown  upon  which  the  jarisdiction  of  equity  is  peculiarly 
And  this  rule,  here  applied  to  cases  involving  a  determinatioi 
whole  cause  of  action,  holds  equally  good  with  respect  to  a  ] 
lar  point  or  question  decided  by  the  judgment  at  law  and  coi 
issue  in  the  subsequent  suit  in  chancery.  For  example,  wb 
complainant,  being  a  corporation,  without  fraud  or  collusion  i 
A  judgment  against  its  debtor  on  a  contract,  the  judgment  detc 
the  validity  of  the  contract,  and  the  question  cannot  be  re- 
when  the  creditor  goes  into  equity  to  reach  and  condemn  ec 
Assets."*  So  on  a  petition  to  restrain  execution  under  a  jac 
equity  will  not  hear  the  same  grounds  of  defense  which  were 
and  decided  at  law;  they  are  res  judicata.  The  ezceptioi 
where  the  defense,  though  available  at  law,  was  not  there  pre 
for  reasons  which  sufficiently  excuse  the  omission ;  where  ne^ 
covered  evidence  supplements  or  changes  it;  where  there  wai 
in  procuring  the  judgment;  and  where  the  defense  is  of  a 
equitable  character.^  Where  a  court  of  equity  and  a  court  of  la 
concurrent  jarisdiction  of  the  subject-matter  of  a  suit,  if  the 
tiff  elects  to  proceed  at  law  in  the  first  place,  the  decision 
question  in  that  court  will  be  conclusive  upon  the  rights  of  tl 
ties  in  a  subsequent  suit  in  equity,  to  the  same  extent  that  it 
have  been  in  a  new  suit  at  law  in  relation  to  the  same  matter. 


M  Mayor  v.  Lord,  9  Wall.  409;  Tilton 
V.  Cofleld,  98  U.  S.  163;  Cowan  ▼. 
Wheeler,  25  Me.  267,  43  Am.  Dec.  288; 
Lane  t.  Lane,  80  Me.  570,  16  Atl.  Rep. 
S28;  fiollister  t.  Barkley,  11  N.  H.  501; 
Bhottenkirk  ▼.  Wheeler,  8  Johns.  Ch. 
d75;  Donovan  ▼.  Finn,  1  Hopk.  Ch.  59, 
14  Am.  Dec.  581;  Hendrickson  t.  Kor- 
croBB,  19  N.  J.  £q.  417;  Pratt  v.  Weyman, 
1  McCord,  Ch.  156;  Tilson  t.  Davis.  83 
Gratt  92;  Pollock  ▼.  Gilbert,  16  Ga.898, 
60  Am.  Dec.  782;  McCampbell  v.  Mc- 
Campbell,  5  Litt  92,  16  Am.  Dec.  48; 

(616) 


Triplett  t.  Gm,  7  J.  J.  Mar.  43 
V.  Terril,  7  J.  J.  Mar.  67;  Re 
Waller,  4  Hayw.  (Tenn.)205. 9  A 
768;  Robbins  ▼.  Collier  (New 
Pac.  Rep.  588;  Baldwin  ▼.  Mc( 
Ga.660. 

*' Alabama  Warehouse  Co.  ▼ 
62  Ala.  560. 

"'For  a  full  discussion  of  this 
see  9upra  vol.  1,  §§  865-892. 

M  Orcutt  V.  Orms.  3  Paige,  450; 
gate  V.  Montgomery,  1  Paige,  41 
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give  a  eonrl  of  equity  jnrisdiotion  on  the  same  nnvaried  matter,  prop- 
erly determined  at  law,  would  make  a  eoort  of  equity  a  ooart  of  errors 
and  appeals. **  *  Bat  where  the  subject-matter  is  one  of  which  equity 
has  exduMive  cognizance,  the  case  is  different.  ''When  a  cause 
involves  matter  exclusively  within  the  jurisdiction  of  equity,  its  final 
decision  at  law  will  not  preclude  a  re-examination  in  chancery. 
Under  such  circumstances  the  doctrine  of  res  judicata  does  not  apply. 
For  as  the  matter  on  which  the  intervention  of  equity  is  asked  could 
not  have  been  determined  at  law,  it  cannot  be  within  the  estoppel  of 
the  legal  decision. "  * 

And  conversely,  when  a  cause  has  been  heard  on  the  merits  in 
ehancery,  this  will  preclude  the  parties  from  any  further  controversy 
eonceming  the  same  questions  in  a  court  of  law."'  But  there  may  be 
■n  adjudication  of  a  cause  in  equity  which,  while  it  is  final  for  the 
purposes  of  that  foram,  does  not  involve  such  a  determination  of  the 
real  matters  in  litigation — the  merits  of  the  controversy — that  it  ought 
in  justice  to  prevent  the  parties  from  carrying  their  dispute  to  a  court 
of  law.  Thus,  for  example,  where  the  maker  of  a  promissory  note 
brings  an  action  in  equity  to  enjoin  the  negotiation  of  the  note  and 
to  obtain  its  surrender  and  cancellation,  on  the  ground  of  fraud  and 
want  of  consideration,  and  his  petition  is  dismissed  on  the  merits,  be 
is  not  thereby  estopped  from  setting  up  the  same  matter  as  a  defense 
to  a  subsequent  action  at  law  against  him  on  the  note.  Because  such 
prior  adjudication  amounts  to  no  more  than  a  refusal  of  equity  to 
interfere  with  his  remedies  at  law.  The  court  which  decided  this 
point  expressed  itself  as  follows :  "The  only  effect,  in  oar  opinion,  of 
the  dismissal  of  the  petition,  was  to  declare  that  the  plaintiff  had  no 
equitable  right  to  maintain  the  action,  and  that  the  rights  of  the  par- 
ties remained  the  same  as  if  no  action  had  been  brought  or  injunc- 


■  OTcrioii  Y.  Searcy,  Cooke  (Tenn.), 
1^  S  Am.  Dec.  666. 

•Pollock  Y.  Gilbert,  16  Ga.  898,  60 
Am.  Dec  782;  Bryant  y.  Hanter  8 
V^aah.  C.  C.  48;  Wetampka  y.  Wetump- 
ka  Wharf  Ck>..  68  Ala.  611;  Hawkins  y. 
Depriett.  4  Munf.  469. 

>r  Washington  Bridge  Co.  y.  Stewart, 
8  How.  418;  Parker  ▼.  Kane,  88  How.  1; 


Hall  Y.  Dodge,  88  N.  H.  846;  Plerson  y. 
Catlin.  18  Vt.  77;  Bigelow  y.  Winsoft  1 
Gray,  299;  Powers  y.  Chelsea  Bank,  129 
Mass.  44;  Williams  y.  Row.  62  Pa.  &t. 
118;  Westcott  y.  Edmunds.  68  Pa.  St. 
84;  Baldwin  y.  McCrea,  88  Ga.  650;  Put- 
nam Y.  Clark,  84  N.  J.  £q.  582;  Pleas- 
ants Y.  Clements,  2  Leigh,  474;  Morgan's 
Heirs  Y.  Patton,  4  T.  B.  Hon.  458. 
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tion  allowed,  save  only  that  the  dismiseal  was  a  bar  io  the  h 
of  another  action  [i.  e.,  in  equity]  for  the  same  matter.  **  ^ 

S  619.    Probate  Adjudications. 

The  effect  to  be  given  to  the  decrees  and  orders  of  the  % 
courts,  as  matters  of  evidence,  is  governed  by  special  and  p 
rules.  On  this  account,  and  because  the  subject  is  one  of  som 
nitude,  the  full  discussion  of  it  is  reserved  for  a  later  sab-divii 
this  chapter,  being  mentioned  here  only  for  the  sake  of  logica 
neotion,  and  being  for  the  present  dismissed  with  the  remari 
such  adjudications,  upon  matters  within  the  special  cognizai 
those  courts,  are  generally  held  binding  at  law,  though  not  alwi 
equity." 

§  620.    Judgments  of  the  Federal  Courts. 

The  judgment  or  decree  of  one  of  the  federal  courts  constitn 
complete  bar  to  the  prosecution  of  a  subsequent  suit  upon  the 
cause  of  action  in  a  state  court,"  or  a  complete  estoppel  in  resp< 
the  points  actually  determined  by  it.  And  conversely,  a  point  \ 
has  been  once  litigated  and  determined  in  a  state  coart  cann( 
again  drawn  in  question  between  the  parties  in  a  federal  court.*^ 
courts  of  the  United  States,  though  possessing  a  special  and  lio 
jurisdiction,  are  not  to  be  regarded  as  courts  of  inferior  jurisdi( 
in  such  sense  that  their  proceedings  must  show  jurisdictioD 
their  face  in  order  to  be  respected  and  to  be  protected  from  collal 
impeachment."  And  although  they  are  organized  under  a  gov 
mental  authority  distinct  from  that  which  creates  the  state  coi 
their  judgments  are  not  to  be  treated,  in  the  state  courts,  as /or 
judgments;  but  the  courts  of  a  state  must  receive  the  judgment  < 

{■Cramer  v.  Hoore,  86  Ohio  St  847;  emption  claimed  by  him,  the  remec 

Porter  v.  Wagner,  Id,  471.  not  in   the  state   courti.    BrengL 

»  See  infra,  §§  638-646.  Richardson,  78  Va.  406. 

•Cincinnati,  U.  &  F.  W.  R  Co.  v.  «* Tioga,    etc..  R.  Co.  t.  Blossbi 

Wynne,  14  Ind.  885.    Thus  if  the  fed-  etc.,  R  Co.,  20  WaU.  187. 

eral     court,    sitting    in    banliroptcy,  ^iStipra,  §880. 
wrongfully  allows  the  bankrupt  the  ex- 
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federal  eourt  with  the  same  ''iall  faith  and  oredit*'  that  is  to  be 
accorded  to  the  judgment  of  a  court  of  record  in  another  of  the 
states.* 

§  621.    Courts  of  Admiralty. 

Where  a  matter  has  been  directly  litigated  in  a  common  law 
coort,  that  judgment  may  be  set  up  as  an  estoppel  in  a  court  of 
admiralty.**  And  conversely^  the  sentence  of  an  admiralty  court, 
within  its  jurisdiction,  is  conclusive  upon  the  matters  decided  when 
the  same  issues  are  brought  in  question  in  a  court  of  law.*  As  the 
decrees  made  in  admiralty  are  for  the  most  part  in  rem,  it  is  chiefly 
in  that  character  that  we  are  called  upon  to  consider  their  binding 
effect,  and  the  reader  will  find  the  subject  discussed  in  a  later  chap- 
ter ot  this  book.  As  a  general  rule,  a  judgment  in  rem  is  every- 
where conclusive  as  to  all  the  grounds  upon  which  it  proceeds.  Bat 
it  has  been  held  that  a  decree  in  a  suit  in  rem  in  admiralty,  brought 
by  a  master  to  recover  his  wages,  holding  that  be  had  deserted  his 
vessel  and  bad  therefore  forfeited  his  entire  wages,  is  no  bar  to  a 
common  law  action  to  recover  for  the  same  services.* 


«8eeiA/V-a»§§088.089. 

M  Goodrich  v.  The  City,  6  Wall.  686. 

■Cupitino  V.  Perez,  2  Dall.  194;  The 
Rio  Grande,  28  Wall/isa 

*  Grander  v.  Judge  of  Wayne  Circuit, 
27  Mich.  406;  Murphy  ▼.  Granger,  82 
Mich.  858.  In  the  earlier  of  these  two 
cases.  Judge  Campbell  said:  *No  case 
has  been  cited,  and  we  have  not  been 
able  to  find  any,  wherein  it  has  been 
held  that  a  common  law  court  has  any 
right  to  prevent  a  party  from  enforcing 
a  common  law  remedy,  on  account  of 
the  pending  of  any  but  common  law 
proceedings.  It  being  his  absolute 
right  to  sue  at  common  law  if  he 
chooses,  the  common  law  will  protect 
him  in  it  And  inasmuch  as  proceedings 
to  enforce  a  security  are  in  their  nature 
coUateral  to  proceedings  to  establish  a 
personal  liability,  there  is  always  a  pos- 
sibOity  at  least  that,  whether  the  per- 
sonal claim  be  made  out  or  not,  the 
remedy  against  the  security  may  not  be 


established,  or,  if  established,  may  not 
be  adequate.  And  while  a  double  sat* 
isf  action  can  never  be  obtained  in  any 
court,  concurrent  and  cumulative  rem- 
edies are  by  no  means  unknown  and 
are  not  universally  forbidden.  Ques- 
tions have  frequently  arisen  on  thia 
subject,  and  the  decisions  do  not  sus- 
tain the  right  of  courts  to  interfere  with 
the  lawful  action  of  the  parties  suing. 
Admiralty  and  common  law  remedies 
have  not  been  regarded  as  so  far  alike 
in  their  rules  and  effect  as  to  stand  on 

the  same  footing Neither, 

until  satisfied,  will  even  a  Judgment  in 
rem  or  in  penonam  prevent  further  pro- 
ceedings on  the  same  claim. "  In  this 
case,  it  will  be  perceived,  the  pendency 
of  the  admiralty  proceedings  was  held 
no  bar  to  the  suit  at  law.  In  the  later 
of  the  cases  cited,  it  was  decided  that 
the  plaintiff  was  not  estopped  by  the 
adverse  yttd^m«n<  in  the  admiralty  case. 
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S  622.    Inferior  Courts. 

The  jadgment  of  a  jastioe  of  the  peaoe  or  other  inferior  t: 
(in  a  case  where  jurisdiotion  of  the  parties  and  sabjeot- 
appears  from  the  face  of  the  proceedings),  so  long  as  it  remain 
▼ersed,  is^  for  every  purpose,  as  binding  and  conclusive  betwe 
parties  as  that  of  the  highest  court  of  record  in  the  state.^ 
in  a  suit  brought  on  a  jadgment  recovered  in  an  inferior  co 
the  record  shows  jurisdiction  of  the  subject-matter,  the  jud, 
will  be  conclusive  against  the  parties,  and  no  matter  of  d 
which  existed  anterior  to  the  recovery  of  the  judgment  can  be  p] 
or  given  in  evidence  on  the  trial.*  In  a  case  in  New  Jersey, 
justices  6f  the  peace  and  surveyors  of  highways  made  a  deter 
tion  in  writing,  relating  to  encroachments  on  a  road  by  adjc 
land-owners,  which  determination  was  partially  acted  upon,  and  b* 
ary-lines  fixed,  and  afterwards  an  entirely  different  determinati( 
to  the  place  and  encroachments  on  the  same  road,  was  made  b 
same  officers,  without  the  first  determination  being  set  asi^ 
reversed,  it  was  held  that  the  action  of  this  body  was  a  judicial 
and  the  first  determination  was  a  bar  to  the  second  and  render 
invalid.* 

§  623.    Eedeoiastloal  Courts. 

In  England,  the  sentence  of  an  ecclesiastical  court  ex  directo, 
matter  properly  cognizable  there,  is  conclusive  evidence  when 
same  matter  comes  in  question  directly  or  collaterally  in  a  coui 


^  Flitters  V.  Allfrey,  L.  R  10  C.  P.  29; 
Bpaalding  y.  ChamberliD,  12  Vt  588,  86 
Am.  Dec.  858;  Pease  t.  Howard,  14 
Johns.  479;  Mitchell  v.  Hawlej,  4  De- 
nio,  414,  47  Am.  Dec.  260;  Andrews  v. 
Montgomery,  19  Johns.  162,  10  Am. 
Dec.  218;  Boyer  t.  Schofield,  2  Eeyes, 
681;  Hallock  t.  Dominy,  69  N.  T.  288; 
Emery  ▼.  Nelson,  9  Serg.  &  R  12;  Haze- 
lett  ▼.  Ford,  10  Watts,  101;  Cumberland 
Coal  Co.  ▼.  Jeffries,  27  Md.  526;  Burke 
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T.  Elliott,  4  Ired.  855.  42  Am.  Dec 
Ludwick  ▼.  Fair,  7  Ired.  422,  47 
Dec.  838;  Shaver  t.  Shell,  24  Ark. 
Bernal  ▼.  Lynch.  86  Cal.  185;  The 
son  ▼.  Multnomah  Co..  2  Oreg.  84. 

•  Van  Doren  v.  Horton,  25  N.  J.  L 
206. 

•  State  ▼.  Briggs,  (N.  J.),  11  Atl.  E 
428.  See  Stone  ▼.  Augusta.  46  Me.  ] 
Qalbraith  y.  Black,  4  Serg.  &  R.  207. 
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law  or  eqaity,**  In  this  coantry,  the  tribnnals  established  by  relig- 
ious societies  for  the  adjndieation  of  questions  of  faith  and  discipline 
are  not  recognized  as  courts  of  the  land.  But  the  decisions  of  such 
eceleaiaBtieal  judicatories  as  to  their  own  jurisdiction  in  ecclesiastical 
matters,  where  there  is  not  a  clear  absence  of  jurisdiction,  will 
receive  great  weight  in  the  civil  conrts.  Where  such  tribunals  have 
jurisdiction,  civil  courts  will  not  inquire  whether  they  have  proceeded 
according  to  the  laws  and  usages  of  their  church,  or  whether  they 
have  decided  correctly;  but  their  decisions  are  final  and  binding 
upon  the  parties  and  courts.^  But  when  property  rights  are  con- 
cerned, the  ecclesiastical  courts  have  no  power  whatever  to  pass  upon 
them  80  as  to  bind  the  civil  courts.  If  a  member  of  the  church  feels 
himself  aggrieved  in  his  rights  of  property  by  the  action  of  an  eccle- 
siastical tribunal,  he  may  resort  to  the  civil  courts,  and  they  will  not 
consider  themselves  precluded  by  the  judgment  of  that  tribunal.'* 

S  624.    Courts-Martial. 

Courts-martial  are  lawful  tribunals,  existing  by  the  same  authority 
as  the  civil  courts  of  the  United  States,  have  the  same  plenary  juris- 
diction in  offenses  by  the  law  military  as  the  latter  courts  have  in 
controversies  within  their  cognizance,  and  in  their  special  and  more 
limited  sphere  are  entitled  to  as  untrammeled  an  exercise  of  their 
powers.  Provided  a  court-martial  has  jurisdiction  to  hear  and 
determine  and  to  render  the  particular  judgment  or  sentence  imposed, 
however  erroneous  the  proceedings  may  be,  they  cannot  be  reviewed 
collaterally  in  any  other  court  in  any  kind  of  proceeding.'*  The 
sentence  of  such  a  court,  when  confirmed,  "is  altogether  beyond  the 
jurisdiction  or  inquiry  of  any  civil  tribunal  whatever,  unless  it  shall 
be  in  a  case  in  which  the  court  had  no  jurisdiction  over  the  subject- 

v^Meadowt  v.  Dachets  of  Eingston,        'sVTataoii  v.  Garvin,  54  Mo.  808. 
Ambler.  70C;  Kenn's  Case,  7  Ca  48b.  ^  Dynes  ▼.  Hoover,  20  How.  65;  In  r» 

^Coonltt  V.  Reformed  Cbnrch,  64  N.  Wbite,  17  Fed.  Rep.  788;  In  re  Davison, 

T.  601.    See  Cburdi   ▼.  Witberell,  8  81  Fed.  Rep.  618;  Ex  parte  Reed,  100  U. 

Paige,  886;  Gable  v.  Miller,  10  Paige,  a  18;  Brown  v.  Wadswortb,  15  Vt.  170, 

687;  Shannon  v.  Frost,  8  B.  Monr.  858;  40  Am.  Dec.  674;  Chesterfield  v.  Per- 

German  Ref onned  Chorch  v.  Beibert,  8  klns»  68  N.  H.  578w 
Fi.8l.881. 
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matter  or  charge^  or  one  in  which ,  having  jnrisdiotion  o 
sabject-mattery  it  has  failed  to  observe  the  rules  presoribec 
statute  for  its  exercise.    In  sach  cases,  all  of  the  parties 
illegal  trial  are  trespassers  upon  a  party  aggrieved  by  it^  and 
recover  damages  from  them  on  a  proper  suit  in  a  civil  couri 
verdict  of  a  jury."'^    The  binding  efFect  of  such  sentene 
•extends  to  the  question  of  the  composition  of  the  court, 
the  officer  who  orders  a  court-martial  being  necessarily  obi 
decide  whether  thirteen  officers  can  be  convened  without  injur 
eervioe,  and  also  whether  the  appointment  thereon  of   offi< 
inferior  rank  can  be  avoided,  his  decision  on  both  points  : 
olusive.^ 

S  626.    MiUtary  Tribunals. 

It  has  also  been  held  that  the  judgment  of  a  military  tribunal 

by  the  commander  of  the  forces  in  occupation  of  a  district  < 
quered  territory,  for  the  general  administration  of  justice  thej 
binding  and  conclusive  upon  the  parties  in  all  other  courts.'" 


l^  Dynes  v.  Hoover,  20  How.  6S. 

7*Wooley  V.  United  8UteB,  20  Law 
Reporter,  681. 

n  Hefferman  v.  Porter,  6  Cold.  891, 98 
AuL  Dec  469.  The  opinion  by  Ellett, 
J.,  it  as  follows:  ''This  suit  was 
broaght  by  Hefferman  against  Porter 
in  September,  1866.  The  defendant, 
among  other  things,  pleaded  in  bar  the 
Judgment  of  a  tribunal  known  as  the 
civil  commission,  created  by  order  of 
the  commander  of  the  United  States 
forces  in  the  District  of  Memphis  in 
April,  1868,  before  which,  it  is  alleged, 
the  plaintiff  impleaded  the  defendant 
concerning  the  same  causes  for  which 
the  present  action  is  brought  .  .  .  • 
The  defendant  seeks  to  give  effect  to 
the  Judgment  of  this  tribunal  as  re* 
judicata,  while  the  plaintiff  denies  to  it 
any  validity  whatever,  and  insists  that 
the  proceeding  was  ecram  nan  judice 
and  void.  No  objection  is  stated  to  the 
organization  of  Uie  court,  its  mode  of 
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proceeding,  or  the  forms  of  tria 
ment.  or  execution;  but  it  is 
that  such  a  court  is  unknown 
constitution  and  laws  of  the  s 
of  the  United  States,  and  that 
not  within  the  power  of  the  i 
commander  to  create  it.  .  .  . 
questions,  as  to  the  power  of  i 
mander  of  the  military  forces 
United  States,  in  any  district  in 
surrectionary  states,  held  in  fii 
session  by  force  of  arms,  durii 
belligerent  occupation,  to  e: 
such  temporary  government  i 
district,  or  any  part  thereof, 
might  see  proper,  and  to  appo 
control  the  necessary  offlcei 
agents,  and  to  prescribe  the  n 
which  such  government  should 
ministered,  are  not  open  quest 
this  court  [Rutledge  v.  Fogg, 
664;  IsbeU  v.  Farris,  6  Id,  426.]  . 
Government  of  such  territory, 
io  held  in  militazy  occupation, 
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-deeiBion  appears  to  ns  so  entirely  in  accordance  with  the  doctrines  of 
international  law,  and  so  obvioasly  right  in  itself,  that  it  is  rather 
cnrprising  that  it  shoald  have  been  overruled.  Sach,  however,  is  the 
'ease.  A  later  decision  of  the  same  conrt,  abandoning  the  position 
before  taken,  announces  the  rule  that  while  the  commander  of  a  mil- 
itary district  in  insurrectionary  territory  may  establish  a  tribunal  for 
ihe  trial  of  military  offenses,  he  cannot  set  up  a  civil  commission  for 
ihe  trial  of  civU  causes,  and  a  judgment  rendered  by  such  a  com- 
mission is  a  nullity.''    Though  the  question  is  no  longer  of  much 

practical  importance,  it  is  to  be  regretted  that  the  earlier  and  correct 
^ew  should  have  been  thus  forsaken. 


lets  A  dntj  than  a  necessity;  and  the 
Tight  to  create  a  government,  or  rather 
the  right  to  govern,  implies  the  right 
to  determine  in  what  manner  and 
ihrongh  what  agencies  such  goTern- 
oient  is  to  be  conducted.  The  mn- 
•aieipal  laws  of  the  place  may  be  left  in 
operation,  or  they  may  be  suspeDded, 
«nd  other  laws  put  in  force.  The  ad- 
jministration  of  Jnstice  may  be  left  in 
the  hands  of  the  ordinary  oflacers  of 
the  law,  or  these  may  be  suspended 
and  others  appointed  In  their  place. 
OtiI  rights  and  civil  remedies  may  be 
sospended,  and  military  laws  and  mili- 
tary courts  and  proceedings  may  be 
-tobstituted  for  them;  or  new  tribunals 
may  be  established,  and  new  legal  rem- 
•edies  and  civil  proceedings  may  be  in- 
troduced. Halleclc,  International  Law, 
S80l  The  conqueror  exercises  for  the 
time  being  the  powers  of  a  de  facto 
.government,  and  the  Jurisdiction  and 
aothority  possessed  and  exercised  by 
Ihe  tribunals  created  by  him  must  de- 
pend  upon  his  discretion 

The  establishment  of  legal  tribunals 
lor  the  adjudication  and  protection  of 
-dvil  rights,  is  the  meet  favorable  con- 
-dition  for  the  conquered  people.   There 


is  always  more  or  less  security  in  a 
Judicial  body,  organized  according*  to 
the  forms  of  law,  for  the  administra- 
tion of  Justice  according  to  the  rules 
that  obtain  in  courts  of  Judicature. 
There  is  a  dignity  and  responsibility 
about  such  a  position  that  does  not 
fail  to  command  a  decent  regard  to  the 
ordinary  rules  of  Justice  and  of  right, 
or  to  mitigate  the  rigor  of  military 
rule  to  some  degree  of  harmony 
with  the  humane  theories  of  modern 
warfare.  If,  then,  the  power  to  create 
such  civil  courts  exists,  by  the  laws  of 
war,  in  a  place  held  in  firm  possession 
by  a  belligerent  military  occupation, 
and  if  their  Judgments  and  decrees  are 
held  to  be  binding  on  all  parties  during 
the  period  of  such  occupation,  as  the 
acts  of  a  (20  facto  government,  we  are 
not  able  to  see  on  what  grounds  we  can 
refuse  to  them  a  like  effect  when  plead- 
ed as  res  Jtidicata  before  the  regular 
Judicial  tribunals  of  the  state,  since  the 
return  of  peace. " 

^  Walt  ▼.  Thomasson,  10  Heisk.  151. 
Reliance  is  mainly  placed  on  the  ruling 
of  the  Judge  Advocate  General  (Holt) 
in  two  cases  before  the  said  commis- 
sion, apparenUy  not  reported* 
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§  626.    Awards  of  Arbitrators. 

In  regard  to  its  conolaBiveness  upon  the  points  adjudged,  a 
bar  to  a  future  action  for  the  same  oause,  an  award  by  arbi 
which  is  regular  and  final,  has  precisely  the  same  effect  as 
ment  or  decree  of  a  court.''  And  the  opinion  has  been  expre 
New  Tork  and  some  other  states,  that  after  a  submissioc 
demands  of  the  parties  against  each  other,  and  an  award  ther 
award  is  a  conclusive  bar  to  an  action  for  any  demand  subsii 
the  time  of  the  submission  and  award,'  though  the  demand  fo: 
the  action  is  brought  was  by  mistake  omitted  to  be  laid  be! 
arbitrators,  or  intentionally  withheld,  and  was  not  consid 
decided  on  by  them.^  But  the  preponderance  of  authority  is  ( 
to  this  view.  It  is  generally  held  that  an  award  will  not  ope 
a  bar  to  a  future  action  for  a  demand  which  was  not  actually  i 
ted  to  the  arbitrators  nor  adjudicated  by  them,  notwithstac 
was  in  existence  when  the  submission  was  made,  and  althoi 
agreement  was  to  submit  all  demands.*  If  arbitrators,  to  wi 
action  on  a  mortgage  is  submitted,  estimate,  in  making  their 
other  claims  of  the  plaintiff  against  the  defendant,  without  th 
tiff's  express  assent  thereto,  and  their  award  does  not  in  i 


7>  Greene  t.  Darling,  6  Mason.  201; 
Roth  ▼.  Colvin,  82  Vt.  125;  Bulkley  T. 
Stewart,  1  Day,  180,  2  Am.  Dec.  57; 
HolmoB  T.  Aery,  12  Mass.  134;  Boston 
Water  Power  Co.  t.  Gray,  6  Met  181; 
Armstrong  ▼.  Masten,  11  Johns.  189; 
Brazill  Y.  Isham,  2  Eern.  9;  Prentiss 
▼.  Farnham,  22  Barb.  519;  Sinclair  v. 
Tallmadge,  85  Barb.  602;  Hostetter  ▼. 
Pittsburgh,  107  Pa.  St.  419;  Lloyd  Y. 
Barr,  11  Pa.  St  41;  Richardson  t. 
Lanning,  2  Datch.  180;  Corbin  y.  Ad- 
ams, 76  Va.  58;  Ballard  v.  Mitchell,  8 
Jones.  158;  Whltlock  T.  Crew,  28  Ga. 
289;  Anders  ▼.  Anders,  9  Ired.  214;  Pen- 
is ten  ▼.  Somers.  15  La.  Ann.  679;  Groat 
Y.  Pracht,  81  Eans.  656, 8  Pac.  Rep.  274; 
Rogers  Y.  Holden,  18  IlL  298;  Ross  y. 
Watt,  16  111.  99;   JarYis  y.  Fountain 
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Water  Co.,  5  Cal.  179;  Johnston 
28  Minn.  46;  Kane  y.  Fond  du 
Wis.  495. 

T*  Wheeler  y.  Van  Houten.  i: 
811;  Bunnel  ▼.  Pinto.  2  Conn.  4S 
Y.  Boerum,  28  Barb.  187;  McJ 
Traverse,  1  Stew.  244,  18  Am. 
Robinson  y.  Morse.  26  Vt  892; 
stein  Y.  Mcintosh.  87  Barb.  261 

so  Webster  y.  Lee,  5  Mass.  89 
man  v.  Wood,  Mart.  ATerg.  100; 
more  ▼.  Whittemore.  2  N.  H.  2 
Y.  Buck,  2  Vt  417;  Hewitt  v.  1 
16  Serg.  &  R  185;  Bixby  v.  Wl 
Me.  192;  Edwards  Y.  SteTens. 
815;  Hodges  y.  Hodges,  9  M( 
Eing  Y.  Savary,  8  Cush.  809;  £ 
Quimby,  18  N.  H.  18L 
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«xe66d  the  plaintiff's  claim  on  the  mortgage,  he  will  not  thereby  be 
barred  in  an  action  to  recover  those  other  claims  from  the  defend* 
ant."*  In  general  a  mere  agreement  to  submit  a  demand  to  arbitra- 
tion^ .without  action  taken  apon  it,  is  no  bar  to  a  suit  upon  the  demand 
at  law."*  But  in  Pennsylvania  it  is  held  that  where  a  contract  for 
the  construction  of  works  contains  a  stipulation  that  all  questions  of 
dispute  arising  thereunder  shall  be  submitted  to  a  designated  person 
as  arbitrator  for  a  final  decision,  such  stipulation  is  a  bar  to  an  action 
at  common  law  for  any  such  matter  in  dispute.^  In  some  of  the 
states  the  rule  is,  that  the  award  itself  holds  exactly  the  position  of 
a  verdict  of  a  jury;  that  is,  it  is  not  definitely  conclusive  upon  the 
parties  until  the  judgment  of  the  court  has  been  entered  upon  it.^ 
An  award  of  arbitrators  finding  ''no  cause  of  action"  is  a^  finding  for 
the  defendant,  and  a  judgment  upon  it  is  conclusive  of  the  plaintiff's 
right.*  An  award  is  also  said  to  be  evidence  of  every  fact  the  decis- 
ion of  which  is  clearly  implied  in  such  award,  although  not  expressly 
stated  to  have  been  decided,**  In  regard  to  questions  of  law,  the  rule 
is  that  if  they  are  distinctly  submitted,  the  decision  of  the  arbitrators 
will  be  final  unless  it  appears  upon  the  award  that  the  arbitrators, 
intending  to  decide  according  to  the  law,  have  plainly  mistaken  what  it 
is,  and  have  acted  on  an  erroneous  rule  of  law.*'  The  well-known 
principle,  that  arbitrators  are  not  bound  to  proceed  according  to  the* 
ordinary  rules  of  evidence,  sometimes  produces  the  curious  result 
that,  while  an  award  is  conclusive  in  a  court  of  law,  a  judgment  of 
a  court  may  not  be  conclusive  in  an  arbitration.  It  is  said  that  if 
parties  submit  to  referees  all  demands  between  them,  a  judgment 
recovered  by  one  of  them  against  the  other,  and  by  him  laid  before 
the  referees,  will  not  be  conclusive  upon  them,  but  they  may,  should 
they  see  fit,  re-examine  it  upon  its  merits.  "They  were  not  bound, ** 
said  the  supreme  court  of  New  Hampshire  in  deciding  this  point, 

"ConeUy  v.  Arnold,  6  Watts.  81S.  Bind  all,  84  Md.  88;  Shelbina  ABSOcia- 

«Haggart  v.  Morgan,  6  N.  Y.  42S,  60  tion  v.  Parker,  58  Mo.  827. 

Am.  Dec  860.  »  Green  v.  Flicker,  7  Watts  A  S.  171. 

•Heatetter  v.  Plttabnrgh,.  107  Pa  8t  •Shackelford  ▼.  Porket,  2  A.  E.  Mar. 

419.  486, 12  Am.  Dec.  422. 

MTodd  V.  Old  Colony  &  F.  R  Ck>.,  8  •'Crabtree  y.  Green,  8  Ga.  8. 
Allen,  18,  80  Am.  Dec  49;  Taylor  v. 
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''by  the  legal  qualities  which  might  have  belonged  to  it  in  a  < 
law.  If  they  considered  the  jodgment  inequitable,  they  ' 
liberty  to  disregard  it  in  whole  or  in  part,  and  to  decide  acooi 
what  they  considered  the  equity  of  the  case.  They  might  adi 
dence  to  show  it  was  improperly  rendered  on  the  merits, 
might  admit  other  evidence  which  would  be  inadmissible  in 
of  law."**  On  principles  similar  to  those  which  govern  the 
awards,  it  is  held  that  when  parties  have  agreed  to  refer  a 
the  ''commission  of  appeals"  of  a  state  and  to  abide  by  its  awi 
judgment  of  that  court  is  binding  and  conclusive  upon  the  si 
court  as  to  all  questions  so  settled  in  that  case.* 

S  627.    Decisions  of  Appellate  Courts. 

The  doctrine  of  res  judicata  applies  as  well  to  judgments  ol 
of  last  resort  as  to  those  of  nisi  prius  courts.  If  the  same  e 
matter  comes  in  question  in  a  second  action  before  an  appellat 
it  is  bound  by  its  own  former  decision.**  And  where  an  ap 
taken  to  the  court  of  last  resort,  and  the  action  of  the  court  I 
affirmed  for  want  of  assignment  of  errors,  the  matter  is  res  j\ 
and  the  parties  are  concluded,  notwithstanding  the  fact  tl 
appellate  court  had  no  opportunity  to  pass  upon  the  merits 
question  raised  by  the  appeal.*^ 

§  628.    Judgment  g^ven  by  Divided  Court. 

It  has  sometimes  been  contended  in  argument  that  a  juc 
pronounced  by  a  divided  court  was,  for  that  reason,  not  cone 
But  the  authorities  distinctly  declare  that  such  a  judgment  is 
conclusive  and  binding  upon  the  parties,  in  every  respect,  as 
dered  upon  the  concurrence  of  all  the  judges  upon  every  qi 
involved  in  the  case.** 

« Baker  t.  Merrifleld.  18  N.  H.  887.         cm  v.  San  Francisco,  28  Cal.  59 
*Stelle  T.  SbannoD,  02  Tex.  198.  gis  ▼.  Rogers.  26  Ind.  1. 

^  Chouteau  v.  Gibson,  76  Mo.  8S;  Lu-        *^  Miller  y.  Bernecker,  46  Mo. 

•>Durant  v.  Bssex  Co.,  7  Wall 
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$  689.    Oriminal  Sentences  not  Evidence  in  dvU  Lnemes. 

Since  the  parties  to  a  criminal  prosecalion  and  those  in  a  civil  suit 
are  necessarily  different,  and  as  the  objects  and  results  of  the  two 
proceedings  and  the  rales  of  evidence  which  apply  to  them  respect* 
ively  are  equally  diverse,  it  follows  that  the  judgment  in  the  former 
cannot  be  used  by  way  of  estoppel  in  the  latter,  save  for  the  single 
purpose  of  proving  its  own  existence,  if  that  becomes  a  relevant  f aot.^ 
To  illustrate, — in  a  suit  by  a  widow  for  the  homicide  of  her  husband, 
the  record  of  the  acquittal  of  the  defendant,  under  an  indictment  for 
the  marder  of  the  husband,  is  not  evidence  for  the  defendant  in  the 
civil  suit,  and  a  plea  of  such  acquittal  is  demurrable.**  Again,  on 
the  trial  of  an  action  on  a  policy  of  insurance  on  the  life  of  the 
insured,  made  on  condition  that  it  should  be  void  if  he  should  die  in 
the  known  violation  of  any  law,  the  record  of  the  trial  and  acquittal 
by  a  court  of  competent  jurisdiction  of  the  person  who  killed  the 
insured,  is  not  competent  evidence  to  prove  that  the  condition  was 
broken."  So  again,  the  owner  of  stolen  goods  may  maintain  an  action 
for  them  against  a  person  in  whose  possession  they  are  found,  not- 
withstanding the  fact  that  such  person,  on  an  indictment  in  the  crim- 
inal court,  was  acquitted  of  the  charge  of  having  knowingly  received 
them  from  the  hands  of  the  thief.^    For  another  example,  in  an 


M  Mesd  V.  Boston,  8  Gush.  404:  Clnff 
▼.  Insurance  Co.,  99  Mass.  817;  Jones  v. 
White,  1  Strange.  68;  Hutchinson  v. 
Bank,  41  Pa.  St  42;  Corbley  t.  Wilson, 
71  IIL  209;  Petrie  t.  Nuttall,  11  Ezch. 
M9;  Betta  v.  New  Hartford,  25  Conn. 
180;  Clark  t.  Irrin,  9  Ohio,  181;  Chesa- 
peake, O.  A  &  W.  R  Co.  V.  Dyer  Co., 
<Tenn.)  11  &  W.  Bep.  948.  The  reason 
of  the  rule  is  well  stated  by  Dr.  Whar- 
ton in  his  work  on  Evidence  (§  777)  as 
follows:  "The  reasons  why  a  Judgment 
in  a  civil  case  should  bind  all  subse- 
quent proceedings  between  the  same 
parties  on  the  same  cause  of  action  do 
not  apply,  so  It  is  generally  argued, 
when  a  criminal  Judgment  is  sought  to 
be  afterwards  used  in  civil  litigation. 
In  the  first  place,  while  the  parties  to 


a  civil  suit,  by  appearing,  accept  the  ar- 
bitrament of  the  court,  and  thereby  en- 
ter into  obligation  to  be  bound  thereby, 
in  a  criminal  prosecution  the  defend- 
ant is  regarded  as  attending  by  com- 
pulsion, and  as  entering  into  no  such 
obligation.  In  the  second  place,  the 
parties  to  a  civil  suit  cannot  be  identi- 
cal with  those  to  a  criminal  suit,  for  in 
a  criminal  suit  it  is  the  sovereign  who, 
nominally  at  least,  prosecutes.  Hence, 
in  the  Roman  law,  as  well  as  in  our 
own,  a  prior  criminal  Judgment  is  not 
conclusive  as  to  a  subsequent  civil  suit 
for  the  same  subject-matter. " 

v^Cottingham  v.  Weeks,  64  Ga.  275. 

^Ciulf  V.  Insurance  Co.,  99  Mass.  817. 

MRohm  V.  Borland  (Pa.),  7  Atl.  Rep. 
171. 
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action  for  slander,  which  consisted  in  charging  the  plaintiff  witl 
ing  committed  a  certain  crime,  the  defendant  pleaded  the  trc 
the  words  spoken,  and  on  the  trial  the  oonrt  permitted  the  pli 
to  read  in  evidence  the  record  of  an  indictment  against  him  fc 
Bame  crime  and  of  his  trial  and  acquittal ;  but  on  appeal  it  wac 
that  this  was  error.*'  In  respect  to  the  general  rule  thus  state< 
exemplified,  the  Boman  law  agrees  with  our  own.**  But  the  m 
French  law  attaches  a  maoh  higher  degree  of  conclusiveness  to 
inal  sentences;  for  it  permits  the  litigation  of  a  claim  pros 
before  a  civil  tribunal  only  in  cases  where  it  is  not  inconsistent 
a  previous  decision  emanating  from  the  criminal  jurisdiction.** 
Apparent  exceptions  to  the»  general  rule  are  to  be  found  in  soi 
the  oases,  but  on  examination  they  will  not  be  found  to  contr 
the  leading  principle.  Thus,  in  an  action  of  tort  for  malicious  p 
cution,  the  record  of  the  criminal  proceedings  bad  against  the  p 
tiff  and  the  judgment  of  acquittal  in  which  those  proceedings  resu 
are  admissible  in  evidence  to  show  what  became  of  the  proseci 
and  the  fact  of  the  plaintiff's  acquittal.'*^  But  this  does  not  coi 
vene  our  general  rule.  For,  as  we  shall  hereafter  see  more  ful 
judgment  is  always  evidence,  in  all  issues,  as  against  all  pen 
strangers  as  well  as  parties,  to  prove  the  fact  of  its  own  rendit 
while  the  rule  contended  for  only  goes  to  the  extent  of  saying 
the  criminal  sentence  is  not  evidence  in  the  civil  issue  of  the  fac< 
which  it  is  founded.  Hence  if  it  were  attempted,  in  the  case 
posed,  to  go  beyond  the  limits  above  indicated,  and  make  the  ji 
ment  of  acquittal  prove  the  plaintiff's  innocence  of  the  crime  char 
the  courts  would  promptly  deny  it  any  such  effect.  And  this  ra 
would  be  sustained  by  the  further  consideration  that  evidence  of 
party's  guilt  or  innocence  is  not  relevant  in  such  a  case,  the 
question  being  whether  the  prosecutor  had  probable  cause  for  be] 
ing  him  guilty.^ 

•^Corbley  t.  WUton,  71  IlL  209, »  >»  Caddy  v.  Barlow,  1  Man.  & 

Am.  Rep.  98.  875;  Arundell  v.  Tregono,  Tely. 

Ml  Wharton  on  By.  g777,  citing  L.  8  Legatt  t.  ToUervey.  14  East,  801; 

Cod.  de  Ord.  Jud.  ill.  8.  ebe  ▼.  Matthews.  L.  R  2  C.  P.  684. 

« Marcadd,  Explication  dn  Code  Na-  ^  Bkidmore  y.  Bricker,  77  DL 
poison,  t  5,  pp.  192-199. 
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Again,  it  may  happen  that  the  parties  are  the  eame  in  the  two 
actions,  oivil  and  criminal ;  and  here,  the  main  reason  of  the  rale 
being  taken  away,  the  role  itself  will  not  always  apply.  Thus  it  is 
said :  "Where  an  issue  raised  as  to  the  existence  of  the  act  or  fact 
denoanoed  has  been  tried  in  a  criminal  proceeding,  instituted  by 
the  United  States,  and  a  judgment  of  acquittal  has  been  rendered  in 
favor  of  a  particular  person,  that  judgment  is  conclusive  in  favor  of 
saeh  person,  on  the  subsequent  trial  of  a  suit  in  rem  by  the  United 
States,  where,  as  against  him,  the  existeuce  of  the  same  act  or  fact 
18  the  matter  in  issue,  as  a  cause  for  the  forfeiture  of  the  property 
proseouted  in  such  suit  in  rem.  It  is  urged  as  a  reason  for  not  allow- 
ing such  efifeet  to  the  judgment  that  the  acquittal  in  the  criminal  case 
may  have  taken  place  because  of  the  rule  requiring  guilt  to  be  proved 
beyond  a  reasonable  doubt,  and  that,  on  the  same  evidence,  on  the 
question  of  the  preponderance  of  proof,  there  might  be  a  verdict  for 
the  United  States  in  the  suit  in  rem.  Nevertheless  the  fact  or  act 
has  been  put  in  issue  and  determined  against  the  United  States,  and 
all  that  is  imposed  by  the  statute  as  a  consequence  of  guilt  is  a  pun- 
ishment therefor.  There  could  be  no  new  trial  of  the  criminal  prose- 
cution after  the  acquittal  in  it;  and  a  subsequent  trial  of  the  civil 
suit  amounts  to  substantially  the  same  thing,  with  a  difference  only 
in  the  consequences  following  a  judgment  adverse  to  the  claimant. 
When  an  acquittal  in  a  criminal  prosecution  on  behalf  of  the  govern- 
ment is  pleaded  or  offered  in  evidence,  by  the  same  defendant,  in  an 
action  against  him  by  an  individual,  the  rale  does  not  apply,  for  the 
reason  that  the  parties  are  not  the  same,  and  often  for  the  additional 
reason  that  a  certain  intent  must  be  proved  to  support  the  indict- 
ment which  need  not  be  proved  to  support  the  civil  action.  But  upon 
ibis  record,  as  we  have  already  seen,  the  parties  and  the  matter  in 
issne  are  the  same.'*  ^ 

In  the  next  place,  a  criminal  sentence  may  be  admissible  in  evi- 
dence as  a  species  of  admtMion,  although,  strictly,  it  is  not  proper  to 

Compsre  Maybee  v.  Aveiy,  18  Johna  ShoU,  6  T.  R  256.    That  even  where 

162.  the  parties  are   the  same,  a  criminal 

^^Cottej  V.  United  States,  116  XT.  £k  judgment  la  not  always  and  necessarily 

486,   6  Sop.  Ct  Rep.  487.     See   also  admissible  evidence  in  a  civil  issue, 
Starkio  on  £v.  pt  2,  §  80;    Cooke  v. 
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be  received  as  rti  judicata.  Thus,  in  a  civil  action  for  assau 
battery,  the  defendant  gave  in  evidence,  in  mitigation  of  dai 
the  record  of  his  conviction  in  a  criminal  court  on  an  indictme 
the  same  assanlt  and  a  receipt  of  the  sheriif  for  the  fine  and  c( 
the  prosecution.  The  judge  charged  that,  the  record  of  sncl 
viction  having  been  given  in  evidence  by  the  defendant  himself, 
no  longer  matter  of  doubt  that  an  assanlt  had  been  committee 
the  plaintiff  would  be  entitled  to  some  damages.  And  herein, 
held,  there  was  no  error.*^  On  the  same  principle,  if  the  defe 
in  a  criminal  prosecution  pleads  "guilty,"  the  record  of  such  ; 
cution  and  plea  may  be  used  as  evidence  against  him  in  a  i 
quent  civil  action  involving  the  same  subject-matter,  as  tend] 
prove  the  act  or  fact  on  which  the  indictment  was  framed.  But 
it  is  not  the  criminal  judgment,  bat  the  plea,  or  rather  the  fact 
having  so  pleaded,  that  thus  becomes  evidence,  it  is  not  cone 
upon  him.  It  is  receivable  as  an  admission  or  confession,  1 
may  be  controverted,  and  must  be  weighed  by  the  jury.'^  I 
plea  of  nolo  contendere  to  an  indictment  with  a  protestation  < 
defendant's  innocence  will  not  conclude  him  in  a  civil  action 
disputing  the  facts  charged  in  the  indictment. ^^ 

The  converse  of  the  foregoing  general  rule  holds  equally  true, 
is,  a  judgment  in  a  civil  action  is  not  ordinarily  admissible  a 
dence  in  a  subsequent  criminal  prosecution.  For  example,  a  judg 
recovered  against  a  defaulting  tax  collector  and  his  sureties,  in  t 
action  at  the  suit  of  the  county,  is  not  competent  evidence  a{ 
them  in  a  prosecution  on  the  criminal  side  afterwards  insti 
for  the  defanlt.*^  And  so  a  former  judgment  in  a  civil  action  i 
conclusive  in  a  penal  action  between  the  same  parties,  thougl 
same  question  was  litigated  in  both  actions,  because  the  measr 
proof  is  different  in  the  two  actions.^^     But  in  one  case,  in  a  i 

may  be   seen  from  United  States  v.  Moreaa,  11  Q.  6. 1083;  1  Phil,  c 

Schneider,  85  Fed.  Rep.  107.  25;  1  Whart  on  Ev.  §§  783,  888. 

i<*  Moses  V.  Bradley,  8  Whart  372.  ^^  Commonwealth  v.  Horton,  S 

»« Green  v.  Bedell,   48   K.    H.   546;  206. 
aark  V.  Irvln,  9  Ohio,  181;  Bradley  v.         i^  Britten  v.  State,  77  Ala.  202. 
Bradley,  11  Me.  867;  Woodruff  v.  Wood-        >«  Riker  v.  Hooper.  85  Vt  457, 8 

rufF,  11  Me.  475;  Begina  v.   Fontaine  Dec.  646. 
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§630 


cntion  for  the  anlawfal  removal  of  a  fence  from  land,  it  was  consid* 
ered  that  a  judgment  in  a  former  civil  action  between  the  defendant 
and  the  prosecuting  witness,  rendered  before  the  commission  of  the 
alleged  trespass,  whereby  the  disputed  boundary  line  between  their 
respective  lands  was  defined  and  settled,  was  admissible  in  evidence. 
The  court  here  recognized  the  general  rule  that  civil  judgments  are 
not  admissible  in  criminal  prosecutions,  but  thought  that  the  estab- 
lishment of  the  boundary  line  was  one  of  the  '"legal  consequences"  of 
the  judgment,  to  prove  which,  as  well  as  the  fact  of  its  rendition,  a 
judgment  is  always  admissible,  even  against  strangers.^^  But  one 
criminal  sentence  is  always  receivable  as  evidence  of  a  relevant  fact 
in  another  criminal  proceeding  against  the  same  person.  Thus,  on 
the  trial  of  an  indictment  for  an  assault  on  a  police  officer,  commit- 
ted while  the  defendant  was  under  arrest  for  drunkenness,  the  record 
of  a  conviction  and  sentence  of  the  defendant  for  drunkenness  at  the 
time  of  his  arrest  is  conclusive  evidence  of  that  f act.^ 

§  630.    Deci£ion8  of  XT.  S.  Land  Department. 

The  decisions  of  the  registers  and  receivers  of  the  United  States 
land  department,  upon  all  questions  of  fact,  when  acting  within  their 
peculiar  and  exclusive  jurisdiction,  if  unaffected  by  fraud  or  mistake, 
are  final  and  conclusive  and  cannot  be  reviewed  by  any  other  branch 
of  the  government  or  any  court. ^'^  So  also  the  decision  of  the  sur- 
veyor-general upon  a  contest  in  relation  to  the  sight  to  land  is  con- 
elusive  between  the  parties  and  the  courts  cannot  reopen  the  ques- 
tion.  "Congress  has  organized  a  land  department  of  the  government. 


iMDarreU  v.  State,  68  Ind.  857. 

M  Commonwealth  v.  Feldman,  181 
llast.58& 

u«Wilcoz  V.  JackBOQ.  18  Pet.  611; 
Lytic  T.  Arkansas,  9  How.  888;  Bar- 
nard T.  Ashley,  18  How.  44;  Garland  v. 
Wynn,  20  How.  6;  Johnson  v.  Towsley, 
18  WaU.  72;  Warren  v.  Van  Brunt,  19 
WalL  6B8;  Shepley  v.  Cowan,  91  U.  8. 
849;  Moore  v.  Bobbins,  96  U.  &  686; 
Mitchell  T.  Cobb,  18  Ala.  187;  Boatner 
Yentreat,  8  Mart  N.  &  644,  20  Am.  Dea 


266;  Bobbins  y.  Bunn,  64  111.  48,  6  Am. 
Bep.  76;  Boyce  v.  Danz.  29  Mich.  146} 
Lamont  v.  Btimson,  8  Wis.  646, 62  Am« 
Dec.  696;  State  v.  Batchelder,  7  Minn. 
121,  (Gil.  79);  Hosmer  v.  Wallace,  47 
Cal.  461;  Powers  v.  Leith,  58  Cal.  711  ^ 
Ferry  v.  Street  (Utah),  11  Pac.  Bep. 
671;  Abbott  v.  Bahr,  8  Chand.  210^ 
Jeffords  v.  Hine  (Ariz.),  11  Pac.  Bep« 
861.  See  Smelting  Co.  v.  Kemp,  104 
U.  a686. 
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whoB6  bnsinesB  it  is  made  to  determine  those  qaestions  which  arise 
out  of  the  disposal  of  public  lands,  and  the  courts  of  the  country  can* 
not  interfere  te  regulate  or  control  that  business  without  introducing 
UDcertainty  and  confusion  into  the  whole  system." '"  And  similarly, 
a  decision  of  the  board  of  commissioners  of  Mexican  land  claims 
(created  by  act  of  congress  of  March  S,  1851),  jurisdiction  having 
attached,  cannot  be  attacked  collaterally  for  mere  errors  or  irregu- 
larities.*^'  But  in  order  that  the  rulings  of  these  officers  should  be 
entitled  to  the  character  of  res  judicata,  it  is  vitally  necessary  that 
they  should  have  kept  strictly  within  their  jurisdiction.  For  instance, 
"if  they  undertake  to  grant  pre-emptions  in  land  in  which  the  law 
^declares  they  shall  not  be  granted,  then  they  are  acting  upon  a  sub- 
ject-matter clearly  not  within  their  jurisdiction,  as  much  so  as  if  a 
court,  whose  jurisdiction  was  declared  not  to  extend  beyond  a  given 
sum,  should  attempt  to  take  cognizance  of  a  case  beyond  that  sum."  *^ 
Further,  it  is  said  that  the  registers  and  receivers  of  the  land-office 
are  empowered  to  decide  on  the  true  location  of  grants  or  confirma- 
tions, and  so  far  their  decisions  are  conclusive ;  but  not  on  the  legal 
and  often  complicated  questions  of  title,  and  as  to  these  points  their 
rulings  are  not  final. "^  It  is  also  an  important  and  well;settled  rule 
that  when  these  officers  have  been  induced  by  means  of  fraud,  mis- 
take, or  imposition,  to  convey  a  portion  of  the  public  domain  to  a 
person  not  entitled  thereto,  relief  wiU  be  granted  in  equity.''^  Thus 
their  decision  in  allowing  a  pre-emption  claim  is  examinable  in  a 
court  of  chancery,  for  fraud  or  mistake,  at  the  suit  of  one  legally 
entitled  to  a  right  of  pre-emption  in  the  same  land."*  This  rule  was 
fully  developed  in  a  recent  important  decision  of  the  United  States 
supreme  court,  wherein  it  was  held  that  the  government  has  the  same 
right  to  resort  to  a  court  of  equity  to  set  aside  or  annul  a  patent  for 
land,  where  fraud  has  been  practised  in  procuring  its  issue,  as  an 
individual  would  have  in  regard  to  his  own  deed  procured  under  sim- 

uiPin  v.  Morris,  1  Ore^.  280.  Bachelder.  6  Minn.  228,  (Gil.  178);  Gar- 

>M  Beard  v.  Federy,  8  Wall.  478.  land  v.  Wynn.  20  How.  77;  Johnson  v. 

"« Wilcox  V.  Jackson,  18  Pet  511.  Towsley.  18  Wall.  72;  Moore  v.  Rob- 

n^Tate  v.  Carney,  24  How.  857.  bins,  96  U.  S.  535. 

">  Wynn  v.   Garland,  16  Ark.   440;  n«  Wynn  v.  Garland,  10  Ark.  440. 
Bisson  v.  Curry,  85  Iowa,  72;  IState  v. 
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Sax  eirenmsianoes.  And  it  was  said  that,  without  denying  that  the 
officers  of  the  land  department  exercise  functions  which  are  in  their 
nature  judicial^  this  doctrine  is  to  be  referred  to  cases  in  which  indi- 
Tiduals  have,  as  against  each  other,  contested  the  right  to  a  patent 
before  those  officers,  whose  decision  upon  the  facts  before  tbem  is 
then  held  to  be  conclusive  between  those  parties.  But  when  fraud 
or  imposition  has  been  practiced  upon  those  offioerSi  or  when  they 
have  radically  mistaken  the  law  in  regard  to  the  disposition  of  the 
public  lands,  it  has  always  been  held  that  a  court  of  equity  could 
afford  a  remedy ;  and  where  there  has  been  no  contest,  and  the  patent 
is  issued  upon  the  mere  production  by  the  claimant  of  his  ex  parte 
proofs  of  performance  of  the  necessary  conditions,  it  is  especially 
necessary  that  the  government  should  have  a  remedy  in  equity  if 
those  proofs  were  founded  in  fraud  and  perjury."' 


§  631.    BuUngs  of  Government  OfficialB. 

By  an  extension  of  the  principle  of  res  judicata^  from  its  strict 
application  to  the  judgments  of  the  courts,  the  conclusive  effect  of  a 
judgment  has  been  accorded  to  the  rulings  of  certain  officials  of  the 
general  government,  when  exercising  functions  which  are  judicial  in 
their  nature.  Thus  the  decision  of  the  United  States  commissioner 
of  patents,  in  granting  or  extending  a  patent,  cannot  be  attacked 
collaterally  for  fraud  and  imposition  practised  upon  him,  but  only  in 
a  direct  suit  to  impeach  and  set  aside  the  patent."*  So  also,  ruliugs 
made  by  the  comptroller  of  the  currency,  upon  matters  within  his 
special  jurisdiction  in  respect  to  the  national  currency,  are  held 
binding  in  collateral  inquiries.'^  But  it  has  been  said  that  the  decis- 
ion of  the  secretary  of  the  interior,  that  a  pre-emption  claim  is  valid, 
is  not  an  estoppel  upon  one  who  contested  the  same,  not  as  a  pre- 
emption claimant,  but  claiming  under  an  act  of  congress  donating 
land  to  a  state,  even  if  it  is  binding  upon  contesting  claimants  of  the 

"9  United  States  v.  Minor,  114  U.  8.        ^^  Eureka  Co.  v.  Bailey  Co.,  U  Wall 
6  Sap.  Ct.    Rep.  880.    And   see     488;  Rubber  Co.  v.  Goodyear,  9  WalL 


United  States  v.  Bose,  S4  Fed.  Rep.     788. 

1S6L  U9  Casey  v.  Galli,  94  U.  S.  678. 
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right  to  pre-emption.'^  The  appraisement  and  liquidation  of  ous* 
toms-duties  by  the  appraiser  and  collector  are  considered  binding  and 
conclusive  in  all  collateral  proceedings,  and  in  the  absence  of  anjr 
re-liquidation  or  re-appraisement,  cannot  be  disregarded  or  reviewed 
except  in  the  modes  provided  in  the  statutes;  a  saii  in  the  district* 
coart  is  not  one  of  those  modes.**^ 


§  632.    Boards  of  Municipal  Officers. 

On  the  principles  laid  down  in  the  preceding  sections,  thd  character 
of  conclusiveness  attaches  to  the  rulings  made  by  certain  boards  or 
officers  of  municipal  corporations.  Thus,  when  the  statutes  commit 
to  a  board  of  county  commissioners  or  supervisors  or  auditors,  or  to> 
a  town  council,  the  duty  of  examining  and  auditing  claims  against 
the  municipality,  their  action  in  auditing,  adjusting,  allowing,  or 
rejecting  such  a  claim  is  judicial  in  its  nature,  and  their  decision  is- 
binding  and  conclusive  unless  reversed  on  appeal.*"  ""The  acts  of  a. 
board  of  audit,  within  its  jurisdiction,  in  the  absence  of  fraud  or  eoU 
lusion,  are  final  and  conclusive,  and  cannot  be  questioned  in  a  coU 
lateral  proceeding.  Whether  the  claim  is  a  proper  town  or  county 
charge,  in  a  case  where  it  is  doubtful  and  rests  upon  disputed  evi» 
dence,  and  what  amount  shall  be  allowed,  when  not  fixed  by  statute, 
are  questions  which  the  statute  commits  to  the  determination  of  the- 
board  of  audit,  and  however  much  it  may  err  in  judgment  upon  the 
facts,  so  long  as  it  keeps  within  its  jurisdiction  and  acts  in  good  faith^ 
its  audit  cannot  be  overhauled,  but  is  final  as  well  to  the  tax- payers* 
as  to  the  claimant."  ^  So  also,  road  commissioners,  in  adjudicating 
upon  the  necessity  of  a  road  and  in  locating  and  making  assessmenta 
for  the  same,  act  judicially;  the  records  of  their  proceedings  and 
judgments  are  entitled  to  the  same  respect  as  the  records  and  judg» 

>*Megerle  v.  Ashe,  88  OaL  74.  Police,  28  Miss.  88;  Kelly  v.  Wimberly^ 

ss^UnitedStatesv.  McDowell.  81  Fed.  61  Miss.  548;  State  ▼.  Buffalo  Coanty, 

Rep.  668.  6  Nebr.  454;  Maxwell  y.  Board  of  Com> 

isOsterhoudt  ▼.  RIgney,  88  N.  T.  missioners  (Ind.),  19  N.  £.  Rep.  617. 

882;  Placer  Co.  ▼.  Campbell  (Cal.),  11  ^Osterhoudt  ▼.  Rigney,  88  N.  Y. 

Pac  Rep.  602;  Colusa  Co.  ▼.  De  Jar-  888. 

nett,  65  CaL  876;  CarroU  ▼.  Board  of 
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ments  of  other  tribunals^  bo  long  as  they  act  within  their  jurisdiotion, 
and  cannot  be  attacked  collaterally.^  But  in  Indiana,  and  possibly 
elsewhere,  a  board  of  city  commissioners,  appointed  under  a  statute 
in  relation  to  the  laying  out  of  streets  in  cities,  and  charged  with  the 
assessment  of  benefits  and  damages  to  property-owners,  do  not  con* 
stitute  a  court,  nor  have  their  reports  the  effect  of  judgments.^ 
Where  the  law  has  committed  to  the  common  council  of  a  city  the 
doty  of  canvassing  the  returns  and  from  them  determining  the  result 
of  an  election,  and  the  council  has  performed  that  duty  and  made 
their  determination,  the  question  as  to  the  effect  of  the  returns  made 
is  not  open  for  determination  by  a  jury  in  an  action  in  which  the  title 
of  the  officer  to  his  office  comes  up  collaterally.  ''If  the  question  had 
arisen  in  an  action  in  the  nature  of  a  quo  warranto  information,  the 
evidence  would  have  been  competent.  But  it  would  be  intolerable  to 
allow  a  party  affected  by  the  acts  of  a  person  claiming  to  be  an  offi- 
cer, to  go  behind  the  official  determination  to  prove  that  such  official 
determination  arose  out  of  mistake  or  fraud."  ^  Where  a  bpard  of 
commissioners  of  police  are  invested  with  jurisdiction  to  try  mem- 
bers of  the  police  force  of  a  city  for  immoral  or  disorderly  conduct, 
their  judgment  that  a  policeman  has  been  guilty  of  such  conduct  i» 
conclusive  until  reversed.^  In  England,  on  similar  principles, 
orders  of  the  commissioners  of  sewers,  requiring  land-owners  to  repair 
and  alter  sea-walls,  may  be  given  in  evidence  as  adjudications  by  a 
court  of  competent  jurisdiction,  without  proof  of  their  having  been 
acted  npon.^ 

§  683.    Judgments  Ooncltislve  on  Habeas  Corpus. 

The  conclusive  and  irrefragable  character  of  a  judgment  when  it 
is  bronght  in  question  in  proceedings  by  habeas  corpus^  has  been 
dearly  stated  by  the  supreme  court  of  Pennsylvania  in  the  following 
language :   ^On  a  habeas  corptu  the  judgment  even  of  a  subordinate 

is^Longfellow  y.  Quimby,  S9  Me.  196,  usHadley  v.  Mayor  of  Albany,  88  K. 

48  Am.  Dec.  625.  T.  608.  88  Am.  Dec.  412. 

»City  of  Blkhart  v.  Simonton,  71  ^s^  Queen  v.  AtlanU,  60  Ga.  818. 

Ind.  7.  ^Regina  v.  Leigh,  10  Ad.  &  £1.  828u 
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state  oonrt  cannot  be  disregardedy  reversed^  or  set  aside,  however 
clearly  we  may  perceive  it  to  be  erroneous,  and  however  plain  it  may 
be  that  we  ought  to  reverse  it  if  it  were  before  us  on  appeal  or  writ 
of  error.  We  can  only  look  at  the  record  to  see  whether  a  judgment 
exists,  and  have  no  power  to  say  whether  it  is  right  or  wrong.  It  is 
conclusively  presumed  to  be  right  until  it  is  regularly  brought  up  for 

revision But  the   rule  is  so  familiar,  so  universally 

acknowledged,  and  so  reasonable  in  itself,  that  it  requires  only  to  be 
stated.  It  applies  with  still  greater  force,  or  at  least  for  much  stronger 
reasons,  to  the  decisions  of  the  federal  courts.  Over  them  we  have 
no  control  at  all,  under  any  circumstances,  or  by  any  process  that 
could  be  devised."^  The  proceedings  on  habeas  corpus  in  the  fed- 
eral courts  are  not  governed  by  the  laws  of  the  states  on  that  subject, 
but  by  the  common  law  of  England  as  it  stood  at  the  adoption  of  the 
constitution,  subject  to  such  alterations  as  congress  may  prescribe; 
and  under  that  system,  a  decision  under  one  writ,  refusing  the  dis- 
charge of  a  prisoner,  is  no  bar  to  the  issuing  of  any  number  of  other 
successive  writs  by  any  court  or  magistrate  having  jurisdiction.** 
We  have  already  treated  of  the  collateral' impeachment  of  judgments 
by  habeas  corpus  proceedings,  and  the*  limitations  under  which  the 
validity  of  the  sentence  may  be  thus  inquired  into.^ 


PaBT  IV.     Or  THB  PSBSONS  OONOLUBBD  BT  JuDGMBNTS. 

§  634.    Parties  and  Privies. 

To  state  the  rule  in  its  most  general  form,  we  may  say  that  judg- 
ments and  decrees  are  conclusive  evidence  of  facts  only  as  between 
parties  and  privies  to  the  litigation.^  And,  in  the  case  of  a  former 
adjudication  set  up  in  defense,  it  is  no  bar  unless  the  parties  to  the 

»  Williamson's  Case,  86  Pa.  St  9. 17,  ^  Ex  parte  Ealne,  8  Blatchf.  L 

CT  Am.  Dec.  874.    See   also   Doyle  v.  ^  Supra,  yoL  1,  §§  864-259. 

CommoD wealth,  107  Pa.  St  20;  State  v.  ^Dhj  y.  Combination  Rubber  Co.,  8 

Bechdel,  87  Minn.  860,  84  N.  W.  Rep.  Fed.  Rep.  670;  Ainslie  v.  liayor  of  New 

884;  JSx  parts  Adams.  86  Miss.  888,  69  York,  1  Barb.  16a 
Am.  Dec.  884;  In  n  Graham  (Wis.).  48 
N.  W.  Rep.  148L 
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first  judgment  are  the  same  as  those  to  the  second  proceeding.*"  On 
the  principle  that  estoppels  must  be  mntnal,  no  person  is  entitled  to 
take  advantage  of  a  former  judgment  or  decree,  as  decisive  in  his 
favor  of  a  matter  in  controversy,  unless,  being  a  party  or  privy  thereto, 
he  would  have  been  prejudiced  by  it  had  the  decision  been  the  other 
way.^  Further^  a  valid  and  subsistjng  judgment  is  conclusive 
against  each  party, — against  the  defendant,  that  the  amount  adjudged 
is  due,  and  against  the  plaintiff,  that  no  more  is  due  on  account  of 
the  contract  or  liability  put  in  suit.'*  Now  it  becomes  important  to 
inquire,  who  are  considered  parties  to  a  litigation  in  such  sense  as  to 
be  bound  by  the  decision  therein  ?  According  to  the  definition  first 
formulated  by  a  leading  writer  on  Evidence,  and  followed  in  many 
cases,  ''those  are  held  to  be  parties  who  have  a  right  to  control  the 
proceedings,  to  make  defense,  to  adduce  and  cross-examine  the  wit* 
nesses,  and  to  appeal  from  the  decision  if  any  appeal  lies."*''  The 
classification  proposed  by  a  learned  judge  in  Georgia  is  also  worth 
^noting  here.  It  is  as  follows:  "Under  the  term  parties  the  law 
includes  all  who  are  interested  in  the  subject-matter  of  litigation,  who 
will  be  gainers  or  losers  by  its  result,  and  for  or  against  whom  the 
record  of  the  former  proceedings  might  be  adduced  in  evidence  in 
another  trial ;  those  who  have  the  right  to  be  heard,  and  to  offer  tes- 
timony and  examine  the  witnesses.  Privies  are  those  who  are  so 
eonnected  with  the  parties  in  estate,  or  in  blood,  or  in  law,  as  to  be 
identified  with  them  in  interest,  and  consequently  to  be  affected  with 
them  by  the  litigation,  as  lessor  and  lessee,  heir  and  ancestor,  executor 
and  testator.  All  others  not  included  in  either  of  these  classes  are 
of  oonrse  strangers.*'^  A  disposition  is  manifest  in  some  of  the 
authorities  to  require  record  evidence  of  the  connection  of  a  party 
with  the  suit.  ''Parties  to  a  judgment  are  those  whose  names  appear 
upon  the  record  as  plaintiff  and  defendant. " '*'    "To  ascertain  the 

■•Degelos  v.  WoolfoUE,  81  La.  Ann.  v.  Lothrop,  84  Pa.  St.  228;  Cecil  v.  Cecil, 

906.  19  Md.  73.  81  Am.  Dec.  626. 

**  Appeal    of    Chandler's  Bx'r,   11  "» Brown  v.  Chaney,  1  Kelly  (Ga.), 

Week.  Notes  Caa.  421.  412,  Lumpkin.  J. 

»Bank  of  Mobile  v.  MobUe  A  Ohio  »  Same  8  Appeal,  26  Pa.  Bt  184;  Wal- 

B.  Co.,  00  Ala.  SOS.  ters  v.  Wood,  61  Iowa,  290,  16  K.  W. 

^  1  Greenleaf  on  Ev.  §  685;  Petenon  Rep.  116. 
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«itent  of  the  effect  of  a  judgment  or  decree,  in  relation  either  to  the 
matters  thereof  or  parties  thereto,  the  record  of  the  suit  in  which  it 
tnay  have  been  rendered  or  pronounced  should  be  explored.  It 
affords  the  information  most^  if  not  ioUly^  to  be  relied  npon,  in  the 
progress  of  such  an  inquiry.  The  law  imputes  to  the  record  abso- 
lute verity,  and  will  not  permit  the  matter  which  it  imports  to  be 

gainsaid  or  traversed And  hence  results  (as  we  believe) 

the  ride  that  none  are  to  be  considered  as  parties  to  a  suit,  and  bound 
in  that  character  by  a  judgment  or  decree  therein,  but  those  who  are 
oamed  as  such  in  the  record  thereof."  ^*  While  it  is  true  that,  in  the 
majority  of  cases,  the  record  will  furnish  all  necessary  information 
as  to  the  parties  to  the  prior  proceeding,  and  while  undoubtedly  it 
ahould  be  consulted  in  all  cases,  the  above  statement  of  the  rule  can- 
not be  accepted  without  important  qualifications.  For,  in  the  first 
place,  it  may  happen  that  a  party  is  sued  by  a  wrong  name.  Tet  if 
he  is  rightly  served,  and  makes  no  objection  to  the  misnomer,  and  is 
afterwards  connected  with  the  record  by  proper  averments,  he  will  be 
•conclusively  bound  by  the  judgment.*^  And  in  the  second  place,  as 
will  appear  more  fully  in  succeeding  sections,  persons  often  connect 
themselves  with  a  suit,  by  actively  assuming  the  prosecution  or 
•defense,  and  thereby  become  bound  by  the  result  of  the  litigation, 
although  not  appearing  on  the  record.  But  with  such  exceptions  as 
ihese,  it  is  generally  true  that  the  record-parties  are  those  who  are 
estopped  by  the  judgment.  It  is  also  said  that  no  person  is  a  party 
to  a  suit,  or  bound  by  a  judgment  therein,  without  a  judicial  notice 
of  some  sort.*^  And  this  may  be  readily  conceded,  in  so  far  as  it 
applies  only  to  those  who  are  involuntarily  brought  into  the  litiga^ 
iion. 

§  636.    PenoxuB  under  Disabilities. 

Whether  a  judgment  is  binding  and  conclusive  as  an  estoppel 
xipon  a  married  woman,  an  infant,  or  a  lunatic,  will  depend  upon 
the  question  whether  a  judgment  against  such  a  person  is  to  be  oon- 

^  AlUn  V.  Hall,  1  A.  E.  Marsh.  62S.  Mishaefer  v.  Gates,  8  B.  Hon.  468, 88 

1^  Barry  v.  Carothcrs,  6  Rich.  881;  Mt-     Am.  Dea  164 
pra,  voL  1,  §  218. 
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€idered  Talid,  voidable,  or  void.    If  it  is  a  mere  nullity,  it  has  no 
force  or  yirtne  whatever  as  evidence  or  as  a  bar.    But  otherwise,  no 
matter  how  irregular  or  erroneous,  it  must  be  held  conclusive  in  all 
•other  proceedings,  until  duly  reversed  or  set  aside.    The  validity  of 
«nch  judgments  was  discussed  in  detail  in  an  earlier  chapter.^^ 

§  fiS6«    Futy  lK>und  only  in  jthe  Capacity  in  Which  he 

Appears. 

It  is  not  only  necessary  that  the  person  sought  to  be  bound  by  the 
tomer  jadgment  should  have  been  a  party  to  both  actions,  but  he 
must  have  appeared  in  both  in  the  same  capacity  or  character.^^ 
*A  judgment  against  a  party  sued  as  an  individual  is  not  an  estoppel 
<n  a  subsequent  action  in  which  he  sues  or  is  sued  in  another  capac- 
ity or  character.  In  the  latter  case  he  is  in  contemplation  of  law  a 
^distinct  person  and  a  stranger  to  the  prior  proceedings  and  judg- 
ment." ^^  This  rule  is  one  of  the  fundamentals  of  the  jurisprudence 
<d  the  Btibject.  For  it  is  found  in  the  Soman  law/^  as  well  as  our 
own,  and  is  also  a  familiar  principle  of  the  modern  French  and  other 
•eontinental  systems.'^  To  proceed  to  illustrations  of  the  rule : — a 
plea  of  former  adjudication  which  shows  that  the  party  sought  to  be 
-estopped  in  his  individual  capacity  had  sued  in  the  former  case  in 
the  character  of  guardian,  is  bad  on  demurrer  unless  it  also  shows 
that  the  merits  of  the  case,  as  to  such  party  individually,  were  in 
«om6  way  involved  in  the  issues  and  determined  by  the  prior  judg- 


>*As  to  married  women,  see  9upr<i, 
ToL  1,  8§  18S-192;  aa  to  infants,  gS  108- 
198;  as  to  inaane  peraona,  §  905. 

M*Robinaon'8  Case,  6  Co.  83b;  Fen- 
wick  V.  Thornton,  Mood.  &  IL  61;  Leg- 
^tt  V.  Great  Northern  Ry.  Co.,  1  Q. 
B.  Div.  seO;  Lander  v.  Arno,  86  Me.  26; 
DaTia  v.  Daria,  80  Qa.  296;  Sample  v. 
Oonlaon,  9  Watte  &  &  62;  Brooking  v. 
Dearmond,  27  Ga.  58;  Erwin  v.  Garner, 
108  Ind.  468, 9  N.  £.  Rep.  417;  Mansfield 
V.  Hoagland.  46  IlL  859;  Stoops  v. 
"Wooda,  46  CaL  489. 

MARathbone  v.   Hooney,   68  N.  T. 


468;  Jennings  v.  Jones,  2  Redf.  Surr. 
95. 

i««The  third  requisite  to  the  exeep- 
Ho  rii  judicata  is  that  the  person  who 
demands  the  same  thing  as  before 
should  demand  it  in  the  same  quality, 
and  that  the  demand  should  also  be 
made  from  the  defendant  in  the  same 
quality  as  before. "  1  Pothier  on  Obi. 
(Evans'  tr.)  p.  556^ 

i«Code  Civil,  art  1851;  Marcad^,  Ex- 
plication du  Code  Napoleon,  t  6,  pp. 
175-18a 
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mentJ^    So  where  an  action  is  brought  against  a  person   as  e; 
tor,  upon  an  agreement  made  by  him,  and  judgment   is    enter* 
his  favor  on  the  ground  that  he  is  not  liable  thereon  in  his  repre 
ative  capacity^  this  does  not  bar  a  subsequent  suit  to    charge 
personally  upon  the  same  agreement.^^    Again,  one  suing  as  the 
of  his  mother  is  not  bound  by  a  judgment  against  him   in   a  sui 
which  he  appeared  as  the  heir  of  his  father. ^^    An  eqaity  of  red^ 
tion  owned  by  an  assignee  in  bankruptcy  as  such,  is  not  barre  d  i 
foreclosure  in  which  he  is  made  a  party,  is  served  and  appears  in 
individual  name  only,  and  in  which  his  official  character  is  in 
wise  mentioned,^    And  so  if  a  person  is  interested  in  the  sabje 
matter  of  a  suit  in  two  capacities,  the  one  as  trustee  in  one  deed 
trust,  and  the  other  as  beneficiary  in  a  different  deed  of  trust,  ho 
securities  being  upon  the  same  property,  and  he  is  made  a  party  to 
suit  brought  to  set  aside  the  latter  trust  deed,  in  which  no  referenc 
is  made  to  him  as  trustee  in  the  other  trust  deed,  be  will  not  b 
regarded  as  a  party  to  said  suit  in  his  capacity  of  trustee  in  the  for 
mer  deed.'"     Where  suit  is  brought  against  a  sheriff  for  taking  cer- 
tain goods,  and  he  justifies  under  an  execution  in  favor  of  A.,  this  is 
no  bar  to  a  second  suit,  by  the  same  plaintiff  for  the  same  goods, 
where  the  sheriff  justifies  under  an  execution  in  favor  of  B.    Though 
a  party  to  both  suits,  he  is  not  a  party  in  respect  to  the  same  interest 
in  the  two.^    But  it  may  sometimes  happen  all  the  interests  of  the 
party,  in  his  several  capacities,  are  before  the  court  in  the  same  liti- 
gation ;  and  in  that  case  the  reason  of  the  rule  ceases,  and  be  is 
bound  in  all  characters.     Thus  a  decree  in  a  suit  brought  by  an  exec- 
utor in  his  own  right,  but  to  which  he  was  a  necessary  party  as 
executor,  and  in  which  the  rights  of  his  testator  were  adjadicated, 
is  conclusive  between  the  administrator  de  boni$  non  and  the  other 
parties  to  it,  and  cannot  be  re-examined  in  a  subsequent  suit  between 
them.'^    And  so  if  a  devisee  of  land,  in  possession  thereof  pending 

1^  McBumie  v.  Beaton,  111  Ind.  M,        ^^  McNutt  v.  Trogdon,  29  W.  Vs.  468, 

13  N.  E.  Rep.  101.  2  8.  E.  Rep.  828. 

i«BHal]  V.  Richardson,  23  Hun.  444  »* Stoops  v.  Woods,  45  Cal.  439. 

i«  Carath  v.  Grigsby.lS?  Tex.  360.  >nManigault  v.  Eolmes,  1  Bail  Sq. 

^  Landon  v.  Townshend,  112  N.  T.  288. 
08, 10  N.  £.  Rep.  424 
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the  settlement  of  the  testator's  estate,  be  also  the  executrix  of  the 
testator's  will,  a  recovery  in  an  action  by  her  in  her  own  name,  for 
trespass  to  the  land,  is  a  bar  to  her  recovery  for  the  same  cause  of 
action  in  her  capacity  as  executrix.^  If  one  sues  as  trustee,  and 
afterwards  in  his  individual  capacity  in  respect  of  the  same  subject- 
matter,  he  is  bound  by  the  decree  in  the  former  suit.  For  if,  at  that 
time,  he  owned  the  subject  of  the  trust,  he  was  representing  himself; 
and  if  he  bought  it  afterwards,  he  is  a  privy  to  the  person  who  wa9 
represented.^ 


§  637.    Nominal  and  Heal  PartieB. 

It  is  not  always  necessary  that  the  parties  to  the  two  suits  should 
be  nominally  the  same,  in  order  that  one  recovery  may  bar  another; 
it  is  in  general  sufScient  if  they  are  really  and  substantially  in  interest 
the  same.^  So  to  render  a  decree  conclusive  upon  a  person  it  need 
not  be  against  him  particularly  by  name;  it  is  enough  if  it  is  adverse 
to  bis  interest.^  For  instance,  the  lessor  of  the  plaintiff  is  the  real 
party  in  a  common  law  action  of  ejectment,  and  the  nominal  plaintiff 
has  no  interest,  and  consequently,  in  an  ejectment  brought  by  Doe 
on  the  demise  of  J.  8.  against  B.,  J.  8.  is  bound  by  a  judgment  for 
the  defendant.*"*  Bo  the  equitable  assignee  of  a  chose  in  action  i» 
estopped  by  the  verdict  and  judgment  thereon,  in  the  same  manner 
as  if  he  were  a  party  to  the  record ;  because,  though  not  nominally  » 
plaintiff  or  defendant,  the  suit  is  for  or  against  his  interest.^  An 
analogous  principle  governed  the  decision  of  the  case  of  Foust  v. 
HuntingtonJ^^  It  was  a  suit  for  an  injunction  to  restrain  a  city  and 
its  senrants  from  extending  street  improvements  on  to  the  plaintiff's 
property,  and  the  defendants  filed  a  joint  answer  setting  up  a  former 


>«Colton  T.  Onderdonk,  C9  Cal.  165. 
10  Pac  Rep.  895,  58  Am.  Rep.  556,  cit- 
ing Stewsrt  V.  Montgomery,  28  Pa.  Bt 
41S;  Atherton  v.  Athcrton,  3  Pa.  Bt 

iia. 

■*  Corcoran  v.  Chesapeake  Co.,  94  U. 
&741. 

>»Fo11anBbee  t.  Walker,  74  Pa.  8t 
•06;  Manly  v.  Kidd.  88  Mist.  141;  Yer- 

ULW  JUDO.  V.  2— 41 


plaDck  ▼.  Van  Buren,  76  N.  Y.  247; 
Lowry  y.  McMurtry.  1  Sneed,  251. 

>«  Taylor  ▼.  Cornelius.  60  Pa.  St. 
187;  Johnston  y.  Churchill,  6  Litt.  177; 
Wiswall  Y.  Samson,  14  How.  52. 

^  Wright  Y.  Tatham,  1  Ad.  &  EL  ^ 
19. 

1*  Rogers  y.  Haines,  8  Me.  822. 

'•118  Ind.  189, 16  N.  E.  Rep.  887. 
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adjudication,  which  answer  was  demurred  to,  because,  of  the  present 
defendants,  the  city  only  was  a  party  to  the  former  suit,  and  the 
matter  was  not  res  judicata  as  to  the  others,  and  the  answer,  being 
joint,  and  bad  as  to  them,  was  bad  as  to  all.  But  it  was  held  that 
the  demurrer  should  be  overruled,  as  the  city  was  the  real  party  in 
interest,  and  its  rights  being  settled  in  the  former  case,  the  adjudica- 
tion was  conclusive  as  to  its  agents  in  making  the  improvements. 
But  where  a  devisee  and  proponent  of  the  will  assigned  all  her 
interest  in  the  testator's  estate  to  the  plaintiff,  agreeing  to  indemnify 
him  against  costs  and  charges  of  her  attorney,  and  the  plaintiff  after- 
wards appeared  and  objected  to  her  further  prosecuting  the  probate 
of  the  will,  but  which,  over  his  objection,  was  proceeded  with,  and 
the  plaintiff  was  thereby  compelled  to  pay  the  attorney's  costs  taxed 
therein,  it  was  held  that  he  was  not  a  party  to  the  proceeding  so  as 
to  bar  an  action  against  her  for  breach  of  the  contract.^  And  in 
general,  where  the  principal  parties  and  the  thing  demanded  in  the 
two  suits  are  different,  the  judgment  in  one  cannot  be  pleaded  as  re« 
judicata  in  the  other.^ 

§  638.    Uae  Plalntifll 

Where  a  suit  is  prosecuted  by  one  person  for  the  use  of  another, 
the  latter  being  the  assignee  or  equitable  owner  of  the  claim  and  the 
real  party  in  interest,  a  judgment  therein  will  bar  a  second  suit  by 
the  latter  in  his  own  name.^  And  conversely,  an  action  by  one  for 
the  use  of  another  will  be  barred  by  a  prior  recovery  in  a  suit  in 
which  the  present  use  plaintiff  sued  in  his  own  name  and  behalf.  In 
raoh  a  case  it  was  said:  "There  was  no  error  in  the  admission  of 
the  record  of  the  former  judgment.  The  parties  in  that  suit  and  in 
the  action  tried  below  were  substantially  the  same.  In  the  former, 
J.  F.  was  the  legal,  in  the  latter  he  is  the  equitable  plaintiff.  The 
subject-matter  of  the  two  suits  appeared  by  the  record  to  be  iden- 
iical.    The  presumption  would  be,  upon  the  issues,  that  the  merits 

w  Dodgtf  V.  Zimmer,  110  N.  Y.  48, 17  »*Gm  v.  United  Btatas,  7  Ct  of  GL 
XC.  £.  Rep.  899.  688. 

>«*  White  V.  Gaines.  89  La.  Ann.  709. 
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had  been  passed  upon  in  the  former  proceeding.  Snch  being  the 
case,  if  no  technical  objection  appeared  to  have  been  raised  upon  the 
record  to  the  right  of  J.  F.  to  maintain  the  action  as  legal  plaintiflP, 
the  judgment  in  that  action  wonld  be  a  bar  to  a  subsequent  action  by 
him  as  equitable  plaintiff.  If  it  appeared  that  only  the  equitable,  not 
the  legal,  right  was  in  J.  F.,  it  would  be  presumed  that  the  defend- 
ant had  waived  that  purely  technical  objection.  It  would  be  very 
unreasonable  and  contrary  to  the  settled  rules  upon  the  subject  to 
permit  the  plaintiff,  having  once  been  defeated  on  the  merits,  to  try 
the  same  question  over  again  in  a  different  form."  ^^ 

§  639.    Stranger  Proxnotiiig  fhe  Litigation. 

^Extrinsic  evidence  is  admissible  to  prove  that  a  real  party  in  a 
«uit  was  not  a  party  to  the  record,  but  that  he  prosecuted  or  defended 
the  suit  in  the  name  of  a  nominal  party;  and  whenever  this  is  made  to 
appear,  the  real  party  is  concluded  by  the  judgment  as  effectually 
as  if  he  had  been  a  party  to  the  record."  ^  Thus  one  who  is  benefited 
by  the  prosecution  of  an  action  of  which  he  has  notice  is  to  be 
regarded  as  a  party  in  interest  although  his  name  does  not  appear 
therein,  and  he  is  bound  by  the  judgment  rendered.^*  For  instance, 
where  controversy  arises  between  an  assignee  of  an  insolvent  and 
a  purchaser  of  realty  of  the  assigned  estate,  concerning  the  liability 
of  the  assignee  to  pay  taxes  thereon,  and  the  purchaser  employs 
counsel  and  procures  the  matter  to  be  litigated  to  judgment  in  the 
name  of  the  county  treasurer,  such  judgment,  as  to  the  purchaser,  is 
eonclusive  of  the  question.*^  So  where  a  municipality,  at  the  request 
of  certain  citizens,  instituted  legal  proceedings  to  condemn  land  for 
a  street,  the  citizens  agreeing  to  pay  all  damages  that  might  be 
assessed,  and  afterwards  the  city  declined  to  pay  the  assessed  dam- 
ages, and  in  lien  thereof  passed  an  ordinance  declaring  that  the  land 
sought  to  be  condemned  '"be  abandoned  by  the  city,"  it  was  held  that 
the  persons  who  instigated  the  proceedings  were  concluded  from 

iM  FoUaBBbea  v.  Walker.  74  Pa.  St        ^  Conger  v.  Chilcote,  42  Iowa.  18. 
4)06.  ^  Barns  v.  Gavin,  118  Ind.  8:^,  20  N. 

'^  aaflia  V.  Fletcher,  7  Fed.  Rep.  85L     B.  Rep.  799. 
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asserting  a  prior  dedioation  of  the  same  land  for  publio  use  as  a 
street.** 


§  640.    Penon  Assaming  the  Defense. 

A  person  who  is  not  made  a  defendant  of  record  may  still  subject 
himself  to  be  concluded  by  the  result'  pf  the  litigation,  if  he  openly 
and  actively,  and  in  respect  to  some  interest  of  his  own,  assumes  the 
defense  of  the  action.  Thus  a  judgment  in  ejectment  will  bind  par* 
ties  who  voluntarily  appear  as  defendants  therein  and  file  an  answer, 
in  which  they  deny  the  complainant's  allegations,  and  allege  owner- 
ship and  right  to  possession  of  the  premises  sued  for  in  themselves, 
although  they  were  not  named  as  parties  in  the  complaint,  nor  served 
with  summons,  nor  was  the  complaint  amended  to  include  their  names, 
nor  any  order  of  court  granted  allowing  them  to  appear.**  So  where 
the  claimant  of  personalty  sold  by  another  assumes  the  defense  of  an 
action  for  the  purchase-price  brought  by  the  vendor  against  the  ven- 
dee, on  the  understanding  that  if  the  defense  prevails  the  vendee  will 
pay  the  claimant  instead  of  the  vendor,  the  judgment  concludes  the 
claimant's  rights.*^  Again,  where,  in  a  suit  against  a  guardian  to  set 
aside  for  fraud  a  release  given  by  the  ward,  the  sureties  on  the  guard- 
ian's bond  employ  counsel  to  defend,  and  counsel  appear  in  the  case 
and  examine  witnesses,  the  sureties  paying  costs  and  disbursements 
in  the  suit,  they  cannot  afterwards  assert  that  they  are  not  bound  by 
the  decree  because  they  were  not  made  defendants  of  record.*^  But 
in  order  that  this  result  may  be  brought  about,  it  is  necessary  that 
three  conditions  be  fulfilled.  In  the  first  place,  the  person  so  inter- 
vening in  the  suit  must  come  in  for  the  assertion  or  protection  of  some 
claim  or  interest  of  his  own.  He  must  not  be  a  mere  intermeddler. 
This  interest  may  either  be  an  interest  in  the  subject-matter  of  the 
particular  litigation/''  or  it  may  consist  in  a  responsibility  over  to  the 

iMLandiB  v.  Hamilton,  77  Mo.  654.  K.  W.  Rep.  659.    And  see  Wood  v.  En- 

On  the  same  principle.  Bee  Palmer  v.  sel,  68  Mo.  108. 

Hayes,  112  Ind.  289, 18  K.  £.  Rep.  882.  "iParr  v.  State  (Md.),  17  AtL  Rep. 

^  TyrreU  v.  Baldwin,  67  CaL  1, 6  Pac.  1020. 

Bap.  867.  i^  The  case  of  persons  having  «tfiii2ar 

n«  Estelle  V.  Peacock,  48  Mich.  469, 12  interesU  and  uniting  in  the  prosecution 
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defendant,  which  will  attaoh  if  judgment  goes  against  him,  and  rest- 
ing either  on  some  covenant  or  an  implied  obligation  to  indemnify 
him.  Secondly,  he  must  have  defended  the  action  avowedly  and 
with  notice  to  the  opposite  party,  and  not  upon  a  secret  understand- 
ing. And  thirdly,  his  interposition  must  have  been  so  complete  that 
he  was  practically  substituted  for  the  defendant  in  the  management 
and  control  of  the  case.  That  he  employed  the  attorney  who  appeared 
for  the  defendant  of  record;  that  he  himself  testified  as  a  witness; 
that  he  was  present  and  aided  in  the  conduct  of  the  trial;  that  he 
cross-examined  the  witnesses ;  that  he  lent  assistance  in  money  or 
services  to  the  defendant;  that  he  joins  in  taking  an  appeal; — none 
of  these  circumstances  alone  is  sufficient  to  make  him  a  party  to  the 
judgment.^  Where,  in  a  suit  between  two  parties,  other  persons 
interested  in  the  decision  of  the  question  in  favor  of  one  of  the  par- 
ties, on  account  of  its  effect  upon  their  property,  contribute  to  the 
employment  of  his  counsel,  such  persons  do  not  thereby  become  par- 
ties to  the  suit,  and  are  not  bound  by  the  judgment.^^^ 


or  defense  of  a  test  case  does  not  really 
come  within  this  rale,  because  they  are 
estopped,  not  so  much  by  the  Judgment 
in  the  test  case,  as  by  their  agreement 
to  abide  by  its  result. 

1^ Schroder  v.  Lahrman.  26  Minn.  S7, 
1  K.  W.  Rep.  801;  Cannon  Riyer  Ass'n 
▼.  Rogers  (Minn.).  43  N.  W.  Rep.  792; 
Lacroiz  t.  Lyons,  88  Fed.  Rep.  487; 
Brady  t.  Brady,  71  Ga.  71;  Turpin  v. 
Thomas,  2  Hen.  Sb  M.  189.  8  Am.  Dec. 
ei5;  Majors  Y.  Cowell,  51  Cal.  478;  Al- 
lin  Y.  Hall,  1  A.  K.  Mar.  525.  In  the 
caae  last  dted  it  was  said :  ^  It  is  alleged 
that  they  [the  appellees]  had  an  inter- 
eat  and  took  an  agency  in  that  suit 
which  ought  to  subject  them  to  the  de- 
«ree  therein  as  virtual,  as  much  as  if 
they  had  been  eacpress,  parties  thereto. 
Any  seal  which  third  persons  may  dis- 
^lauin  faYor  of  aparty  to  asait»  or  any 


assistance  they  may  afford  him,  either 
in  money  or  services,  may  subject  them 
to  the  animadversion  of  the  law  as  bar- 
rators or  maintenors,  or  entitle  them  to 
the  kind  regards  of  the  good  and  the 
YirtuouB,  as  a  spirit  of  unjust  and  op- 
pressive litigation,  or  the  Just  claims  of 
worth  and  indigence,  shall  have  been 
subserved  or  promoted  thereby.  But  it 
would  be  a  dangerous  doctrine  to  say 
that  those  circumstances,  or  any  of  the 
other  acts  which  are  alleged  to  have 
been  done  by  the  appellees  in  relation 
to  that  suit,  should  subject  them  to  the 
decree  therein  as  virtual  parties  there- 
to. It  would  be  substituting  vague  con- 
jecture, or  at  best  the  erring  discretion 
of  the  Judge,  for  that  record  certainty 
which  it  is  believed  the  law  affords  in 
that  class  of  cases.  * 
iv^Lounsdale  y.  Portland,  1  Oreg.  881. 


(645) 


§  641  LAW   OV   JUDGME^T8.  tCli. 


§  641.    Person  Submitting  his  Interest  is  Boizxid. 

The  effect  of  a  judgment  as  an  estoppel  upon  a  person   wl 
although  not  nominally  a  party  to  the  action,  had  submitted  his  inte 
ests  to  the  adjudication  of  the  court,  was  considered  in  the  case 
Sevey  v.  Chick^''*    The  action  was  a  writ  of  entry,  and  the  couns 
of  the  respective  parties  made  and  filed  a  written  agreement  that  th 
title  of  the  tenant's  lessor  to  the  disputed  premises  might  be  given  i 
evidence  in  defense,  and  such  lessor  also  agreed  in  writing  that  "'hi 
title  should  be  tried  in  that  action  the  same  as  though  the  snit  were 
against  him.**    It  was  held  that  the  verdict  and  judgment  in  the 
action,  being  against  the  title  of  such  lessor,  constituted  an  estoppel 
against  an  action  for  the  same  premises  brought  by  such  lessor 
against  the  grantee  of  the  demandant  in  the  first  action;  for  he  had 
made  himself  a  party  to  that  suit.     In  another  case,  where  the  suit 
was  for  foreclosure,  an  adult,  not  named  as  a  defendant  nor  served 
with  summons,  appeared  and  answered,  reciting  that  he  had  been 
sued  by  a  fictitious  name  and  setting  up  a  claim  to  the  land.    Judg- 
ment was  rendered  against  him  by  his  true  name,  though  the  com* 
plaint  was  not  amended.    It  was  held  that  the  judgment  was  con- 
clusive against  him  on  collateral  attack,  whether  his  claim  was 
adverse  to  the  mortgagor  or  not,  he  having  submitted  both  his  person 
and  his  cause  to  the  jurisdiction  of  the  court.^'*    So  where  the  coort 
allows  any  person  to  appear  and  be  heard  upon  the  argument  of  a 
motion,  in  the  decision  of  which  he  is  interested,  such  hearing  is  as 
effectual  as  though  such  person  had  received  notice  of  the  motion  and 
had  been  named  as  a  formal  party  to  it,  and  he  is  fully  concladed 
by  the  disposition  which  the  court  may  make  of  such  motion.''^    And 
BO  an  adjudication  which  settles  a  disputed  boundary  line  of  lands  is 
binding  not  only  upon  parties  of  record,  but  upon  one  who  was  inter- 
ested in  the  defense  of  the  action,  and  who  in  fact  condncted  the 
defense,  though  in  the  name  of  another.^^    But  an  assignee  of 

^  18  Me.  141.  And  see  Goss  ▼.  Singleton,  2  Hesd,  67; 

n«  Johnston  v.  San  Francisco  Sav.     Parker  ▼.  Moore,  59  N.  H.  454. 
Union,  75  Cal.  184,  16  Pac.  Rep.  758.         ^^  Jay  ▼.  De  Groot,  2  Han,  m. 

^^  McNamee  ▼.  Morel  and,  26  Iowa,  96. 
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third  personB  who  is  admitted  to  appear  and  defend,  on  the  snp- 
poeition  that  the  interests  of  his  assignors  might  in  some  way  be 
affected  by  the  action,  and  who  afterwards  withdraws  his  appearance 
by  leave  of  eourt,  is  not  to  be  considered  a  party  to  the  action,  nor 
privy  to  the  judgment,  nor  bound  by  it.^'' 

S  642.    Witnesses. 

The  fact  that  one  appeared  merely  as  a  toitness  in  the  former  pro- 
ceeding does  not  make  him  privy  to  the  jadgment  rendered  therein, 
so  that  he  will  be  bonnd  by  it  in  a  sabsequent  snit  between  the  wit* 
ness  and  one  of  the  parties  to  the  prior  action.^* 


S  643.    Effect  of 


Parties. 


It  is  not  always  a  conclusive  objection  to  the  admissibility  of  a  rec* 
ord  as  an  estoppel  or  as  a  bar  that  the  parties  to  the  former  action 
included  some  who  are  not  joined  in  the  second  action,  or  vice  versa.^ 
^Tbe  fact  that  parties  in  the  first  suit  are  not  identically  the  same  as 
those  in  the  second,  when  the  first  case  was  decided  on  the  merits, 
and  not  upon  an  exception  to  joinder  or  non-joinder  of  parties,  is  cer- 
tainly no  answer  to  the  plea  [of  former  recovery] ,  otherwise,  no  mat- 
ter how  often  a  case  be  decided,  the  parties  might  renew  the  litiga- 
tion by  simply  joining  with  them  a  new  party."  ^  "The  objection 
that  the  first  action  was  between  other  parties  is  not  well  grounded, 
and  has  no  basis  in  fact  to  rest  it  upon  the  principle  of  re«  inter  alio9 
acta.  That  principle  applies  where  the  party  against  whom  the  rec* 
ord  is  offered  was  not  himself  a  party  to  it.  In  such  case,  the  gen* 
oral  role  is  that  the  record  is  not  admissible.     But  here  this  defend* 


■"Swamtcot  Machine  Co.  v.  Walker, 
18  N.  H.  457.  And  tee  Woods  v.  White, 
t7  Pa.  St  222;  Sergeant  v.  Ewing,  80  Pa. 
Si.  76. 

*>York8  V.  Steele,  00  Barh.  807; 
Wright  V.  Andrews,  180  Mass.  149; 
Blackwood  v.  Brown,  82  Mich.  104; 
Schroder  ▼.  Lahrman,  26  Minn.  87, 1  N. 
W.  Bep.801. 


« Lawrence  v.  Hunt.  10  Wend.  80, 25 
Am.  Dec.  589;  Davenport  v.  Barnett,  51 
Ind.  829;  Thompson  v.  Roberts,  24  How. 
288;  Dows  v.  McMichael,  6  Paige,  189; 
Hanna  v.  Read,  102  111.  596;  Hawkins 
V.  Lambert,  18  B.  Hon.  99. 

tti  Qirardin  v.  Dean,  49  Tex.  248. 
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ant  was  a  party  to  that  record^  and  the  objection  in  fact  is  that 
persons  were  also  parties  thereto.  As  we  understand  the  rale 
single  fact  alone  constitates  no  valid  objection  to  the  admission  c 
record. ''^^  For  example,  if,  in  an  action  brought  against  one  c 
joint  promisors,  the  non-joinder  of  the  other  promisor  is  not  ph 
in  abatement,  but  the  case  is  tried  on  the  merits  and  jadgme 
rendered  against  the  plaintiflF,  and  another  action  for  the  same  < 
is  brought  by  the  same  plaintiff  against  the  two  promisors,  the 
ties  in  the  two  actions  are,  within  the -rule  of  law,  the  same.^" 
rule  is  of  course  subject  to  certain  necessary  limitations,  depei 
npon  the  character  in  which  the  parties  sue  and  the  nature  of 
matter  in  litigation.  Thus,  where  one  of  two  joint  owners  of  a  < 
tel  brings  an  action  against  a  third  person  for  an  injury  to  the  < 
tel,  and  judgment  goes  against  him,  this  will  bar  a  subsequent  a< 
by  the  two  owners,  suing  jointly,  against  the  same  person  foi 
same  injury ;  because,  since  the  owner  who  first  sued  was  barre 
the  judgment  against  him,  his  being  united  with  the  other  in  the 
ond  action  was  a  fatal  misjoinder;  but  the  original  suit  would 
operate  to  bar  an  action  by  the  joint  owner  who  was  not  inch 
therein  as  plaintiff,  against  the  same  defendant,  for  his  aliquot  s! 
of  the  damages  arising  out  of  the  alleged  injury,  because  he  wa& 
a  party  to  that  action.^  But  it  has  been  held  by  the  supreme  c 
of  the  United  States  that  where  a  former  judgment  is  concla 
upon  one  of  several  plaintiffs,  but  not  upon  the  others,  in  consequi 
of  their  not  having  been  parties  to  the  action  in  which  it  was  : 
dered,  it  is  not  error  to  exclude  it  when  offered  in  evidence  by 
defendant  as  an  estoppel,  at  least,  if  the  circumstances  of  the  ( 
are  such  that  one  or  more  of  the  plaintiffs  may  be  entitled  to  race 
though  the  others  be  debarred.^ 

i^Larum  v.  Wilmer,  85  Iowa,  244  Bennett.  110  Pa.  St  181.  5  Atl.  Rep 

i»  French  v.  Neal.  24  Pick.  55.  ^  Blackburn  ▼.  Crawford,  8  \1 

^  Brizendine  v.  Bridge  Co. ,  2  B.  Mon.  175. 
8^  86  Am.  Dec.  587.    And  see  Fell  v. 
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S  644.    Bifect  of  Severance  as  to  Parties. 

In  an  action  against  several  defendants,  if  the  case  is  discontinued 
or  dismissed  as  to  one  of  them,  he  is  not  bound  by  the  judgment  ren- 
dered therein.^  So  where  one  of  two  defendants  in  an  action  in  a 
state  court  removes  so  much  of  the  controversy  therein  as  lies  between 
the  plaintiff  and  himself  into  the  federal  court,  under  the  act  of  con- 
gress in  that  behalf,  he  will  not  be  bound  by  any  adjudication  made 
against  his  oo-<lefendant  in  the  state  court  after  the  removal  was 
effected  J**  In  a  recent  ease  it  appeared  that,  the  action  being  against 
four  defendants,  judgment  was  rendered  in  favor  of  one  of  them  and 
against  the  others,  under  a  statute  authorizing  that  practice.  The 
latter  moved  for  a  new  trial,  and  the  motion,  though  overruled  below, 
was  sustained  on  appeal  on  the  ground  of  insufiScient  evidence.  The 
action  was  subsequently  dismissed  in  the  trial  court,  but  was  re-com- 
menced in  the  federal  court  against  all  four  defendants  on  the  same 
canse  of  action.  It  was  held  that  the  former  judgment,  so  far  as  it 
related  to  the  defendant  in  whose  favor  it  was  rendered,  not  having 
been  appealed  from,  was  a  bar  to  the  action  against  him  in  the  fed- 
eral coort.^  Again,  where  the  issue  submitted,  upon  a  cause  trans- 
ferred to  the  chancery  court,  was  as  to  whether  a  defendant  had  an 
interest  in  the  property  in  controversy  as  his  father's  partner,  and 
there  was  another  party  in  the  cause,  claiming  title  to  the  property, 
who  was  not  a  party  to  this  issue,  and  the  decree  found  that  all  the 
property  belonged  to  the  father,  it  was  held  that,  as  to  the  one  not  a 
party  to  the  issue,  the  decree  was  not  binding.^*^  By  a  combination 
of  this  principle  with  the  principle  that  estoppels  must  be  mutual, 
we  deduce  the  rule  that  a  defendant  joined  in  an  action  with  other 
defendants,  and  who  has  procured  a  separate  trial  of  the  issues  between 
himself  and  the  plaintiff,  cannot  claim  that  a  trial  between  the  plain- 
tiff and  another  defendant  is  an  adjudication  as  to  him.^*^ 

IV Berber  t.  Eerzinger,  28  m.  846;  ^^McReynolds   ▼.   McHeyDolds,   74 

Browoer  v.  DetIs,  15  Cal.  9.  Iowa.  89,  86  N.  W.  Rep.  903. 

"■State  V.  Teidermann,  10  Fed.  Rep.  v^Elkenberry  ▼.  Edwards,  71  Iowa, 

m.  Sd,  82  N.  W.  Rep.  188. 

^  Bloch  V.  Price,  88  Fed.  Rep.  447. 
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§  645.    One  Plaintdff  suing  in  Behalf  of  Many. 

Under  certain  circnmstances,  persons  who  were  not  parties  of 
record  may  be  bound  by  the  judgment,  on  the  ground  of  their 
having  been  represented  by  one  or  more  other  plaintiffs  holding 
similar  and  homogeneous  interests.  Thus  in  an  action  to  foreclose 
a  corporation  mortgage,  where  the  lienholders  are  so  numerous  thai 
it  is  impracticable  to  bring  them  all  before  the  court,  and  some  of 
them  are  allowed  to  prosecute  for  the  benefit  of  all,  and  a  special 
master  is  appointed  with  instructions  to  report  the  names  of  the 
lienholders  and  the  amount  due  each,  those  who  appear  before  the 
master  and  prove  their  claims  are  as  much  bound  by  a  judgment  or 
order  affecting  the  subject-matter  of  the  suit  as  if  they  had  formally 
been  made  parties.^  But  in  order  that  this  may  result,  it  appears 
to  be  necessary  that  such  interested  persons  should  accept  the  repre* 
sentation  and  connect  themselves  with  the  litigation,  either  by  com- 
ing into  the  suit  or  by  seeking  to  share  in  the  fruits  of  the  judgment. 
It  is  in  their  option  to  make  it  available  to  themselves,  but  it  is  not 
available  against  them  unless  they  so  act  with  reference  to  it.'** 
Where  there  is  a  fund  in  court  to  be  distributed  among  different 
claimants,  a  decree  of  distribution  will  not  preclude  a  claimant  not 
embraced  in  its  provisions,  but  having  rights  similar  to  those  of 
other  claimants  who  are  thus  embraced,  from  asserting  by  bill  or 
petition  his  right  to  share  in  the  fund.^ 

S  646.    Unknown  Owners. 

A  person  designated  in  the  proceedings  as  an  **  unknown  owner"^ 
will  also  be  concluded  by  the  judgment  in  a  proper  case.  Thus, 
where  a  statute  authorizes  proceedings  in  partition  to  be  taken  against 
"unknown  owners'*  as  well  as  those  specifically  made  parties,  and 
provides  that  the  judgment  rendered  shall  be  binding  and  conclusive 

**Carp6iiierv.  Canal  Co.,85  0hioSt.  109;  Brower  v.  Bowers,  1  Abb.   App. 

807;    Hurlbut  v.   Bntenop,  97  Oal.  60;  Dec.  214. 

Kerr  v.  Blodgett,  48  N.  T.  66.  ^ Ex parteBowtLtd.  9  WsM  175;  WiU- 

i»  O'Brien  v.  Browning,  49  How.  Ft.  lams  v.  Gibber  17  flow.  289. 
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(1)  on  all  parties  named  therein »  (2)  on  all  persons  interested  in  the 
premises  who  may  be  unknown^  to  whom  notice  shall  have  been  given 
by  personal  service  or  by  publication  as  therein  directed,  and  (3)  on 
all  persons  claiming  from  such  parties  or  any  of  them;  it  is  held 
that  upon  a  complaint  for  partition  against  certain  named  parties 
and  others  as  "unknown  owners,"  and  publication  of  notice  as 
directed  by  the  statute,  a  person  in  possession,  claiming  to  hold  a 
part  of  the  land  in  severalty,  and  by  a  title  paramount  to  that  of  the 
parties  actually  named  in  the  proceedings,  and  who  was  not  named 
as  a  party  and  had  no  actual  notice  of  the  commencement  or  pend- 
ency of  the  proceedings,  is  concluded  by  the  judgment  as  an  ''unknown 
owner,"*  in  the  absence  of  evidence  that  there  was  any  fraud  or  col- 
lusion in  the  institution  of  the  action  or  procuring  the  judgment,  and 
his  title  is  bound  thereby.'^ 

§  647.    Evidence  to  Identify  Parties. 

When  a  former  judgment  is  received  in  evidence,  the  identity  of 
the  names  in  the  judgment  with  those  in  the  pending  action  is  prima 
facie  sufficient  to  establish  the  identity  of  the  persons.  If,  however, 
there  appears  to  be  a  discrepancy,  parol  testimony  is  admissible  to 
show  the  identity  of  the  parties  named  in  the  record  with  those  named 
in  the  pending  action.'^  Where,  in  ejectment,  the  record  of  a  for- 
mer action  by  the  same  plaintiff,  involving  the  title  to  the  same 
land,  is  read  in  evidence,  it  is  for  the  court  to  determine  whether  the 
complaint  therein  charged  one  named  as  defendant  in  that  action 
with  having  an  interest  in  the  land,  and  whether  the  judgment  was 
conclusive  upon  such  defendant,  and  this  being  affirmatively  decided, 
it  is  for  the  jury  to  determine,  upon  other  evidence  appropriate  to 
that  point,  whether  the  present  defendant  is  the  same  person  who 
was  named  and  served  as  defendant  in  that  suitJ^  Parol  evidence 
is  also  admissible  to  show  that  a  third  person,  though  not  appearing 
on  the  record  as  a  party  to  the  former  action,  was  in  fact  the  real 

"•Ktsh  V.  Church,  10  Wis.  808.  78  ^  Garwood  v.  Garwood,  20  Cal.  514; 
Am.  Dee;  078;  Cook  ▼.  Allen,  8  Mast.  Greely  v.  Smith,  8  Wood.  &  Minn.  286. 
4SL  ^  Warner  v.  Mullane,  28  Wis.  450. 
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party  in  interest,  had  the  sole  management  of  the  case,  put  his  title 
in  issue,  and  is  therefore  bound  by  the  judgment.^ 

S  648.    Estoppel  must  be  MutuaL 

In  the  application  of  the  role  of  res  judicata,  it  is  essential  that 
its  operation  be  mutual.  Therefore  a  party  will  not  be  concluded, 
against  his  contention,  by  a  former  judgment,  unless  he  could  have 
used  it  as  a  protection,  or  as  the  foundation  of  a  claim,  had  the 
judgment  been  the  other  way;  and  conversely,  no  person  can  claim 
the  benefit  of  a  judgment,  as  an  estoppel  upon  his  adversary,  unless 
he  would  have  been  prejudiced  by  a  contrary  decision  of  the  case.^ 
Thus,  where  the  plaintiff  is  not  a  party  to  the  record  offered  in  evi- 
dence, not  being  concluded  by  it  himself,  he  cannot  rely  upon  it  as  a 
technical  estoppel  upon  a  garnishee.^  In  a  case  in  New  Tork,  it 
appeared  that,  after  an  assessment  had  been  laid  by  the  authorities 
of  a  city  for  the  expense  of  grading  a  street,  certain  persons  who 
were  assessed  brought  suit  against  the  city  to  vacate  the  assessment. 


iMTarleton  v.  JohnBon,  26  Ala.  800, 
CO  Am.  Dec  616. 

^  Wenman  v.  McEenzie,  6  EL  &  Bl. 
447;  Densmore  v.  Tomer,  14  Nebr.  893. 
16  N.  W.  Rep.  734;  Gwynn  v.  Hamil- 
ton, 29  Ala.  283;  Wood  v.  Davis,  7 
Oranch,  271;  Simpson  v.  Jones,  2  Sneed, 
86;  Phillips  v.  Thompson,  3  Stewart  & 
P.  869;  Redmond  ▼.  Ck>ffln,  2  Dev.  £q. 
448;  Bradley  v.  Johnson,  49  Qa.  412; 
BeU  V.  Wilson  (Ark.),  12  S.  W.  Rep. 
828;  Nowack  v.  Knight  (Minn.),  46  N. 
W.  Rep.  848.  In  Valentine  ▼.  Maho- 
ney,  37  Cal.  389,  it  was  said:  ''Judg- 
ments bind  parties  and  privies,  but  do 
not  extend  to  strangers  in  person  and 
estate.  This  is  the  general  rule,  but 
neither  the  benefits  of  Judgments,  on 
the  one  side,  nor  their  obligation,  on 
the  other,  are  limited  exclusively  to 
parties  and  their  privies.  A  purchaser 
pendente  UU  with  notice  of  the  action 
is  bound  by  the  judgment— that  is,  the 
property  purchased    it  bound— when 
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the  Judgment  is  against  his  vendor, 
and  he  has  the  benefits  of  the  Judg- 
ment, when  in  his  vendor's  favor.  Judg- 
ments against  corporations  in  certain 
cases  are  conclusive  upon  the  members 
of  the  corporation.  Sureties  upon  cer- 
tain classes  of  bonds  or  undertakings 
are  bound  by  Judgments  against  their 
principals.  Judgments  of  ouster  against 
intruders  into  public  offices.  Judgments 
in  rem,  judgments  declaring  the  per- 
sonal status  of  parties,  are  conclusive 
upon  all  the  world.  The  rule  of  evi- 
dence in  respect  to  these  matters  is  re- 
ciprocal, and  where  the  Judgment 
would  be  admissible  in  evidence  against 
a  party,  when  it  was  against  the  right 
under  or  through  which  he  claims,  it 
would  also  be  admissible  in  his  favor 
when  the  Judgment  was  the  other 
way. " 

^  Oroshon  v.  Thomas,  20  Md.  284; 
Harris  v.  Plant,  81  Ala.  689. 
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and  recovered  a  jadgment  declaring  the  asseBBment  null  and  void. 
Afterwards,  the  present  plaintiff,  not  a  party  to  that  Bait,  brought 
his  action  to  vacate  the  asBessment  as  to  his  property,  alleging  the 
same  gronnde  against  its  validity  as  had  been  Bneoessfally  urged  in 
the  prior  controversy.  But  it  was  held  that  he  was  not  entitled  to 
the  benefit  of  that  judgment  as  rea  judicata^  the  decision  proceeding 
npon  the  basis  of  the  rule  above  stated."^  There  are  a  few  cases,  how- 
ever, in  w.iich  this  just  and  reasonable  doctrine  seems  to  have  been 
disregarded.  Thus  in  a  Louisiana  decision,  it  was  held  (according 
to  the  ByllabuB  of  the  case)  that  where  the  plaintiff  in  a  suit  form- 
ally avers  that  the  defendant  had  collected  certain  warrants,  the 
property  of  the  plaintiff,  and  prays  the  defendant's  condemnation  for 
the  amount  of  the  warrants,  he  thereby  estops  himself  from  subse- 
quently suing  another  person  as  the  collector  of  the  warrants.^ 

S  649.    What  Constitutes  Privity. 

It  is  well  settled  that  a  judgment  is  conclusive,  not  only  upon  those 
who  were  actual  parties  to  the  litigation,  but  also  upon  all  persons 
who  are  in  privity  with  them.^  This  is  not  only  a  doctrine  of  our 
own  law  but  also  a  principle  of  general  jurisprudence,  as  appears 
from  the  rule  of  the  Boman  law  that  "the  plea  of  res  judicata  is  avail- 
able against  him  who  has  succeeded  to  the  rights  of  ownership  of  the 
person  who  suffered  the  judgment.*'  ^  It  is  therefore  important  to 
ascertain  what  constitutes  privity  within  the  meaning  of  the  decisions 
on  this  subject.     Now  privity  is  defined  to  be  a  "mutual  or  succes- 


*>  Moore  v.  Albany,  OB  N.  Y.  896. 

*>  Board  of  School  Directors  v.  Her- 
nandez, 81  La.  Ann.  154  This  decis- 
ion seems  to  be  clearly  wrong,  as  the 
estoppel  certainly  would  not  be  mot- 
nal.  The  case  does  not  explain  itself. 
Bigelow  says  (Estoppel,  8d.  edn.  p.  69) 
that  it  is  "difficult  to  understand*  and 
"seems  to  be  at  Tariance  with  the  fun- 
damental principle. "  Herman  (Estop- 
pel, p.  944),  puts  it  on  the  ground  of  an 
estoppel  by  pleading. 

MBeebe  v.  Elliott,  4  Barb.  457;  Lud- 


ington's  Petition,  5  Abb.  New  Cas. 
807;  Bush  v.  Enoz,  SThomp.  &  C.  180; 
Towers  v.  Tuscarora  Academy,  8  Pa. 
Bt  297;  Webster  v.  Mann,  66  Tex.  119, 
42  Am.  Rep.  688;  So  ward  v.  Coppage 
(Ky.).  9  S.  W.  Rep.  889;  Cole  v.  Favo- 
rite, 69  111.  457;  Sobey  v.  Beiler,  28 
Iowa,  828;  Adams  County  v.  Graces, 
(Iowa),  86  N.  W.  Rep.  889;  Stontimore 
V.  Clark,  70  Mo.  471;  Finney  v.  Boyd, 
26  Wis.  866;  Cunningham  v.  Harris,  6 
Cal.  81. 


»«  Dig.  44,2,  2a 
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flive  relationship  to  the  same  rights  of  property."  **  And  t 
mon  law  writers  classify  privies  as  privies  in  law,  in  bloo 
estate,  sometimes  adding,  as  a  fourth  class,  privies  in  represe 
But  for  the  purposes  of  a  discussion  of  the  doctrine  of  res  j\ 
this  classification  is  of  no  practical  importance.  For  we  ha^ 
only  with  privies  in  estate.  And  if  a  person  is  bound  by 
menty  as  a  privy  to  one  of  the  parties,  it  is  because  he  has  sui 
to  some  right,  title,  or  interest  of  that  party  in  the  subject-m 
the  litigation,  and  not  because  there  is  privity  of  blood,  law,  ci 
sentation  between  them,  although  privity  of  the  latter  sort  m 
^zist.  And  in  order  to  create  this  relationship,  two  requisite 
•exist.  In  the  first  place,  the  person  who  is  to  be  thus  con 
with  the  judgment  must  be  one  who  claims  an  interest  in  the  t 
affected  through  or  under  one  of  the  parties.^  For  example^ 
action  for  the  conversion  of  a  chattel,  alleged  to  have  been 
from  the  plaintiff  and  to  have  afterwards  come  into  the  possest 
the  defendant,  and  which  the  defendant  upon  demand  has  refu 
deliver  to  the  plaintiff,  a  judgment  in  favor  of  the  defendan 
previous  action  brought  by  him  to  recover  possession  of  the  pro 
against  a  police  ofiScer  by  whom  it  had  been  taken  under  a  s( 
warrant,  as  the  plaintiff's  property  stolen  from  him,  of  which  ; 
ous  action  the  plaintiff  had  knowledge,  but  to  which  he  was 
party,  does  not  constitute  a  defense,  there  being  no  privity  bei 
the  plaintiff  and  the  officer. '^  This  part  of  the  rule  has  been  c 
«ntly  stated  in  the  following  terms :  Wherever  equity  would  s 
gate  a  second  plaintiff  to  all  the  rights  of  the  first,  the  judgmc 
conclusive  of  every  fact  necessarily  adjudicated  against  him 
primarily  ought  to  satisfy  it.*^  In  the  second  place,  privies,  in 
sense  that  they  are  bound  by  the  judgment,  are  those  who  acqi 
an  interest  in  the  subject-matter  after  the  rendition  of  the  jadgm 
if  their  title  or  interest  attached  before  that  fact,  they  are  not  be 
unless  made  parties.^    Thus  a  tenant  of  the  defendant  in  ejectn 

w  BouTier*8  Law  Diet ;  8  Greenleaf  ^  Lloyd  ▼.  Barr,  11  Pa.  8t  41. 

on  Et.  §  189.  **  Doe  d.  Foster  v.  Derby,  1  A 

m  Calderwood  V.  Brooks,  98  CaL  151;  El.  768:  Wilson  v.  DstoI,  6  Bosw. 

Thompson  v.  Clark,  4  Hun.  164.  Hunt  v.  Haven,  52  N.  K  168L 

^  Scott  V.  Drennen,  9  Daly,  896. 
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irho  aeqaiied  his  lease  before  the  oommencement  of  the  suit^  is  not 
estopped  as  to  his  term  by  a  judgment  in  the  action  obtained  against 
his  lessor."*  , 

Taking  the  rule  to  be,  therefore,  that  every  person  is  a  privy  to  a 
judgment  whose  saccession  to  the  rights  of  property  thereby  affected, 
eoming  through  one  or  other  of  the  parties,  occurred  subsequent  to 
the  oommencement  of  the  suit,  we  may  proceed  to  illustrate  it  by  some 
of  its  more  familiar  applications.  For  instance,  a  judgment  ren- 
dered against  the  grantor  in  a  conveyance  of  realty,  as  defendant  in 
an  action  involving  the  title  thereto,  will  be  conclusive  upon  his 
grantee  taking  after  the  suit.*"  So,  questions  determined  by  a  court 
of  competent  jurisdiction  in  a  suit  against  the  assignor  of  a  lease, 
for  rent  accruing  subsequent  to  the  assignment,  cannot  be  reconsid- 
ered in  a  suit  by  the  assignor  against  the  assignee  for  the  repayment 
of  snch  reni*'*  Where,  in  an  action  of  trover,  the  defendant  justi* 
fies  the  taking  by  the  command  of  a  third  person,  and  under  the 
title  of  the  latter,  he  is  to  be  regarded  as  a  privy  of  such  third  per- 
son, and  the  record  of  a  former  recovery  by  the  plaintiff  against 
such  third  person,  for  the  taking  of  the  property,  is  admissible  in 
evidence  against  the  defendant,  and  is  conclusive  as  to  the  plaintiff's 
title  and  right  of  possession.*^  Again,  where  an  ejectment  suit  to 
try  the  title  to  land  was  determined  in  favor  of  the  plaintiff,  and 
After  its  decision  the  defendant  conveyed  the  property,  and  his 
grantee  afterwards  obtained  the  possession  of  the  land,  in  an  action 
of  ejectment  against  the  latter's  grantee,  it  was  held  that  he  was 
estopped  from  denying  the  plaintiff's  title  because  of  the  former  suit 
against  the  grantor.*^^  Hence  we  see  that  the  rule  of  conclusiveness 
upon  privies  applies  equaUy  where  the  person  to  be  bound  is  two  or 
more  steps  removed  from  the  record-party  who  constituted  his  source 
of  title,  provided  no  new  title  has  accrued  in  his  bands.     Tenants 

s^Satterlee  v.  Bliss.  86  CaL  489.  <>*  Ruppel  v.  Patterson,  1  Fed.  Rep. 

■1  Eakin  v.  McCraith,  2  Wash.  Ter.  290. 
118,  8  Pac  Rep.  888;  Central  Nat  Bank        >»  Calkins  v.  Allerton,  8  Barb.  171. 
V.  Hazard,  80  Fed.  Rep.  484;  Cushing  v.        s^^  Whitford  v.  Crooks,  64  Mich.  261, 

Edwards^  68  Iowa»  14(^  86  N.  W.  Rep.  SON.  W.  Rep.  46w 

eia 
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who  enter  under  other  tenants,  on  whom  notice  in  ejeotmei 
been  served,  will  be  conoladed  by  the  judgment.^ 

§  660.     Purchaser  Pendente  liite. 

It  is  a  general  rule  that  a  purchaser  of  property  (except  m 
ble  paper  before  maturity),  who  buys  pending  a  litigation  conceri 
comes  into  privity  with  his  vendor,  so  as  to  be  bound  by  the  jnd 
in  that  suit  the  same  as  if  made  a  party  of  record.''*  "We  appi 
it  is  well  settled  that  he  who  purchases  property  pending  a  e 
which  the  title  to  it  is  involved,  takes  it  subject  to  the  judgm 
decree  that  may  be  passed  in  such  suit  against  the  person  from 
he  purchases.  That  he  purchased  bona  fide  and  paid  a  full  o 
eration  for  it,  will  not  avail  against  such  judgment  or  decree, 
will  he  be  permitted  to  prove  that  he  had  no  notice  of  the  suit, 
law  infers  that  all  persons  have  notice  of  the  proceedings  of  coi 
record."  ''^  "The  law  is  that  he  who  intermeddles  with  propc 
litigation  does  it  at  his  peril,  and  is  as  conclusively  bound  I 
results  of  the  litigation,  whatever  they  may  be,  as  if  he  had  b 
party  to  it  from  the  outset.**^  It  is  on  this  principle  that  th( 
chaser  of  mortgaged  premises,  taking  title  after  the  institutioi 
foreclosure  suit,  is  bound  by  the  judgment  of  foreclosure  rei 
against  the  mortgagor,  although  such  purchaser  is  not  made  a 
to  the  suit.*'*  Bo  one  who  becomes  the  purchaser  and  assigne 
mortgage,  pending  a  suit  to  set  the  same  aside  as  void  for  i 


<u  Smith's  Lessee  y.  Trabue's  Hein,  1 
McLean,  87. 

SI*  Murray  ▼.  Ballon,  1  Johns.  Ch.  696; 
Craig  Y.  Ward,  1  Abb.  App.  Dec.  454; 
Wickliffe  y.  Baacom,  7  B.  Mon.  681; 
Diamond  y.  Lawrence  Co.,  87  Pa.  St. 
858, 78  Am.  Dec.  439;  Hersey  y.  Turbett, 
37  Pa.  St.  418:  American  Bank  y.  An- 
drews, 12  Heisk.  806;  Haynes  y.  Calder- 
wood,  28  Cal.  409;  Gregory  y.  Haynes, 
18  Cal.  591;  Sawyer  y.  McAdie  (Mich.), 
88  N.  W.  Rep.  292;  Snowman  y.  Har* 
ford,  62  Me.  484;  Jackson  y.  Stone,  18 
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Johns.  447;  Moon's  Admr.  y.  Cr^ 
72  Ala.  79. 

^^^Brightman  y.  Brightman,  ) 
112. 

"•Tllton  Y.  Cofleld,  98  U.  S.  1 
loe  Y.  HarYey,  11  Md.  524;  Salisl 
Morss,  7  Lantf.  859;  1  Story,  £q. 
406. 

^^Enowles  y.  Lawton,  18  G 
Williams  y.  Terrell.  54  Ga.  468;  i 
Y.  Danforth,  45  Qa.  488;  Ban 
Brady,  87  Ga.  666;  Stokes  y.  Ma 
59  Ga.  78;  Malone  y.  Foote.  64  Al 
Daniels  y.  Henderson,  49  Cal.  24) 


Gh.  18]  IBTOPPEL  BY   JUDGMENT.  §  550 

thereby  eomes  into  the  same  position  as  if  be  were  a  oo-defendanl 
of  reeord;  and  henoe,  in  Bobsequent  proceedings  between  such  pnr« 
ehaser  and  any  of  the  actaal  defendants,  the  judgment  in  that  suit 
is  eonelnsive  as  to  the  same  question  of  fraud  again  arising.*"^  The 
plaintiflf  in  the  action  need  not  make  such  purchaser  a  party,  or  others 
wise  notiee  his  purchase.  If  the  latter  desires  to  defend  the  suit,  he 
must  make  himself  a  party  to  it  in  some  proper  manner,  as,  in  equity, 
by  supplemental  bill,  before  it  terminates.^  In  a  late  case  it  is  said 
that  the  purpose  of  the  rule  is  to  keep  the  subject-matter  of  the  liti^ 
gation  within  the  power  of  the  court  until  the  judgment  or  decree 
shall  be  entered,  since  otherwise,  by  successive  alienations  pending 
the  suit,  the  judgment  or  decree  could  be  rendered  abortive  and 
impossible  of  execution.  It  is  also  said  that  two  things  seem  to  be 
indispensable  to  give  effect  to  the  doctrine  of  lis  pendens :  (1)  That 
the  litigation  must  be  about  some  specific  thing  which  must  neces- 
sarily be  affected  by  the  termination  of  the  suit;  and  (2)  that  the 
particular  property  involved  in  the  suit  must  be  so  definite  in  the 
description  that  any  one  reading  it  can  learn  thereby  what  property 
is  intended  to  be  made  the  subject  of  litigation.^  It  is  generally 
held  that  the  commencement  of  a  suit  by  service  of  a  summons,  or 
by  subpoena  in  equity,  is  not  in  itself  sufiScient  to  create  a  lis  pendens 
as  against  a  subsequent  purchaser;  but  in  order  to  produce  that  effect,, 
there  must  also  be  a  complaint  or  bill  on  file  at  the  time  of  his  purchase 
in  which  the  claim  upon  the  property  is  set  forth  .^  In  many  of  the 
states  (as  also  in  England)  the  common  law  on  this  subject  has  bee» 
changed  by  statutes,  which  provide  for  the  filing  of  a  "notice  of  lis  pen* 
deiu,"  in  actions  concerning  real  property,  without  which  a  purchaser 
who  takes  title  during  the  suit  is  not  bound  by  the  judgment.  But  it  is 
to  be  observed  that  the  only  office  of  a  notice  of  Us  pendens  is  to  give 
constraetive  notiee  to,  and  to  bind  by  the  subsequent  proceedings,  those 
who  may  deal  with  the  defendant  in  respect  to  the  property  involved 
in  the  action  during  its  pendency  and  before  final  judgment.    And 

**  Craig  V.  Ward,  86  Barb.  877.  **HouBtoii  v.  Timmerman  (Oreg.),  81 

>B  Greenwich   Bank    v.  Loomis,    8     Pac.  Rep.  1087. 
Bttidl  Ch.  70.  »Leitcli  v.  Wells.  48  N.  Y.  585;  Mur- 

ray V.  BaUou,  1  Johns.  Ch.  666. 
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declaration,  judgment,  and  writ  embrace  the  whole  of  the  pren 
and  treat  the  defendant  as  sole  occupant.*"  And  conversely,  a  j 
ment  in  favor  of  a  co-tenant  for  all  the  land  claimed  by  the  Be\ 
tenants  m  common  does  not  estop  the  defendant,  in  a  fature  ac 
against  him  by  the  one  not  a  party  before,  from  contesting  the  lat 
title.  Such  a  judgment  may  indeed  inure  to  the  benefit  of  al] 
tenants  in  common,  so  far  as  the  right  to  possession  is  conoer 
when  the  declaration  discloses  their  several  interests;  bat  in  i 
subsequent  action,  it  can  have  no  effect,  except  in  so  far  as  the  ac 
tion  of  title  in  the  former  suit  by  the  co-tenant  may  have  interru; 
the  running  of  the  statute  of  limitations.^ 

§  664.    Bemaindermen. 

According  to  the  commonly  accepted  doctrine,  "if  several  est 
in  remainder  be  limited  in  a  deed,  and  one  of  the  remaindermen  ob 
a  verdict  for  him,  on  an  action  brought  against  him  for  the  si 
land,  that  verdict  may  be  given  in  evidence  for  the  subsequent  rem; 
derman,  in  an  action  brought  against  him  for  the  same  land,  tho 
he  does  not  claim  any  estate  under  the  first  remainderman,  beca 
they  all  claim  under  the  same  deed."  *"  The  reason  for  the  gen< 
rule  holding  aU  the  remaindermen  in  privity,  and  mutually  bourn 
a  judgment  against  one  of  their  number,  is  not  far  to  seek.  Fc 
the  rule  were  not  so,  the  deed  or  wiU  of  a  grantor  or  testator  mi 
so  limit  the  title  passed  as  to  leave  the  holder  of  an  outstanding  i 
paramount  title  without  remedy,  because  of  his  not  being  able,  u 
after  the  happening  of  some  remote  event,  to  ascertain  the  pers 
against  whom  to  institute  his  action.*"  Accordingly  ''it  is  well  i 
tied  that  it  is  not  necessary  that  remaindermen  after  the  first  esf 
of  inheritance  should  be  made  parties;  and  where  real  estate  u 
controversy  which  is  subject  to  an  entail,  it  is  sufficient  to  make 

»  Stokes  V.  Morrow,  54  Ga.  697.  Doe  y. Tyler,  6  Bing.  890;  Mead  v.  Mi 

SM  Walker  v.  Read.  69  Tex.  187;  Read  ell,  17  N.  Y.  210.  72  Am.  Dec.  456;  C 

V.  Allen;  66  Tex.  182;  VrUliamB  y.  Sutr  bel  ▼.  Iffla,  111  N.  Y.  170, 18  N.  £.  I 

ton,  48  Cal.  66.  649;  Johnson  t?  Jacob,  11  Bush,  < 

wpyke  y.  Crouch,  1  Ld.  Raym.  780;  Bee  also  Boiler's  N.  P.  283. 

Rush  worth  v.  Penibrok6»  Hard.  472;  ^  Johnson  y.  Jacob,  11  Bash,  668 
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first  tenant  in  tail  in  esse  in  whom  an  estate  of  inheritance  is  vested 
a  party,  with  those  claiming  prior  interests,  without  making  those 
parties  who  may  claim  in  remainder  or  reversion  after  such  estate  of 
inheritance.  And  a  decree  against  such  tenant  in  tail  will  bind  those 
in  reversion  or  remainder,  although,  by  the  failure  of  all  the  previous 
estates,  the  estates  in  remainder  or  reversion  might  afterwards  become 
vacated.'*"'  Bnt  there  is  no  privity  in  estate  between  a  tenant  in 
dower  and  the  reversioner;  and  the  latter  cannot  be  affected  by  a 
verdict  for  or  against  the  tenant  for  life  unless  he  come  in  upon  aid 
prayer."*  Bo  also  a  tenant  by  the  curtesy  is  not  such  a  representa- 
tive of  the  tenant  in  fee,  or  in  such  privity  of  estate  with  him,  that  a 
judgment  or  decree  affecting  the  title  of  the  former  will  conclusively 
bind  the  estate  of  the  latter."* 

§  666.    Parties  to  Negotiable  Paper. 

There  is  in  general  no  such  privity  between  the  makers,  indorsers, 
acceptor,  and  holder  of  a  bill  or  note  that  a  judgment  in  one  action 
upon  the  instrument  will  bar  another,  or  furnish  an  estoppel  against 
a  particular  allegation  or  defense  in  the  subsequent  suit."*  It  is 
familiar  law  that  the  holder  of  such  paper  may  pursue  his  remedies 
by  successive  actions  against  any  or  all  of  the  persons  severally  liable 
to  make  payment,  until  he  obtains  satisfaction.  But,  on  the  other 
hand,  he  must  in  each  instance  prove  his  case  and  not  rely  on  a 
previous  judgment.  That  is,  a  judgment  in  a  suit  on  a  note,  against 
one  party,  cannot  be  read  by  the  plaintiff  as  evidence  in  another 
action  on  the  same  note  against  another  defendant  who  was  not  a 
party  to  the  first  suit."^  But  a  judgment  on  a  bill  lost  after  its 
maturity  is  a  complete  bar  to  another  action  brought  by  any  person 


•  iv  Baylor  ▼.  Dejaniette,  18  Qratt  158, 
366^  citing  Reynoldson  ▼.  Perking, 
JLmbL  064;  Lloyd  ▼.  Jones,  9  Yes.  87, 06; 
Cockbnrn  ▼.  Thompson,  16  Yea  821: 
Hopkins  ▼.  Hopkins.  1  Atk.  581;  Gif- 
fird  ▼.  Han,  1  Sell,  ft  Lef.  886;  Finch 
▼.  Finch,  1  Yea  Jr.  034;  Cholmondeley 
▼.  CUnton,  2  Jac.  ft  Walk.  188. 
"* Adams  t.  Butts,  9  Conn.  79. 


»HabbeU  t.  HubbeU.  22  Ohio  St 

2oa 

SM  Morris  ▼.  Lncas.  8  Blackf.  9;  Levi 
▼.  McCraney,  1  Morris,  91;  Jordan  ▼• 
Ford,  7  Ark.  416;  Fenn  y.  Dugdale,  81 
Mo.  080;  Barker  y.  Cassidy,  16  Barb. 
177;  Wells  y.  Coyle,  20  La.  Ann.  896; 
Bigelow  on  Est.  69. 

^  Crabb  y.  Larkin,  9  Bush,  104. 
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receiving  the  same  after  maturity;  because  a  holder  receiving  it  after 
that  time  would  take  it  subject  to  the  defense  of  payment  to  the  for* 
mer  holder.*^  And  it  is  also  held  that  a  judgment  for  the  defend* 
ant,  on  a  plea  of  want  of  consideration,  in  an  action  by  the  indorsee 
of  a  promissory  note  against  the  maker,  is  a  bar  to  a  subsequent 
action,  in  another  state,  by  the  payee  against  the  maker.*^ 

§  666.    Husband  and  Wife. 

There  is  no  privity,  in  the  sense  in  which  we  now  use  the  term,, 
between  a  man  and  his  wife.  In  a  case  in  New  Tork,  it  appeared 
that  the  plaintiff  brought  the  action  to  recover  his  damages  resulting 
from  the  loss  of  his  wife's  services,  occasioned  by  an  injury  sustained 
by  her  by  reason  of  the  negligence  of  the  defendant,  a  municipal  cor* 
poration.  Upon  the  trial,  the  judgment-roll  in  a  former  action, 
brought  by  the  wife  against  the  defendant,  in  which  she  recovered 
damages  for  the  same  injury,  was,  against  the  defendant's  objection, 
received  in  evidence  as  conclusively  establishing  that  the  wife  had 
been  injured  through  the  defendant's  negligence.  It  was  held  that,  as 
the  husband  was  not  a  privy  in  blood,  representation,  estate,  or  law  to 
his  wife,  the  court  erred  in  so  admitting  the  judgment  in  evidence, 
and  a  new  trial  was  granted.*^  A  judgment  rendered  against  the 
husband  for  property  claimed  as  the  separate  property  of  the  wife, 
in  a  proceeding  against  the  husband  to  which  the  wife  was  not  made 
an  actual  party,  is  not  binding  on  the  wife.^  On  similar  princi- 
ples, in  a  statutory  action  by  surviving  children  against  a  railroad 
company  for  the  death  of  their  mother  caused  by  the  alleged  neg- 
ligence of  the  defendant,  the  plaintiffs  are  not  concluded  by  a  judg- 
ment  rendered  in  a  suit  brought  by  their  father,  for  himself  only,  upon 
the  same  cause  of  action,  to  which  they  were  not  parties.*^ 

*ttElliott  ▼.  Woodward,  18  Ind.  188.  pare  Balloa  v.  Ballon,  110  K.  Y.  8H  18 

MS  Leslie  ▼.  Bonte  (HI.).  20  K.  E.  Rep.  N.  E.  lia 

684  M6  Read  v.  Allen,  66  Tex.  188. 

•MNeesonv.  Troy,29Hnn,  178;  Groth  ><«  Galveston.  H.  &  8.  A.  K.  Co.  v. 

V.  VTashbum,  89  Hun,  824.    But  com-  Kutac  (Tex.),  11  a  W.  Rep.  127. 
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S  667.    Guardian  and  Ward. 

A  ward  is  not  eoneluded  or  estopped  by  a  jadgment  against  the 
gaardian,  in  an  action  broaght  upon  the  promise  of  the  latter  to  pay 
for  the  education  and  maintenance  of  the  ward;  because,  as  such 
judgment  binds  only  the  guardian,  and  not  the  ward's  estate,  the 
latter  could  not  control  the  management  of  the  suit  nor  appeal  from 
the  judgment**'  But  in  Louisiana  it  is  held  that  a  judgment  regu- 
larly rendered  between  the  new  tutor  and  the  former  tutor  of  a  minor, 
will  sustain  the  plea  of  rei  judicata  in  an  action  brought  by  the 

i 

minor^  arrived  at  his  majority,  against  his  former  tutor.*^ 

§  668.    Decedent  and  Heirs. 

An  heir  is  in  privity  with  his  ancestor,  and  a  devisee  with  his  tes- 
tator,  so  that  either  is  concluded  by  an  adjudication  which  was  an 
estoppel  upon  his  source  of  title.^  Thus  a  judgment  against  a  party 
in  a  suit  brought  by  him  as  owner,  for  the  recovery  of  certain  land, 
may  be  pleaded  as  re$  judicata  in  a  subsequent  petitory  action  for 
the  same  land  brought  by  bis  heirs.*®  Of  course  in  such  a  case  as 
this  the  conditions  of  privity  are  fully  met.  For  the  heir  or  devisee 
both  claims  under  the  former  owner  and  qfter  the  judgment  consti- 
toting  the  estoppel. 

S  669.    Decedent  and  Bepresentattvea. 

An  administrator,  so  it  is  held,  is  in  privity  with  his  intestate  so 
far  as  concerns  the  personalty .'**  But  an  executor  is  in  privity  with 
the  testator  only  so  far  as,  by  the  terms  of  the  will,  he  succeeds 
to  the  position  of  the  decedent."*  Where,  pending  an  action,  one  of 
the  defendants  dies,  and  on  the  plaintiff's  motion  his  executor  is  sub« 

*«  Morris  y.  GarrisoD,  27  Pa.  Bt  220.  ai  Steele  ▼.  Llueberger,  59  Pa.  St  8ia 

••Porcbe  ▼.  Ledoox,  12  La.  AniL800L        "'Manigaalt  v.  Deas.  1  Bail.  £q.  288; 
••Boykin  ▼.  Cook,  61  Ala.  472.  Ladd  v.  Dorkin,  M  CaL  82S. 

■*  Sharkey  v.  Bankston,  80  La.  Ann. 
88L 
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fltituted,  and  no  notice  is  served  on  the  executor,  and  he  do 
appear  nor  adopt  the  answer  of  his  testator  as  his  own,  and  t 
tator  is  named  in  the  jadgment,  the  rights  of  the  execator  a 
affected  by  the  trial  and  judgment,  and  the  judgment  is  a  nul 
far  as  he  is  concerned."" 


§  660.    Administrator  and  Heir  or  Devisee. 

At  common  law,  there  is  no  privity  between  the  execut 
administrator  of  an  estate  and  the  heirs  and  devisees,  and  < 
quentiy  a  judgment  against  the  former  is  not  evidence  again 
latter  in  a  matter  affecting  the  realty.***  ''A  judgment  again 
administrator,"  says  the  supreme  court  of  Pennsylvania,  "'is  cc 
aive  as  to  the  personal  estate,  but  only  prima  facie  as  to  the  r 
Heirs  and  devisees  have  a  right  to  a  day  in  court  before  their 
ests  can  be  affected  by  a  judgment  against  the  administratoi 
they  may  question  and  disprove  any  and  every  item  included 
isonstitnting  the  judgment  against  the  administrator,  if  they  cai 
that,  in  fact,  the  only  importance  of  the  judgment  against  the  ac 
istrator,  so  far  as  the  realty  is  concerned,  is  that  it  is  prima 
evidence  of  a  debt  due  by  the  estate,  and  the  foundation  for  a 
Deeding  to  try  whether  or  not  the  realty  is  chargeable  with  it."  ^ 
most  important  application  of  this  rule  is  in  the  case  where  a  < 
allowed  by  the  probate  court,  or  a  judgment  recovered  agains 
administrator,  in  another  court,*i8  sought  to  be  charged  upoi 
land.  Thus,  when  the  administrator  applies  for  leave  to  sell 
estate  for  the  purpose  of  paying  a  judgment  against  him,  renc 
at  the  suit  of  a  creditor  of  the  estate,  the  judgment  is  not  codcIi 
upon  the  heirs  at  law,  but  they  may  contest  the  application, 
judgment  will  be  presumptive  evidence  of  the  existence  of  a 


269;  MoBB  v.  McCallough,  5  Hill. 
Alston  V.  Munford,  1  Brock.  266; 
kin  ▼.  Cook,  61  Ala.  472;  Lehmi 
Bradley,  63  Ala.  81;  Teague  v.  Co 
67  Ala.  529;  Laidley  t.  Kline,  8  W 
218;  Chant  ▼.  Reynolds.  49  Cal.  21^ 
*•  Steele  v.  Lineberger,  69  Pa.  St 


'McCreery  v.  Everding.  44  Cal.  284. 
SM  Osgood  V.  Manhattan  Co.,  8  Cow. 
612,  16  Am.  Dec  804;  Steele  v.  Line- 
berger,  59  Pa.  St  818;  McCoy  v.  Nich- 
ols, 4  How.  (Miss.)  81;  Stewart  v.  Mont- 
gomery, 28  Pa.  St  410;  Garnett  v. 
Macon,  6  Call,  808;  Stone  v.  Wood,  16 
III   177;   Dorr  v.  Stockdale,  19  Iowa» 
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against  the  estate,  bat  the  heirs  may  disprove  that  fact,  may  impeach 
the  judgment  on  the  ground  that  it  was  recovered  by  the  fraud  or  col- 
lusion of  the  administrator,  may  set  up  defenses  which  he  omitted  to 
make,  or  may  show  that  there  is  no  deficiency  of  assets  to  pay  it."* 
It  is  the  same  when  the  interests  of  the  heirs  are  proceeded  against, 
not  by  an  application  of  the  administrator,  but  by  their  being  made 
defendants  to  a  creditors'  bill  to  subject  the  real  estate  to  the  pay- 
ment of  a  judgment  reoovered  against  the  personal  representative. 
They  are  not  concluded  by  the  judgment.  They  may  make  any 
defenses  against  the  alleged  debt  which  the  decedent  if  living  might 
have  made,  or  which  would  have  been  available  to  the  personal  rep- 
resentative in  the  action  at  law,  and  may  also  set  up  defenses  which 
the  latter  has,  by  his  own  acts  or  laches,  precluded  himself  from 
making."'  But  this  right  of  defending  does  not  extend  to  mere 
technical  objections  or  irregularities,  not  going  to  the  question  of 
the  liability  of  the  ancestor  for  the  debt,  sufficiency  of  assets,  or 
other  meritorious  defenses.""  However,  the  heir  is  not  estopped  to 
set  up  the  defense  of  the  statute  of  limitations."*  The  same  general 
principles  govern  other  cases  in  which  transactions  primarily  con- 
cerning the  administrator  are  liable  to  affect  the  interests  of  the 
heirs.     Thus  an  administration  account,  settled  in  a  cause  in  which 


"•Stone  T.  Wood,  16  m.  177;  Gaither 
▼.  Welch,  8  Gill  A  J.  259;  Nichols  v. 
Day,  82  K.  H.  188.  64  Am.  Dec.  86a 
The  rule  is  otherwise  in  Ohio.  It  Is 
there  held  that  where  an  action  is 
brought  against  an  administrator  on  a 
Uability  contracted  by  the  intestate,  re- 
•nlting,  though  contested  in  good  faith 
and  with  due  diligence,  in  a  Jndgment 
against  the  administrator,  such  Judg- 
ment, remaining  unreversed  and  ud sat- 
isfied, is  conclusiye  evidence  of  indebt- 
edness against  the  estate,  on  the  ad- 
ministrator's subsequent  application 
for  an  order  to  sell  the  realty.  Faran 
▼.  Bobinson,  17  Ohio  8t  242,  98  Am. 
Dec.  617.  And  in  South  Carolina  it  is 
said:  "It  has  been  uniformly  held  that 
the  lands  of  a  decedent  may  be  sold  un- 
der a  Judgment  recovered  against  the 


administrator,  even  though  the  heirs 
were  not  parties  to  the  proceeding  in 
which  the  Judgment  was  recovered." 
But  the  court  added  that  this  doctrine 
should  not  be  extended  further  than 
the  decided  cases  imperatively  demand. 
Wilson  V.  Kelly.  19  8.  Car.  16a 

»7  Bharpe  v.  Freeman.  45  N.  Y.  802; 
Wood  V.  Byington,  2  Barb.  Ch.  887; 
Darrington  v.  Borland,  8  Port  9;  Teague 
V.  Corbitt,  57  Ala.  529;  Lehman  v. 
Bradley,  62  Ala.  81;  Scott  v.  Ware,  64 
Ala.  174;  Brewls  v.  Lawson,  76  Va.  86; 
WatU  V.  Taylor.  80  Va.  627;  Dalnger- 
fleld  V.  Smith,  88  Va.  81,  1  a  £.  Rep. 
599;  Hobbs  v.  McMakin  (Ey.),  4  8.  W. 
Rep.  798. 

v^Buntyn  v.  Holmes,  9  Lea,  819. 

w  Starke  v.  Wilson,  65  Ala.  576. 
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the  heirs  are  not  parties,  is  not  competent  evidence  as  a^ 
them.^  Bo  also,  a  decree  of  insolvency  merely  ascertain 
between  the  personal  representatives  and  the  creditors,  the  atai 
the  estate ;  as  to  the  heirs  at  law  or  the  legatees,  it  is  ret  inter 
acta^  not  affecting  their  rights,  and  not  evidence  against  them  o 
fact  ascertained  by  it.*"  On  the  principle  of  the  mutuality  of  c 
pels,  the  converse  of  our  main  proposition  is  equally  true.  Tl 
to  say,  a  judgment  rendered  in  a  cause  to  which  the  heirs  only 
parties  is  not  binding  upon  the  administrator  of  the  estate. '"' 

The  rule  that  there  is  no  legal  privity  between  the  adminisi 
and  an  heir  or  devisee  is  the  rule  of  the  common  law,  and,  i 
have  seen,  it  prevails  in  a  majority  of  the  states*  But  in  at 
one  jurisdiction,  on  account  of  the  statutory  provisions  relati 
the  powers  and  duties  of  personal  representatives,  a  contrary 
trine  obtains.  In  California,  it  is  held  that  when  an  administ 
sues  in  ejectment  to  recover  the  land  of  his  intestate,  and  allege 
seisin  of  the  deceased,  and  issue  is  joined  on  this  point,  and  judg 
rendered,  the  judgment  binds  the  heirs  of  the  intestate  and  all 
sons  claiming  under  them,  and  is  conclusive  evidence  ag 
them.^  Without  going  so  far  as  this,  there  are  certain  gene 
recognized  instances  in  which  a  judgment  for  or  against  the  adn 
trator  will  be  at  least  admisaible  in  evidence  as  against  the  I: 
although  it  may  not  bind  them  imperatively.  Thus  a  judgi 
recovered  against  the  personal  representatives. of  a  decedent,  th 
not  conclusive,  is  prima  facie  evidence  of  the  amount  of  the  debt, 

fendant  or  his  privies  in  a  subsei 
action  brought  for  the  recovery  o 
same  premises  in  favor  of  the  adc 
trator,  or  the  heirs,  after  distrib 
made,  or  in  favor  of  any  persoi] 
had  subsequently  succeeded  to 
title,  or  to  the  right  to  assert 
court  All  these  consequences  i 
sarily  flow  from  the  statutory  rig 
the  administrator  to  sue  for  the  r 
ery  of  the  estate  of  the  deceased,  c 
wise  there  is  the  anomaly  of  an  a 
brought,  and  a  Judgment  ren( 
upon  the  issue  Joined,  by  which  , 
ment,  however,  nothing  Is  in  < 


w  Robertson  v.  Wright,  17  Gratt  584 

»i  Handle  v.  Carter,  62  Ala.  95. 

^Dorr  V.  Btockdale.  19  Iowa,  269. 
But  see  Hardaway  v.  Drummond,  87 
Ga.  221,  78  Am.  Dec.  780. 

<<* Cunningham  v.  Ashley,  45  CaL  486. 
In  reaching  this  conclusion,  the  court 
(per  Wallace,  C.  J.)  expressed  itself  as 
follows:  "If  the  Judgment  be  in  favor 
of  the  administrator,  it  amounts  to  an 
adjudication  that  the  title  of  the  de- 
ceased, represented  by  the  administra- 
tor, is  superior  to  that  upon  which  the 
defendant  relies;  and  such  a  Judgment 
would,  upon  that  point,  estop  the  de- 
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scire  faeia$  against  the  heirs  brought  for  the  purpose  of  charging  the 
realty.^  So  it  is  held  that  in  a  suit  for  specific  performance  of  a 
contract  for  the  sale  of  land  against  an  execator,  a  decree  rendered 
against  him  is  eonclasive  against  the  heirs,  in  the  absence  of  fraud.** 
In  an  English  case,  in  a  creditors'  suit  for  administration  of  the  real 
and  personal  estate  of  a  testator,  a  judgment  recovered  against  the 
executors  (who  were  also  trustees  of  the  realty)  was  held  to  be  prima 
facie  evidence  of  a  debt  as  against  the  persons  interested  in  the  real 
estate;  but  they  were  to  be  at  liberty  to  adduce  rebutting  evidence.^ 
It  is  finally  to  be  observed  that,  in  some  circumstances,  there  is 
privity  between  the  administrator  and  the  distributees  of  the  per- 
sonalty. Thus,  an  administrator  having  been  a  party  to  a  bill,  and 
consented  to  a  decree  thereunder,  by  which  his  accounts  were  set* 
tied  and  the  debts  marshalled  and  their  payment  arranged,  th& 
distribntees  of  the  estate  are  to  be  considered  as  represented  by  him,. 
and,  in  the  absence  of  collusion  between  the  administrator  and  the 
other  parties,  they  are  bound  by  the  decree.^  But  it  has  also  been 
held  that  a  judgment  rendered  in  an  action  had  between  the  adminis- 
trator and  the  heirs  is  not  binding  or  conclusive  upon  the  legatees."^ 


§  66L    Xbcecutor  and  Legatee. 

The  executor  of  an  estate  is  in  privity  with  a  legatee  of  personalty 
nntil  the  legacy  is  delivered,  and  consequently  the  latter  is  concluded 
by  a  judgment  against  the  former."*    Thus  a  judgment  regularly 


determined,  and  no  one  conduded.  So 
if.  opon  an  action  bronglit  by  tlie  ad- 
ainSstrator  against  a  defendant  in  poe- 
•easion  of  real  property*  upon  tlie  alle- 
gation of  leieln  in  the  deceased  at  the 
time  of  his  death,  it  be  adjudged  that 
the  intestate  was  not  seised,  or  that  the 
defendant  had  the  better  title,  the  legal 
oonseqnence  follows  that  the  adminis- 
trator, the  heirs  and  creditors,  and  all 
persons  subsequently  asserting  that 
title,  as  haTing  Tested  in  themselves 
by  reason  of  the  death  of  the  Intestate, 
are  alike  estopped  to  deny  the  superior- 


ity of  the  title  of  the  defendant  adjudi- 
cated in  the  former  action.  * 

»«Sergeant  v.  Ewing.  86  Pa.  St  106; 
Stone  ▼.  Wood,  16  Dl.  177. 

*>BBhannon  ▼.  Taylor,  16  Tex.  418. 

■•Harrey  v.  Wilde,  L.  R.  14  Eq.  488. 

**  Barclay  v.  Einsey,72  Ga.736.  But 
compare  Wright  ▼.  Phillips.  56  Ala.  69. 

■•  Valsain  y.  Cloutier,  8  La.  170,  2» 
Am.  Dec.  179. 

«*  Redmond  v.  Coffin,  2Dey.  Ch.  487; 
Hooper  t.  Hooper  (W. Va.),  9  &  B.  Rep* 
987. 
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obtaioed  against  an  executor  by  one  who  claims  a  debt  due  from  the 
testator  is  conclusive  against  the  executor  and  the  estate  in  his  hands 
nnadministered,  as  to  the  existence  and  the  amount  of  the  debt;  and 
legatees  cannot  go  behind  the  judgment,  by  pointing  out  a  defense 
{such  as  the  statute  of  limitations),  which  the  executor  might  have 
made  but  did  not.''* 


§  662.    SuooeBsiTe  AdxnlxiistTatora. 

Although  an  administrator  cb  bofd$  turn  is  bound  and  ooQcIuded  by 
the  rightful  administration  of  his  predecessor, — by  all  acts  done  within 
the  line  of  his  duty  and  authority,  which  are  not  tainted  with  fraud ; 
not  only  by  all  completed  acts  of  administration,  but  by  all  matters 
of  evidence  that  would  affect  creditors,  legatees,  and  distributees,''^ 
— ^yet,  as  there  ia  no  technical  privity  between  an  administrator  in 
chief  and  a  succeeding  administrator  de  bonis  rum,  a  judgment  rendered 
against  the  former,  according  to  the  best  authorities,  is  neither  con- 
clusive nor  admissible  against  the  latter.*''  Thus,  where  a  decree  of 
a  court  of  chancery  for  a  sum  of  money  was  obtained  against  an  exec- 
utor, it  was  held  that  such  decree  could  not  be  made  the  foundation 
of  a  suit  against  an  administrator  de  bonU  non  cum  testamentoannexoJ^ 
And  conversely,  a  judgment  against  the  administrator  de  bonis  non  of 
a  debtor,  is  not  evidence  of  the  de  btas  against  the  representative  of 
the  administrator  in  chief.''^  When  we  reflect  that  the  executor  of 
an  executor  is  bound  as  a  privy  by  a  judgment  or  other  estoppel 
against  his  predecessor,  the  doctrine  just  stated  may  appear  some* 
what  anomalous.  But  the  reason  of  the  distinction,  as  explained  by 
Dr.  Bigelow,  is  found  in  the  fact  that  an  executor,  deriving  his  power 
from  the  special  confidence  reposed  in  him  by  the  testator,  is  allowed 
to  transmit  that  authority  to  another;  whereas  an  administrator  acts 
merely  as  an  officer  of  the  court  appointing  him,  and  cannot  transmit 

^  Castellan  v.  Qallmartin,  64  Ga.  d99.  Murdo,  6  RancL  61;  Graves  v.  Flowers. 

«ri  Martin  v.  Ellerbe,  70  Ala.  826.  61  Ala.  402. 

»« Martin  v.   Ellerbe.  70  Ala.  836;  «»Alsop  v.  Mather,  8  Conn,  684*  21 

Thomas  v.  Sterns,  88  Ala.  187;  Rogers  Am.  Dec.  703. 

V.  GranniSp  20  Ala.  247;  Coleman  v.  Mc-  >7<Thomas  v.  Sterns,  88  Ala.  187. 
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bis  anthority,  and  has  no  conneotion  with  his  saooessor,  farther  than 
that  they  both  represent  the  same  decedent.''* 

S  663.    Principal  and  Ancillary  Administrator. 

Where  letters  of  administration  apon  the  same  estate  are  granted 
to  different  persons  in  different  states,  they  are  so  far  deemed  inde* 
pendent  of  each  other  that  a  judgment  obtained  against  one  will 
furnish  no  right  of  action  against  the  other,  to  affect  assets  received 
by  the  latter  in  virtue  of  his  own  administration;  nor,  if  the  one 
recovers  a  judgment  against  a  debtor  of  the  estate,  can  the  other  sue 
upon  it  as  a  cause  of  action  accruing  to  himself ;  for  in  contempla- 
tion of  law  there  is  no  privity  between  the  principal  and  the  ancil- 
lary administrator."*  In  one  of  the  earlier  cases  on  this  subject  the 
United  States  supreme  court  remarked :  ''These  administrations  were 
independent  of  each  other;  the  respective  administrators  represented 
M.y  the  deceased  intestate,  by  an  authority  co-extensive  only  with  the 
state  where  the  letters  of  administration  were  granted,  and  had  juris- 
diction of  the  assets  there,  and  were  accountable  to  creditors  and 
distributees  according  to  the  laws  of  the  state  granting  the  authority. 
No  connection  existed,  or  could  exist,  between  them,  and  therefore  a 
recovery  against  the  one  in  Tennessee  was  not  evidence  against  the 
other  in  Mississippi.''  ^  Again,  there  is  no  such  privity  between  an 
executor,  acting  under  authority  of  the  probate  court  at  the  dece- 
dent's domicile,  and  an  ancillary  administrator,  deriving  his  powers 
from  the  probate  court  of  another  state,  that  a  judgment  against  the 
administrator  will  be  evidence  against  the  executor.  In  deciding  this 
point,  the  court  in  Massachusetts  reasoned  thus :    "It  is  said  that 


>>*Blgelow  on  Est.  100. 

'T*  Aspden  v.  Nixon,  4  How.  467;  Sta- 
cy V.  Thrasher,  6  How.  44;  Hill  v.  Tuck- 
er, 18  flow.  466;  McLean  v.  Meek,  18 
How.  16;  Dent  v.  Ashley,  1  Hempst.  54; 
Taylor  t.  Barron,  85  N.  H.  484;  Grout 
▼.  Cbamberlin,  4  Mass.  618;  Talmadge 
V.  Chapel.  16  Mass.  71;  Pond  v.  Make- 
peace, 2  Met.  114;  Low  v.  Bartlett.  8 
Allen,  259;  Bla  v.  Edwards,  18  Allen* 


48,  90  Am.  Dec.  174:  Merrill  y.  Ins.  Co., 
108  Mass.  245,  4  Am.  Kep.  648;  Light- 
foot  y.  Bickley,  2  Rawle.  481;  Latine  y. 
Clements,  8  Kelly,  426;  Jones  v.  Jones, 
15  Tex.  468.  65  Am.  Dec.  174;  Carrigan 
y.  Semple  (Tex.),  12  8.  W.  Rep.  178;  Ro- 
senthal y.  Renick,  44  111.  202;  Story, 
Confl.  Laws,  §  522;  Bigelow  on  Est  255. 
ST?  McLean  y.  Meek,  18  How.  16. 
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ihey  are  in  privity  with  the  testator,  and  that  this  ereates  a  privity 
•of  estate  between  them*  It  is  true  that  the  execator  is  in  privity 
with  the  testator  in  respect  to  the  estate  which  he  takes,  which  is 
merely  the  estate  in  Massachasetts  and  within  the  jurisdiction  of  its 
<3oart8;  and  the  administrator  is  in  privity  with  him  in  respect  to  the 
^estate  in  Vermont,  which  he  can  administer  upon.  But  as  the  privity 
relates  to  different  property  and  different  matters,  and  is  limited  to 
•different  jurisdiotions,  it  does  not  aid  the  plaintiff.  There  is  no 
privity  between  the  estate  in  the  hands  of  the  executor  and  that  in 
the  hands  of  the  administrator.  Each  must  be  administered  sepa- 
rately and  independently.**  ^  But  the  case  is  somewhat  different 
with  respect  to  two  exeeutarg.  Executors  of  the  same  decedent  in 
•different  states  are,  as  regards  creditors  of  the  estate,  executors^in 
privity,  bearing  to  the  creditors  the  same  responsibilities  as  if  there 
were  only  one  executor.  And  although  a  judgment  recovered  against 
4m  executor  qualified  in  one  state  is  not  conclusive  upon  an  executor 
in  another  state,  yet  it  may  be  admissible  to  show  that  the  demand 
had  been  carried  into  judgment,  and  that  the  other  executor  was  pre- 
•cluded  by  it  from  pleading  prescription  or  the  stanite  of  limitations 
upon  the  original  cause  of  action.^ 

§  664.    Administrator  and  Probate  Pordhaser. 

There  is  no  privity  between  an  administrator  and  a  purchaser 
under  a  sale  by  order  of  the  court  of  probate.  Gonsequentl]^  a  decree 
in  a  suit  to  which  the  administrator  was  a  party  is  not  available  to 
^stop  the  purchaser,  who  was  not  a  party.** 


§  666.    Oo-Heim  or  Diatrfbutees. 

There  is  no  such  privity  between  the  co-heirs  or  distributees  of  an 

estate  as  will  make  a  judgment  against  a  part  a  bar  to  a  snit  in  favor 

of  the  rest.    Each  is  entitled  in  his  own  right  to  bis  share  in  the 

iincestor's  estate,  and  to  contest  any  conflicting  claim.     Such  per- 


ns Low  V.  Bartlett,  8  Allen,  269. 
«*HiU  V.  Tucker,  18  How.  468. 
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eons  do  not  claim  through  or  under  one  another,  and  hence  a  judg- 
ment against  a  part  shoold  not  prevent  the  rest  from  being  heard. 


S  668.    Survivlxis:  Fftrtners  and  Bepresentatives  of 

Deceased. 

A  judgment  recovered  against  the  surviving  member  of  a  copart- 
nership, for  a  debt  alleged  to  have  been  due  by  the  firm,  in  a  suit  in 
which  the  representatives  of  the  deceased  partner  were  not  made  par- 
ties,  is  not  evidence  as  against  such  representatives  of  the  indebted- 
ness of  the  decedent,  in  a  subsequent  suit  to  charge  his  estate  with 
the.  debt,  there  being  no  privity  between  the  parties.*^  But  such 
judgment  would  be  admissible  to  prove  the  simple  fact  of  a  recovery 
againat  such  surviving  partner.*"*  This  latter  fact  might  become  rel- 
evant to  the  issues  in  such  suit,  in  the  easily  supposed  case  where 
the  plaintiff  had  to  show  the  insolvency  of  the  firm  and  of  the  sur- 
viving partner.  Here  the  recovery  of  the  judgment  and  return  of  an 
execution  unsatisfied  would  be  pertinent  evidence.  But  as  to  the 
ezisteuce  of  a  valid  claim  upon  the  decedent's  estate,  that  would 
have  to  be  proved  by  evidence  outside  the  judgment. 

S  667.    Warrantor  and  Warrantee. 

It  is  a  well  settled  rule  that  where  one  who  has  conveyed  land  to 
another,  with  warranty  of  title,  is  vouched  in  by  the  latter,  upon  due 
and  proper  notice,  to  defend  an*  action  of  ejectment  brought  by  a 
third  person  against  the  warrantee  for  the  recovery  of  the  same  land, 
or  voluntarily  appears  and  assumes  the  defense,  the  judgment  in 
ejectment,  if  given  for  the  stranger,  is  conclusive  evideneCf  in  a  sub- 
sequent action  by  the  covenantee  against  his  grantor,  of  the  fact  that 
the  former  has  been  evicted  from  his  possession  by  a  paramount 
».**     More  precisely,  ''a  person  holding  a  covenant  running  with 


>n  Walker  v.  Penyman,  28  Ga.  809.  lips,  9  Phila.  619;  Backlngham  v.  Lad* 

*>*TraBteeB  v.  Lawrence,  11  Paige.  80;  lam,  87  K.  J.  Eq.  187. 

Storgaa  v.  Beach,  1  Ck^nn.  607;  Moore's  ^^Sturges  v.  Beach,  1  Cona.  607. 

Appeal,  84  Pa.  8t.  411;  Rankel  v.  PhU-  ^  Smith  v.  ComptOD,  8  B.  &  Ad.  407; 
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the  land,  being  sued  for  the  land  or  on  his  covenant,  may  give  notice 
to  a  prior  grantor,  in  the  chain  of  title,  to  sustain  the  title,  and  on 
failure  to  do  so,  the  judgment  may  be  read  in  evidence  against  him 
to  show  that  the  last  covenantor  had  been  sued,  a  judgment  recovered 
against  him,  |tnd  that  his  covenant  had  not  been  performed,  and  the 
amount  he  had  been  compelled  to  pay;  and  in  such  a  suit  the  plain- 
tiff would  not  be  required  to  prove  the  title  under  which  the  eviction 
was  had,  except  that  it  was  not  a  title  derived  from  himself.  "**  It 
is  of  course  of  no  consequence  to  the  result  whether  the  person  thus 
called  in  does  in  fact  appear  and  defend  or  not.  If  he  omits  to  do 
so,  it  is  at  his  own  risk.  Nor,  probably,  is  it  material  whether  the 
judgment  against  the  covenantee  goes  by  default  or  is  rendered  after 
a  trial  of  the  issues.*^  But  there  must  be  a  judgment,  in  order  that 
the  warrantor  may  be  concluded.  In  ejectment,  for  example,  although 
the  covenant  of  warranty  is  not  broken  without  eviction  by  paramount 
'  title,  yet  eviction  by  a  judgment  is  not  legally  necessary  to  a  breach 
of  the  covenant;  the  warrantee  may  voluntarily  yield  possession  to  a 
perbon  having  a  better  title,  and  then  claim  on  the  covenant ;  but 


Williamson  v.  V^illiamson,  71  Me.  442; 
Andrews  v.  Davison,  17  K.  H.  418,  48 
Am.  Dec.  606;  Enapp  v.  Marlboro,  84 
Vt.  285;  Turner  v.  Goodrich.  26  Vt  707; 
PitlLin  ▼.  Leavitt.  18  Vt.  879;  Chamber- 
lain y.  Preble,  11  Allen,  870;  Hamilton 
V.  Cutts,  4  Mass.  849,  8  Am.  Dec.  222; 
Belden  v.  Seymour,  8  Conn.  804, 21  Am. 
Dec  661;  Hinds  v.  Allen,  84  Conn.  196; 
Miner  v.  Clark,  16  Wend.  426;  Kelly  v. 
Church,  2  Hill,  105;  Adams  ▼.  Conover, 
22  Hun,  424;  Swenk  ▼.  Stout,  2  Yeates, 
470;  Collingwood  v.  Irwin,  8  WatU,  810; 
Ives  V.  Niles,  5  Watts,  828;  Terry  v. 
Drabenstadi,  68  Pa.  St.  400;  Chapman 
y.  Holmes,  6  Halst  20;  Wilson  y.  Mc- 
EI  wee.  1  Strobh.  65;  Middleton  v. 
Thompson,  1  Spears,  67;  Harbin  v. 
Roberts,  83  Ga.  45;  Wimberly  y.  Col- 
lier, 82  Ga.  18;  Graham  v.  Tankersley, 
15  Ala.  684;  Cummings  v.  Harrison,  57 
Miss.  275;  Williams  v.  Leblanc,  14  La. 
Ann.  757;  Lord  v.  Cannon,  75  Ga.  800; 
Jones  y.  Waggoner,  7  J.  J.  Mar.  144; 
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Cox  V.  Strode,  4  Bibb,  4;  Davenport  v. 
*  Muir,  8  J.  J.  Mar.  810,  20  Am.  Dec.  143: 
Williams  y.  Burg,  9  Lea,  456;  Boyd  y. 
Whitfield,  19  Ark.  469;  King  y.  Kerr,  5 
Ohio,  158,  22  Am.  Dec.  777;  Harding  v. 
Larkin,  41  III.  418;  McConnell  y.  Downs, 
48  111.  271;  Chicago  &  N.  W.  R  Co.  y. 
Northern  Line  Packet  Co.,  70  IlL  221; 
Beyer  v.  North,  107  Ind.  544,  8  N.  £. 
Rep.  576;  St.  Louis  v.  Bissell,  46  Mo. 
167;  Wendel  y.  North,  24  Wis.  223;  Ma 
son  y.  Kellogg,  88  Mich.  192;  Dalton  v. 
Bowker,  8  Nevad.  190;  Rawle  on  Cov. 
for  Title.  §  117. 

The  only  state  in  which  this  rule  is 
distinctly  repudiated  Is  North  Caroli- 
na.  See  Martin  v.  Cowles,  2  Dev.  & 
Bat.  101;  Shober  v.  Robinson,  2  Murph. 
88;  Wilder  y.  Ireland.  8  Jones,  85. 

»  Chicago  &  N.  W.  R  Co.  y.  North- 
ern Line  Packet  Co.,  70111.  221. 

*^See  Chamberlain  y.  Preble,  11  Al- 
len, 870;  Jackson  v.  Marsh,  5  Wend.  44 
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this  he  does  at  his  own  peril,  and  in  a  suit  against  the  warrantor  the 
burden  of  proof  is  on  the  plaintiff  to  show  the  paramount  title^ 
whereas  a  judgment  against  him  would  have  been  oonolusive  of  that 
fact.^  It  is  further  to  be  observed  that  when  a  warrantor,  either 
voluntarily  or  upon  notice,  comes  in  to  defend  a  suit  against  one  to 
whom  he  is  liable  over,  he  comes  in  subject  to  all  such  reasonable 
rules  and  orders  as  the  court  may  see  lit  to  make  in  the  cause.  Hence, 
in  a  case  where  B.  assumed  the  defense  of  a  suit  against  A.,  to  whom 
he  was  liable  over,  and  the  court  ordered  him,  upon  the  motion  of 
A.,  to  furnish  A.  security  for  the  costs,  and  thereupon  B.  abandoned 
the  defense  without  complying  with  such  order,  it  was  considered 
that  he  was  concluded  by  a  judgment  against  A.  the  same  as  though 
he  had  made  full  defense.*^ 

This  same  rule  of  estoppel  will  also  apply  to  cases  where  the 
responsibility  over  rests  upon  other  covenants  than  the  warranty  of 
title.  Thus,  in  a  case  in  New  Tork,  it  appeared  that  certain  land,  upon 
which  stood  a  mill  and  dam,  was  conveyed  by  a  deed  with  covenant 
for  quiet  enjoyment.  The  grantee  entered  and  operated  the  mill, 
maintaining  the  dam  at  the  same  height  at  which  it  was  when  the 
conveyance  was  made.  An  adjoining  owner  sued  him  for  damages 
for  overflowing  his  lands  and  recovered  judgment.  The  grantor  was 
duly  notified  of  the  action;  and  afterwards  the  grantee  sued  for 
breach  of  the  covenant  of  quiet  enjoyment.  It  was  held  that  iter 
judgment  conclusively  established  against  the  covenantor  that  he 
had  no  right,  at  the  time  of  the  conveyance,  to  maintain  the  dam  al 
that  height,  and  also  established  a  breach  of  said  covenant.*^ 

When  a  party  institutes  a  suit  founded  upon  a  title  which  his 
grantor  has  covenanted  to  warrant,  and  the  defendant  sets  up  a  title 
adverse  to  and  inconsistent  with  the  title  thus  warranted,  the  grantor 
may  be  notified  to  come  in  and  defend  against  that  title,  in  the  same 
manner  that  he  may  be  notified  to  defend  against  an  adverse  title  set 
up  in  an  action  against  his  grantee.  And  when  so  called  in,  he  will, 
in  the  same  manner  and  to  the  same  extent,  be  bound  by  the  result 
of  the  litigation.^    But  ''the  right  of  a  plaintiff  to  give  notice  may 


Cania  V.  Cogbill,  9  Lea,  187. 
'Colbom  V.  Pomeroy,  44  N.  H.  19. 

LAW  JUDG.V.2 — 48 


Adams  v.  Conover,  22  Hun,  424. 
Andrews  v.  Denison,  16  N.  H.  469, 
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be  limited  to  oases  where,  in  some  form,  a  defense  involving  the  title 
warranted  bas  been  set  up.  If  he  might  give  the  notice  upon  the 
institution  of  his  suit,  without  any  knowledge  whether  the  defense 
would  involve  the  validity  of  the  title  warranted  and  the  covenant  of 
warranty,  it  woald,  in  effect,  be  a  notice  to  come  in  and  prosecute 
the  suit,  which  would  not  be  a  good  notice."  ^^  In  at  least  one  state, 
the  right  to  thus  call  in  the  warrantor  is  secured  to  the  plaintiff  by 
statute."* 

§  668.    Defenses  Open  to  Warrantor. 

But  although  the  judgment  against  the  warrantee  is  in  general 
conclusive  upon  the  warrantor  when  the  latter  had  notice,  there  are 
still  some  defenses  which  are  open  to  him  in  a  subsequent  action 
against  him  by  the  warrantee,  viz.,  that  the  recovery  was  upon  a  title 
derived  from  the  warrantee  himself,  or  in  consequence  of  some  fact 
occurring  after  the  date  of  the  covenant,  or  that  his  covenant  was 
special,  or  that  it  did  not  run  with  the  land,  or  that  he  made  no  cov- 
enant."* Thus,  where  the  warrantor  is  called  in  to  defend,  and  suc- 
ceeds in  showing  that  the  agreement  was  only  for  a  special  warranty 
(in  which  form  his  deed  was  drawn),  and  that  the  plaintiff  in  the  suit 
does  not  claim  through  or  under  him,  and  on  that  ground  has  judg- 
ment, this  will  bar  a  subsequent  action  against  him  by  the  grantee, 
the  character  of  the  warranty  agreed  upon  being  thereby  deter- 
mined."* This  point  is  further  elucidated  by  an  interesting  case 
from  South  Carolina,  in  which  the  facts  were  as  follows:  A.  con- 
veyed a  tract  of  land  to  B.  with  warranty,  and  B.  in  turn  conveyed 
it  to  C.  Afterwards  D*  entered  upon  the  land,  and  was  made 
defendant  to  an  action  by  G.     C,  however,  was  defeated  in  this  action, 

43  AnL  Dec  SCS;  Brown  v.  Taylor,  18  c^Oode  of  La.,  art'  2498. 

y t.  681, 87  Am.  Dec.  618;  Pitkin  v.  Leav-  "•  Chicago  &  N.  W.  R  Ca  v.  North- 

itt,  18  Yt.  879;  Gragg  v.  Richardson,  25  em  Line  Pacicet  Co..  70  111.  881;  Daven- 

Ga.  666. 71  Am.  Dec.  190;  V7hite  v.  Will-  port  v.  Mnir,  8  J.  J.  Mar.  810,  20  Am. 

iams,  18  Tex.  268;  Rawle  on  Cov.  for  Dec  148;  Twambly  v.  Henley,  4  Mass. 

Title,  8  118.    A  contrary  view  is  main-  441. 

Uined  in  Tennessee.    Farrell  v.  Alder,  »*  Monks  v.  McGrady,  71  Tez.  184^  8 

6  Humph.  44.  &  W.  Rep.  617. 

»i  Andrews  v.  Denison,  16  K.  H.  469, 
48  Am.  Dec  666. 
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and  D.  was  established  in  the  possession  of  a  portion  of  the  land. 
€.  then  sued  B.  upon  bis  deed  and  warranty,  and  the  latter  vouched 
A«9  his  warrantor,  to  come  in  and  defend  the  title,  but  A.  omitted  to 
appear,  and  G.  recovered  against  B.  Thereupon  B.  brought  his 
action  of  covenant  against  A.  upon  his  covenants  of  seisin,  quiet 
enjoyment,  and  general  warranty.  In  this  last  action  tbe  plaintiff 
introduced  in  evidence  the  record  of  tbe  action  of  0.  against  D.  It 
was  held  that  this  record  was  admissible  to  show  tbe  quantum  of 
damages  sustained  by  B.,  and  to  show  eviction  by  title  paramount  to 
B/s,  but  that  A.  had  a  right  to  show  that,  notwithstanding  the  evic- 
tion was  by  title  paramount  to  B.'s,  yet  it  was  not  paramount  to  his 
title;  but  if  be  failed  to  do  so,  the  verdict  was  conclusive  against 
him."*  Farther,  it  is  held  that  where  a  grantor  in  a  deed  has  once 
responded  to  a  suit  on  bis  covenant  of  warranty,  brought  by  a  proper 
party,  be  is  not  liable  to  a  second  suit  on  tbe  same  covenant;  and 
the  judgment  obtained  against  him  in  the  first  suit  is  admissible  as 
evidence  in  the  second.** 


S  669.    BeqnMtes  of  Notice  to  Warrantor. 

We  have  said  that  the  warrantor  must  have  notice  of  the  action 
against  his  grantee,  in  order  to  be  bound  by  the  result.  By  this  is 
meant  a  notification  proceedicg  from  the  latter.  Merely  that  he  knew 
of  the  action  and  talked  about  it,  and  intimated  that  he  had  evidence 
which  would  defeat  it,  is  not  enough.'"'  And  the  mere  fact  that  a 
person  testifies  as  a  witness  on  the  trial  of  a  suit  is  not  sufficient 
evidence  that  be  had  such  legal  notice  as  tbe  law  intends  him  to 
receive,  in  order  to  be  bound  by  the  judgment.""  Although  if  he 
actually  appears  and  openly  and  actively  assumes  tbe  defense,  it  will 
be  presumed  that  he  was  duly  notified."*  In  regard  to  tbe  character 
of  the  notice,  the  books  say  that  it  must  be  unequivocal,  certain,  and 
explicit,  bat  that  it  need  not  appear  of  record,  and  that  no  particular 

sviliddleton  v.  Thompson,  1  Bpean  ^^Twl  v.  Witman.  8  Watts  &  a  409. 

(&  Car.)  67.  "•  Lebanon  v.  Mead,  64  N.  H.  8, 4  AtL 

"*  Vanconrt V.Moore, 26 Mo. 88; Bra-  Bep.  882. 

dy  V.  Bpnrck,  27  UL  47a  "•  Harding  ▼.  Larkin,  41  111.  418. 
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form  of  words  is  required."^  Whether  the  notice  must  be  in  writing 
or  not,  is  a  point  not  so  definitely  settled.  Good  authority  may  be 
cited  for  the  view  that  it  will  not  answer  its  purpose  unless  written.*^* 
Bat  the  prevalent  opinion  appears  to  be  that  a  parol  notice,  if  cer- 
tain,  explicit,  and  otherwise  good,  will  be  fully  sufficient. "^  Thus  it 
is  said  by  the  supreme  court  of  Minnesota:  "This  notice  must  be 
clear  and  explicit,  and  convey  precise  information  that  unless  the 
person  to  whom  it  is  addressed  establishes  the  validity  of  the  title  in 
the  first  action,  he  will  be  estopped  by  the  judgment.  But  no  case 
has  decided  that  the  notice  should  be  in  any  particular  form.  In 
some  it  is  suggested  that  it  would  be  better  if  notice  in  writing  were 
required,  but  most  of  the  cases  assume  that  if  sufficient  in  substance 
it  need  not  be  in  writing;  and  except  for  facility  in  proving  it,  and 
certainty  as  to  its  character,  we  see  no  reason  why  it  should  be  writ- 
ten or  formal.  If  it  clearly  apprise  the  person  to  whom  it  is  given 
that  an  action  involving  the  title  has  been  commenced,  and  that  the 
defendant  giving  it  looks  to  him  to  establish  the  title  in  that  action^ 
the  object  of  the  notice  is  accomplished.''  "* 

§  670.    Warrantor  must  have  an  Opportunity  to  Defend* 

In  order  that  the  warrantor  may  be  bound  by  the  result  of  the  liti* 
gation,  it  is  not  only  necessary  that  he  should  be  notified  of  the  suit, 
as  above  described,  but  it  is  also  essential  that  he  should  have  a  fair  and 
full  opportunity  to  defend  bis  title  and  to  avail  himself  of  every  legal 
means  of  avoiding  an  adverse  judgment.*^  And  this  privilege  extends 
to  the  right  to  move  in  arrest,  move  for  new  trial,  take  a  statutory 
new  trial,  appeal  from  the  judgment,  and  generally  resort  to  any  and 

*M  Greenlaw  v.  Williams,  2  Lea,  6S8;  <«Ferrea  ▼.  Chabot,  68  CaL  664;  Min- 

Wllliams  v.  Burg,  9  Lea,  456;  Paul  v.  er  v.  Clark,  16  Wend.  427;  Cummingt 

Witman,  8  Watto  &  a  410;  Boyd  v.  v.  Harrison.  67  Hiss.  276. 

Whitfield,  19  Ark.  447;  Davis  v.  WU-  WHersey  v.  Long,  80  Minn.  Hi,  14 

bourne.  1  Hill  (&  Car.)  27;  Somers  v.  N.  W.  Rep.  60a 

Bchmidt.  24Wis.421;  Collint  v.  Baker,  •iMSaveland  v.  Green,  86  Wii.  612; 

6  Ho.  App.  688.  Azford  v.  Graham,  67  Mloh.  422,  24  N. 

»i  Mason  v.  Kellogg.  88  Mich.  182;  W.  Rep.  168. 
Rawle  on  Cov.  for  Title,  g  119.    And 
see  Somers  v.  Schmidt,  24  Wis.  417. 
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all  remedies  whioh  would  be  open  to  the  original  defendant.  Thus 
it  ifl  said:  ^ Where  a  grantee  seeks  to  oonolade  a  grantor  in  an 
action  on  the  covenants  of  the  deed,  by  the  result  of  the  suit  in 
whioh  the  grantee  was  ousted  under  an  alleged  paramount  title,  it 
should  appear  not  only  that  the  grantor  was  notified  of  the  suit  and 
requested  to  defend  it,  but  that  he  was  allowed  to  do  so  to  the  utmost 
extent  of  the  law,  if  he  desired  to.  Otherwise  a  defendant  in  eject- 
ment might  acquiesce  in  an  erroneous  result  of  a  trial,  and  refuse 
his  grantor  an  opportunity  to  correct  it  by  appeal,  and  still  conclude 
him  by  the  judgment  in  an  action  on  his  covenants.  This  would  be 
dearly  unjust.  And  it  would  be  equally  so  to  allow  the  grantee  to 
acquiesce  arbitrarily  in  the  result  of  a  first  trial  in  ejectment,  and 
conclude  his  grantor  by  it.  refusing  the  latter  the  privilege  of  taking 
the  second  trial  allowed  by  the  statute  and  conducting  the  litigation 
farther.  That  being  a  statutory  right  in  this  particular  action,  its 
refusal  to  the  grantor  is  denying  him  a  full  opportunity  to  use  legal 
remedies  to  defend  the  title  he  had  covenanted  to  defend,  as  much  as 
it  would  be  to  refuse  him  the  right  to  appeal."  *"*  In  each  a  case, 
therefore,  the  judgment  against  the  grantee  would  clearly  not  be 
binding  and  conclusive  upon  the  grantor. 


S  STL    Effect  of  Judgment  when  Warrantor  is  not 

Notified. 

If  the  warrantor  is  not  notified  to  come  in  and  defend  the  action 
against  his  grantee,  what  e£fect  is  to  be  given  to  the  judgment  ren- 
dered therein,  when  the  latter  subsequently  sues  for  the  breach  of  the 
warranty  of  title  ?  On  this  question  there  is  some  diversity  of  opin- 
ion. In  one  state  the  decisions  seem  to  favor  the  view  that  the  judg- 
ment is  prima  facief  though  not  conclusive,  evidence  of  the  superior 
title  of  the  person  who  recovered  it,  it  being  still  open  to  the  war- 
rantor to  make  any  defenses  he  can  against  the  judgment  and  to 
show  (assuming  the  burden  of  proof)  the  validity  of  his  own  title."* 
But  this  position  is  not  generally  approved.   According  to  the  decided 

"*  Eaton  V.  Lymao,  96  Wi».  61.  »•  Collin^wood  v.  Irwin,  8  Watts,  810; 

Paul  V.  Witman,  8  WatU  &  8.  407. 
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preponderanod  of  authority,  the  record  in  the  former  Boit  will  be 
admissible  against  the  warrantor  to  prove  the  fact  of  eincttony — that 
the  grantee  was  ousted  by  a  judgment  of  a  court  (which,  however,  is 
no  more  than  the  familiar  truth  that  a  judgment  is  always  evidence 
of  its  own  existence), — ^bnt  it  will  not  be  admissible  at  all,  not  even 
as  prima  facie  evidence,  to  show  that  the  eviction  was  had  under  a 
paramount  title."^ 


S  672.    Warrantor  of  Personal  Property. 

The  same  general  principles  which  have  been  expounded  in  the  five 
preceding  sections  apply  also  to  cases  of  sales  of  personal  property. 
Where  there  is  an  express  or  implied  warranty  of  title,  and  the  goods 
are  taken  from  the  vendee  by  a  judgment  in  a  suit  against  him  by  a 
third  person,  of  which  action  the  vendor  was  duly  notified  and  was 
requested  to  defend,  the  latter  is  conclusively  bound  by  such  judg- 
ment."* ''The  vendor  in  possession  of  personal  property  impliedly 
warrants  the  title  to  the  thing  sold.  He  is  therefore  bound  to  make  good 
to  the  purchaser  all  his  losses  resulting  from  the  want  of  a  good  title. 
If  the  purchaser,  or  any  subsequent  vendee,  is  sued  in  replevin  or  trover, 
or  in  any  other  action  involving  the  question  of  title,  if  he  gives 
notice  to  his  vendor  of  the  pendency  of  the  action  and  its  nature,  the 

judgment  is  conclusive  evidence  against  such  vendor It 

can  make  no  difference  that  there  are  intermediate  purchasers,  and 
that  the  suit  is  against  the  last  one,  if  the  question  of  title  is  the  sole 
matter  in  controversy.    All  the  individuals  who  have  sold  the  prop- 


«^Cox  V.  Strode,  4  Bibb,  4;  Booker  ▼. 
Bell,  8  Bibb,  178, 6  Am.  Dec.  641;  Enapp 
y.  Marlboro,  81  Yt  674;  Everling  v. 
Holcomb,  74  Iowa,  782,  89  N.  W.  Rep. 
117;  8i8k  v.  Woodruff,  16  lU.  16;  Ste- 
phens V.  Jack,  8  Yerg.  408, 24  Am.  Dec. 
688:  Tam  y.  Sliaw,  10  Ind.  469;  Hardy 
Y.  Nelson,  27  Me.  626;  Graham  y.  Tank- 
ersley,  16  Ala.  646;  Rhode  ▼.  Qreen,  26 
Ind.  88;  Walton  y.  Carr,  67  Ind.  164; 
Clements  y.  Collins,  69  Ga.  124;  Hanson 
y.  Buckner,  4  Dana,  264;  Ryerson  y. 

(678) 


Chapman,  66  Me.  667;  Wilder  v.  Ire- 
land, 8  Jones,  87. 

•WBoyd  y.  Whitfield,  19  Ark.  447; 
Brown  y.  McMullen.  1  Hill  (S.  Car.),  29^ 
Barney  y.  Dewey,  18  Johns.  224,  7  Am. 
Dec.  872;  Pickett  y.  Ford,4How.  (Miss.) 
246;  Blasdale  y.  Babcock,  1  Johns.  617; 
Marlatt  v.  Clary,  20  Ark.  261;  SaUe  y. 
Light,  4  Ala.  700,  89  Am.  Dec.  817; 
Thurston  y.  Spratt,  62  Me.  204;  Balti- 
more Steam  Packet  Co.  v.  Garrison,  6 
Daly,  246;  Buchanan  y.  Eauffman,  65 
Tex.  286;  Fallon  y.  Murray,  16  Mo.  168. 
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erty  are  alike  warrantora,  and  can  as  well  defend  the  title  in  the  snit 
against  the  last  purchaser  as  in  a  suit  against  themselves,  if  they 
have  notice."  "*  There  are  oases  holding  that  this  principle  of  estop- 
pel upon  a  warrantor  called  in  to  defend  applies  only  to  cases  where 
the  title  is  involyed,  not  to  cases  where  the  controversy  turns  upon 
the  question  of  the  soundness,  quality,  etc.»  of  the  chattel.  Thus  it 
is  said  that  a  judgment  recovered  against  a  seller  of  goods,  for  breach 
of  an  implied  warranty  of  soundness,  is  not  evidence  which  will 
enable  him  to  recover  against  the  person  from  whom  he  bought  on  a 
like  warranty,  even  though  the  first  seller  was  duly  notified  of  the 
action.*^*  But  the  principle  is  in  fact  often  applied  to  cases  where 
the  title  to  the  chattel  is  not  so  much  in  controversy  as  some  collat- 
eral matter.  Thus,  where  the  assignor  of  a  note  warranted  it  free 
from  set-off,  and  in  a  suit  by  the  assignee  against  the  maker,  of  which 
the  assignor  was  notified  and  which  he  assisted  in  prosecuting,  there 
was  judgment  for  a  set-off,  it  was  held  that  in  an  action  by  the 
assignee  against  the  assignor  for  deceit,  such  judgment  was  conclusive 
evidence  of  the  set-off.*"  If  the  vendor  was  not  notified  of  the  action 
against  his  vendee,  still,  according  to  some  of  the  cases,  the  judgment 
against  the  la.tter  is  prima  facie  evidence  of  the  vendor's  want  of  title,  so 
as  to  throw  upon  him  the  burden  of  proving  his  title.*"  But  this 
doctrine  has  been  denied.***  And  indeed  it  is  difficult  to  distin- 
guish this  case,  in  principle,  from  the  parallel  case  of  a  sale  of 
land  with  warranty  of  title,  where,  as  appears  by  the  preceding  sec- 
tion, if  the  warrantor  was  not  notified,  the  judgment  is  not  admissible 
even  as  prima  facie  evidence  of  the  invalidity  of  his  title,  or  the 
strength  of  that  of  the  successful  claimant. 


M  Thurston  v.  Spratt,  52  Me.  204. 

n*  Smith  y.  Moore,  7  8.  Car.  209.  24 
Am.  Rep.  479.  In  an  action  upon  a 
covenant  of  warranty  of  the  aoandness 
of  a  slave  the  plaintiff  cannot  introduce 
as  evidence  the  record  of  a  Judgment 
recovered  against  him,  because  of  the 
unsoundness  of  the  slave,  by  one  to 
whom  he  had  sold,  subsequent  to  his 
own  purchase  from  the  defendant,  with 
warranty  of   soundness;  because   the 


matters  in  issue  in  the  two  suits  are  dif- 
ferent, viz.,  the  soundness  of  the  slave 
at  two  distinct  times.  But  the  court 
said  the  case  would  have  been  other- 
wise if  the  title  had  been  the  issue^  in 
each  suit  Morgan  v.  Winston,  2  Swan, 
472. 

»"  VTalker  v.  Ferrin,  4  Yt  628. 

•"Marlatt  v.  Clary,  20  Ark.  261. 

*^  Roper  V.  Rowlett,  7  Lea,  820. 
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§  673.    Indemniton. 

An  obligation  to  indemnify  upon  notioe  that  snit  has  been  bronght 
is  also  an  obligation  to  defend  the  suit  or  to  abide  the  oonsequeuoes 
of  a  judgment,  and  the  judgment  will  bind  the  indemnitor,  when  the 
latter  is  notified  to  defend  and  fails  to  do  so.^^  The  rules  upon  this 
subject  were  well  stated  in  a  certain  New  York  deoision^  where  the 
court  said  that  covenants  to  indemnify  against  the  consequences  of  a 
suit  were  of  two  sorts,  (he  first  class  including  cases  where  the  cove- 
nantor expressly  made  his  liability  dependent  on  the  event  of  a  liti- 
gation to  which  he  was  not  a  party  and  stipulated  to  abide  the  result, 
and  the  second  comprising  oases  where  the  covenant  was  one  of  gen- 
eral indemnity  merely  against  claims  or  suits.  In  cases  of  the  first 
class,  said  the  court,  the  judgment  would  be  conclusive  evidence 
against  the  indemnitor,  although  he  was  not  a  party  and  had  no 
notice,  because  its  recovery  was  the  very  event  against  which  he  cov- 
enanted. But  in  cases  of  the  second  class,  the  judgment  would 
be  merely  prima  facie  evidence  against  the  indemnitor,  and  he  might 
be  let  in  to  show  that  the  principal  had  a  good  defense  to  the  claim. 
And  in  both  cases  the  indemnitor  was  of  course  to  be  Understood  as 
saving  the  right,  which  the  law  gives  in  every  case  where  the  suit  is 
between  third  persons,  of  contesting  the  proceediug  on  the  ground  of 
a  collusive  agreement  to  put  the  charge  upon  him."*  In  pursuance 
of  these  principles,  it  is  held  that  where  the  assignor  of  a  mortg;age 
covenants  with  the  assignee  that  the  property  mortgaged  will  produce 
a  given  sum  over  and  above  this  costs  of  foreclosing,  and  that  if  it 
does  not  he  will  pay  the  deficiency,  the  proceedings  in  the  suit  to  fore* 


•i*Troy  V.  Troy  9s  Lansingburgh  R 
Co.,  8  Laos.  270;  Elp  y.  Brigham,  6 
Johns.  158;  Trustees  of  New  burgh  v. 
Galatian,  4  Cow.  840;  Beers  v.  Pinney, 
12  Wend.  800;  MehaiSy  v.  Lytle,  1 
Watts,  814;  Eonitzky  v.  Heyer.  49  N. 
Y.  671.  *'It  is  a  well  settled  rule  that 
where  one  is  bound  to  protect  another 
from  liability,  he  is  bound  by  the  re- 
sult of  a  litigation  to  which  such  other 
was  a  party,  proyided  he  had  notice  of 
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the  litigation  and  an  opportunity  to 
control  and  manage  it,  the  rule  being 
subject  to  the  qualification  that  the  lit- 
igation must  have  been  carried  on  with* 
out  fraud  or  collusion,  and  conducted 
in  a  reasonable  manner. "  Commercial 
Assur.  Co.  ▼.  American  Cent  Ins.  Co., 
68  Cal.  480,  0  Pac.  I^ep.  712. 

«» Bridgeport  F.  <&  M.  Ins.  Co.   v. 
'Wilson,  84  N.  Y.  276. 
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«lo86  will  be  oonolasiye  evidence  against  the  assignor,  in  an  action  on 
the  oovenanty  to  show  the  amount  of  the  deficiency."*  But  on  the 
other  hand,  in  order  to  make  a  judgment  against  one  of  several  former 
partners  oonclusive  upon  another  partner,  who,  upon  dissolution, 
assumed  the  firm  debts,  the  evidence  of  notice  to  the  latter  of  the 
bringing  of  the  action  in  which  the  judgment  was  obtained  must  be 
very  clear.'^^  In  an  English^  case  it  appeared  that  A.  had  become 
aorety  for  C,  who  was  a  collector  of  taxes,  and  that  B.  and  G.  had 
thereupon  executed  a  joint  and  several  indemnifying  bond  to  A. 
Judgment  was  taken  against  A.,  at  the  suit  of  the  receiver-general, 
for  the  default  of  C,  and  A.  then  sued  B.  upon  the  indemnity  bond. 
It  was  held  that  the  judgment  against  A.  was  evidence,  in  his  suit 
against  B.,  that  he  had  been  sued,  but  was  not  evidence  of  the  amount 
he  was  legally  liable  to  pay,  because  B.  was  not  a  party  to  that 
action.*"  The  same  general  principle  governs  the  case  of  actions 
upon  indemnifying  bonds  given  to  officers  of  the  law  m  the  discharge 
of  their  duties.  Where,  for  example,  the  plaintiff  in  an  execution 
gives  to  the  sheriff  a  bond,  to  hold  him  harmless  for  selling  property 
levied  on  under  the  execution,  and  the  sale  is  made,  and  the  real 
owner  then  recovers  against  the  sheriff  in  trespass,  such  judgment  is 
evidence,  in  a  subsequent  action  by  the  sheriff  against  the  indemni- 
tor, that  the  real  own^r  bad  asserted  his  claim,  and  that  what  the 
sheriff  has  paid  he  was  compelled  to  pay  by  legal  proceedings,  but  it 
is  not  evidence  that  the  claimant  against  the  sheriff  was  the  real 
owner  of  the  property,  unless  the  obligor  in  the  indemnity  bond  had 
notice  of  the  suit  and  an  opportunity  to  make  defense  in  it.*** 


§  674.    Persons  Responsible  Over.^ 

"The  rule  seems  to  be  established  that  when  a  person  is  responsi- 
ble over  to  another,  either  by^peration  of  law  or  by  express  contract, 
and  notice  has  been  given  him  of  the  pendency  of  the  suit,  and  be 

MRapelye  y.  Prince,  4  Hill  (N.  T.).  *UEing  ▼.  Norman,  4  0.  B.  884. 

119,  40  Am.  Dec.  267.    See  Drennan  y.  »*  Burrill  y.  West.  2  N.  H.  190;  Love* 

Bonn,  124  HL  175, 16  N.  £.  Rep.  100.  Joy  ▼.  Murray,  8  Wall.   1 ;  Miller  y. 

"'Reed  y.  Orton  (Pa.),  6  AtL  Rep.  Rhoades.  20  Ohio  St  494;  Boynton  y. 

869.    See  Taylor  y.  Barnes,  69  N.  T.  Morrill,  111  Masa.^  4;  Stewart  y.  Thomas, 

480.  46  Mo.  44.            * 
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has  been  requested  to  take  upon  himself  the  defense  of  it,  be  is  no 
longer  regarded  as  a  stranger  to  the  judgment  that  may  be  recovered, 
because  he  has  the  right  to  appear  and  defend  the  action  equally  aa 
if  he  were  a  party  to  the  record.  When  notice  is  thus  given,  tb& 
judgment,  if  obtained  without  fraud  or  collusion,  will  be  conclusive 
against  bim  whether  he  has  appeared  or  not."  ^  For  example,  where* 
the  person  injured  by  the  escape  of  an  imprisoned  debtor  has  recov-^ 
ered  judgment  against  the  sheriff  for  his  damages  sustained  by  rea* 
son  of  such  escape,  and  the  sheriff  in  turn  sues  the  county,  claiming 
damages  on  the  ground  that  the  escape  would  not  have  occurred  if 
the  county  had  fulfilled  its  duty  in  providing  a  jail,  the  record  of  the 
former  judgment  is  admissible  in  evidence  for  the  purpose  of  showing 
the  amount  the  sheriff  bad  been  compelled  to  pay.^  So  a  judgment 
on  the  merits  against  an  assignee,  based  upon  matter  prior  to  the 
assignment,  the  assignor  having  been  notified  so  that  be  might  litigate, 
is  a  bar  to  a  subsequent  suit  by  the  assignor."*  So  when  an  indorsee  of 
a  promissory  note  sues  the  maker,  and  notifies  the  indorser  of  the  pend- 
ency of  the  suit,  or  advises  him  of  any  defense  interposed,  this  will 
make  the  verdict  conclusive  against  the  indorser,  if  the  maker  is  dis* 
charged,  and  it  cannot  be  controverted  when  the  indorser  is  sued."^ 
Again,  where  the  liability  of  a  surety  is  contingent,  and  to  be  ascer* 
tained  by  an  assessment  of  damages,  a  transcript  of  the  judgment 
and  proceedings  against  him,  with  proof  of  payment  of  the  amount 
recovered,  is  competent,  at  least  prima  facie,  evidence  in  a  suit  hy 
him  against  the  principal  to  recover  the  money  so  paid,  even  though 
the  principal  was  not  joined  in  the  suit  or  notified  of  it.^ 


Davis  V.  Smith,  79  Me.  851, 10  Atl. 
Rep.  65.  Other  cases  holding  this 
rule  are  Yeazie  ▼.  Railroad.  49  Me.  124; 
Hardy  ▼.  Kelson,  27  Me.  580;  Boston  v. 
Worthington,  10  Gray.  498;  Littleton  v. 
Richardson,  84  N.  H.  187,  66  Am.  Dec. 
759;  Spencer  v.  Dearth,  43  Yt.  106; 
Shrewsbury  v.  Boylston,  1  Pick.  105; 
Prichard  ▼.  Farrar,  116  Mass.  218;  Salle 
▼.  Light,  4  Ala.  700,  89  Am.  Dec.  817; 
Clark  ▼.  Carrington,  7  Cranch,  822; 
Hamilton  ▼.  Cutts,  4  Mass.  858,  8  Am. 
Dec.  222;  Bond  ▼.  Ward,  1  N.  &  McO. 
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201;  Eip  ▼.  Brigham,  6  Johns.  168; 
Walker  ▼.  Ferrin,  4  Yt  628;  Mebaffjy. 
Lytle,  1  Watts,  814;  Tjnt  ▼.  Magness^ 
1  Sneed,  276. 

''I  Commissioners  of  Brown  Co.  y» 
Butt,  2  Ohio,  848. 

■**  Tyree  v.  Magness,  1  Sneed.  276. 

»  Hagerthy  v.  Bradford,  9  Ala.  567; 
Brown  ▼.  Chaney,  1  Kelly  (Ga.),  410; 
Morgan  v.  Simmons,  8  J.  J.  Mar.  611. 

w*  Bone  v.  Torrey,  16  Ark.  88;  Snider 
▼.  Greathouse,  Jd.,  78. 
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In  aseertaimng  the  applioation  of  this  rale,  two  very  important 
limitations  mast  be  borne  in  mind.  In  the  first  place,  the  fact  that 
notice  of  a  pending  suit  has  been  given  to  a  third  person  does  not 
determine  the  question  whether  or  not  sach  person  w  in  fact  respon- 
siiU  aver  to  the  defendant,  nor,  genendly.  ean  that  question  be  pat 
in  issue  in  the  first  suit,  but  it  must  be  established  as  an  independ- 
ent faot  in  the  subsequent  action.  Thus  if  one  carrier  is  sued  for  the 
loss  of  goods,  and  notifies  a  second  carrier,  to  whom  be  delivered  the 
same  for  transportation,  of  the  pendency  of  the  suit,  and  requires 
him  to  defend  the  same,  the  judgment  against  the  first  is  not  con« 
elusive  as  to  the  question  of  the  liability  of  the  second.  It  is  only 
conclusiYe  on  such  privies  as  are  liable  over,  and  then  only  as  to  the 
fMt  that  the  judgment  was  recovered,  and  that  it  was  for  the  value 
of  the  goods  lost ;  but  the  judgment  is  not  so  far  conclusive  of  the 
question  of  privity  as  to  fix  the  liability  of  the  person  served  with 
notice*** 

In  the  second  place,  the  scope  of  the  estoppel  created  by  the  first 
judgment  cannot  be  extended  beyond  the  points  and  issues  necessa* 
rily  determined  by  it.  Nor  is  the  person  responsible  over  precluded 
by  it  from  setting  up  any  defenses  which,  from  the  nature  of  the 
action  or  the  pleadings,  he  could  not  have  interposed  in  the  first  liti* 
gation  had  he  been  a  formal  party  to  it.  Thus  a  shipper  against 
whom  a  judgment  has  been  rendered  for  failure  to  deliver  goods  as 
agreed,  by  an  assignee  of  the  bill  of  lading,  cannot  maintain  an  action 
on  such  judgment  against  the  carrier  who  had  issued  the  bill  of  lad- 
ing, although  the  carrier  was  notified  of  the  pendency  of  the  action 
and  requested  to  defend,  since  the  latter  could  not,  had  he  been  a 


■•Chicaso  ft  N.  W.  R.  Co.  v.  North- 
era  Line  Packet  Co..  70  DL  217.  In  this 
esse.  Walker,  J.»  observed:  "Whether 
sach  a  relation  exists  as  to  make  the 
notice  an  estoppel,  to  that  extent,  is  an 
open  qoestion  that  may  always  be  con- 
tested; bnt  when  it  is  shown  that  the 
relation  does  exist,  and  that  a  recovery 
over  may  be  had  against  the  person 
OB  whom  the  notice  was  served,  then 
he  is  estopped  to  deny  that  the  Judg- 


ment was  recovered  against  his  privy, 
that  the  wrong  was  perpetrated,  or  [to 
allege]  that  the  recovery  was  too  large. 
In  that  case,  the  Judgment  may  be  read 
in  evidence  to  show  that  there  bad 
been  a  recovery  against  the  person  first 
sued,  and  the  amount  he  has  been  com- 
pelled to  pay,  as  fixing  the  measure  of 
damages,  but  the  Judgment  is  evidence 
for  no  other  purpose.  * 
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party  to  the  action,  have  set  ap  the  defenses  available  as  against  the 
shipper."*  This  point  is  farther  illustrated  by  the  case  of  ChurehUl 
V.  Holtf^  before  the  supreme  judioial  ooart  of  Massachusetts,  wherein 
it  appeared  tbat  A.  was  the  occupant  of  a  building  connected  with 
which  there  was  a  hatchway  in  the  street  leading  into  the  basement; 
that  the  hatchway  was  once  left  open  and  unguarded ;  and  that  M., 
a  passenger  in  the  street,  fell  into  it  and  was  injured.  M.  sued  A. 
for  damages,  and  recovered  a  judgment,  which  A.  paid.  A.  then 
sued  B.  for  indemnity,  alleging  that  the  dangerous  condition  of  the 
hatchway,  on  that  occasion,  was  due  to  the  negligent  act  of  B.'8  serv- 
ant. It  was  held  that  the  judgment  in  the  suit  of  M.  against  the 
plaintiff  was  not  conclusive  against  his  right  to  maintain  this  action. 
The  court  said :  ''Under  the  pleadings  in  that  suit,  the  judgment  may 
faaye  been  rendered  on  the  ground  that  the  plaintiffs  were  liable  as 
occupants  of  the  building,  without  any  regard  to  the  question  whether 
they  or  a  stranger  to  the  suit  removed  the  cover  or  negligently  left  it 
unguarded.  It  conclusively  shows  that  they  were  guilty  of  negligence 
in  law  a9  to  the  person  injured,  but  it  does  not  show  that  they  were 
participes  criminis  with  the  defendants,  and  is  not  inconsistent  with 
-their  right  to  maintain  this  action."''* 

§  676.    Judgment  against  City  as  Evidence  in  Action 

against  Person  Liable  Over. 

It  is  a  well  established  rule,  and  one  which  has  been  recognized 
and  enforced  in  a  number  of  noteworthy  cases,  tbat  a  judgment 
recovered  against  a  municipal  corporation,  for  injuries  caused  by  a 
defect  or  obstruction  in  the  highway,  is  conclusive  evidence  of  its  nec- 
essary facts  and  conditions,  in  a  subsequent  action  by  the  municipal- 
ity against  a  third  person,  the  author  of  the  defect  or  nuisance,  who 
is  liable  over,  and  who  was  notified  of  the  first  suit.***    To  illustrate, 


Qarrisony.  Babbage  Transp.  Co.,  179,66  Am.  Dec.  769;  Veazie  ▼.  Rail- 

94  Mo.  180,  6  S.  W.  Rep.  701.  road.49Me.  119; Portland  ▼.  Richardaon, 

^  127  Mass.  165,  84  Am.  Rep.  866.  64  Me.  46,  89  Am.  Dec.  720;  Seneca  Falls 

*S8See   also   St.  John  v.  St.  John's  y.  Zalinski,  8Hun,  671;  Milford  v.Hol- 

Church,  15  Barb.  846.  brook,  9  Allen,  17,  85  Am.  Dec.  786; 

s»  Littleton  y.  Richardson,  84  N.  H.  Robbins  y.  Chicago,  4  Wall.  667;  Boston 
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— ^in  one  of  the  cases  oited  it  appeared  that  defendant  was  the  owner 
of  a  bnilding,  the  lower  story  of  whieh  be  had  leased  for  shops  and 
portions  of  the  upper  story  for  yarious  purposes,  himself  remaining 
in  possession  of  the  residue  of  the  bailding;  that  there  was  an  awn- 
ing erected  along  the  whole  front  of  the  boilding,  for  the  benefit  of 
the  shops,  but  it  was  defective,  and  fell,  injuring  one  Day  who  was 
passing  beneath.     Day  brought  his  action  for  damages  against  the 
town,  and  the  town  gave  notice  of  the  action  to  defendant,  requesting 
him  to  defend  the  same  and  stating  that  he  would  be  held  responsible  if 
the  town  was  adjudged  liable.     Day  recovered  judgment  against  the 
town,  and  the  latter  then  brought  the  present  action.     It  was  held 
that  the  verdict  and  judgment  against  the  town  were  conclusive  evi« 
denoe  of  the  existence  of  a  defect  in  the  highway,  the  injury  to  the 
individaal  while  he  was  in  the  exercise  of  due  care,  and  the  amount 
of  the  damages."*    Contrary  to  the  usual  rule,  some  of  the  cases 
manifest  a  strong  disposition  to  waive  the  important  requirement  of 
notice   in  these  cases.     The  federal  supreme  court  holds  that  it  is 
not  necessary  that  express  notice  should  have  been  given  to  such  third 
person  to  defend  the  suit  against  the  municipal  corporation,  in  order 
to  make  the  judgment  conclusive  upon  him,  but  it  is  su£Bcient  if  he 
knew  that  the  suit  was  pending  and  could  have  defended  it.     ''The 
legal  presumption  is  that  he  knew  that  he  was  answerable  over  to  the 
corporation,  and  if  so,  it  must  also  be  presumed  that  he  knew  he  had 
a  right  to  defend  the  suit."  ^    But  this  view  is  not  to  be  commended. 
It  exhibits  too  wide  a  departure  from  the  well  settled  rules  which 
apply  to  all  the  oases  where  a  third  person,  not  a  party  or  privy  to  a 
judgment,  is  sought  to  be  concluded  by  it.     The  better  reason,  as  it 
seems  to  ns,  is  with  the  decisions  holding  that,  while  such  notice  is 
not  essential  to  the  right  qf  action  against  the  person  liable  over,  yet 
is  is  necessary  to  the  conclusiveness  of  the  judgment ;  that  is,  that 
the  plaintiff  in  the  second  suit  will  be  obliged  to  prove  all  the  facts 
upon  whieh  his  case  depends,  including  those  which,  had  he  given 


▼.  Worthlngton.  10  Gray,  496;  yUlago        ">  Milford  v.  Holbrook,  0  AUen,  17, 
«f  Port  Jervis  v.  First  Nat.  Bank,  96  N.     85  Am.  Dec.  785. 
Y.  SSa  ^  Robbins  ▼.  Chicago,  4  WalL  667; 

Ghicago  V.  Robbins,  2  Black,  4ia 
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the  notice,  woold  bave  been  conolaBiyely  established  by  the  jadg* 
ment."*  Bat  in  any  ease  it  isoecessary  for  the  municipality  to  prove 
that  the  defendant  in  its  action  was  the  author  of  the  act  whereby 
the  individual  was  injured.""  And  further,  the  judgment  does  not 
preclude  all  possible  defenses.  Thus  it  is  said :  "  A  judgment  obtained 
against  a  municipal  corporation  for  injuries  received  on  account  of 
defects  in  a  street  caused  by  third  persons,  would,  in  a  suit  by  such 
corporation,  brought  to  recover  back  what  it  had  been  compelled  to 
pay,  be  conclusive  as  to  the  right  of  the  injured  party  to  recover,  and 
AS  to  the  amount  which  the  municipal  corporation  would  be  entitled 
to  recover.  But  the  party  against  whom  the  municipal  corporation 
might  seek  to  recover  would  be  entitled  to  show  that  it  was  under  no 
•obligation  to  keep  the  street  in  safe  condition,  or  that  it  was  not  in 
faulty  or  that  the  accident  was  caused  by  the  negligent  conduct  of 
both  parties, in  which  event  no  recovery  could  be  had,  for  the  reason 
ihat  one  of  two  joint  wrong-doers  cannot  have  contribution  from  the 
other."  ***  In  other  words,  while  the  indemnitor  could  not  show  that 
the  injured  individual  was  guilty  of  negligence,  for  that  defense  would 
be  concluded  by  the  former  judgment,  yet  it  might  show  contributory 
negligence  (in  common  with  itself)  in  the  city,  for  that  was  not  and 
eould  not  have  been  litigated  before. 


«  Village  of  Port  Jervis  ▼.  Pirtt  Na- 
tional Bank,  96  N.  T.  650.  In  this  case* 
-Chief  Justice  Ruger  observed :  "  The  11- 
jibilit J  of  the  author  of  the  act  which  oo- 
•casioDS  the  injury  does  not  depend  upon 
the  fact  of  his  receiving  notice  of  the  ac- 
tion  brought   by   the    injured   party 

Against  the  municipality The 

only  object  of  notice  in  such  a  case  is  to 
•enable  Uie  corporation  to  avail  itself  of 
its  right  to  impose  the  burden  of  defense 
upon  the  party  ultimately  liable,  and  to 
•estop  the  author  of  the  injury,  by  the 
Judgment  recovered,  from  again  con- 
testing the  facts  upon  which  such  Judg- 
ment depends.  The  omission  to  give 
jiotice  in  such  case  does  not  go  to  the 
right  of  action,  but  simply  changes  the 


burden  of  proof,  and  imposes  upon  the 
party  against  whom  the  Judgment  was 
recovered  the  necessity  of  again  litigat- 
ing and  establishing  all  of  the  actiona- 
ble facts.  But  if  the  party  who  is  ulti- 
mately responsible  has  notice  of  the 
pendency  of  an  action  against  his  in- 
demnitee, and  is  given  an  opportunity 
to  defend,  and  neglects  it,  he  is  still 
bound  by  the  result  of  the  action  and 
estopped  from  controverting,  in  an  ac- 
tion subsequently  brought  against  him 
by  such  indemnitee,  the  facts  which 
were  litigated  in  the  original  action.  * 

x^City  of  Cohoes  v.  Morrison,  43 
Hun,  216. 

SM  Western  <&  Atlantic  B.  Co.  v.  At- 
lanta, 74  Ga.  774. 
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§  676.    Xnterrening  Olaimants. 

Where  a  thiid  person  intervenes  in  a  pending  action,  for  the  pur- 
pose of  claiming  the  fund  or  the  chattel  in  controversy  as  his  own, 
he  is  concluded  by  the  judgment  in  that  action,  and  cannot  after- 
wards sue  on  the  same  claim,  at  least  in  respect  of  any  title  acquired 
prior  to  the  intervention.'"  But  he  must  actively  and  substantially 
make  himself  a  party,  in  order  to  be  boand.  Thus,  where  one  claim- 
ing personal  property  attached  in  an  action  against  another  appeared 
in  such  action,  and  took  time  to  file  a  petition  of  intervention,  but 
withdrew  without  'filing  such  petition,  it  was  held  that  he  was  not 
bound  by  any  subsequent  proceedings  in  the  action."" 


§  677.    Landlord  and  Tenant. 

Although  the  ease  of  landlord  and  tenant  forms  one  of  the  typ- 
ieal  examples  of  privity  in  estate,  yet  the  authorities  are  by  no 
means  harmonious  in  regard  to  the  proper  application,  to  parties 
standing  in  that  relation,  of  the  principles  of  estoppel  by  judgment. 
In  some  of  the  states  it  is  held  that,  where  ejectment  is  brought 
against  the  tenant  in  possession,  and  he  gives  due  and  legal  notice 
to  his  landlord,  and  the  latter  has  an  opportunity  to  come  in  and 
defend,  the  landlord  is  bound  by  the  judgment  against  the  tenant."' 
Bat  in  other  jurisdictions  the  doctrine  is  that  the  lessor  is  not 
estopped  or  concluded  by  the  judgment  in  a  former  action  against 
his  tenant,  whereby  the  title  was  adjud^ii  to  be  in  the  claimant, 
notwithstanding  he  was  duly  notified  of  the  action,  and  even  although 
he  put  his  title  in  issue  and  defended  it,  unless  he  was  made  a  party 


M  Gambel  v.  Pitkin,  118  U.  8.  646,  6 
Bap.  Ct  Bep.  616;  Richardson  v.  Wat- 
son, 28  Mo.  84;  Richardson  v.  Jonos,  16 
Mo.  177;  Shelton  v.  Brown,  22  La.  Ann. 
163;  Aleix  v.  Derbigny,  22  La.  Ann. 
885;  Stoddard  v.  Thompson,  81  Iowa, 
80;  Markham  v.  O'Connor,  28  La.  Ann. 
«88;  Sute  v.  Spikes,  88  Ark.  801.  Com- 
pare DUley  T.  McGregor,  24  Eans.  861. 


«» Wilson  V.  Trowbridge,  71  Iowa, 
845,  82  K.  W.  Rep.  87& 

>w  Chambers  v.  Lapaley,  7  Pa.  St  24; 
Ryerss  v.  Rippey,  26  Wend.  482;  Har- 
vie  V.  Turner,  46  Mo.  444;  Valentine  v. 
Mahoney.  87  Cal.  889;  Chant  ▼.  Reyn- 
olds, 40  Cal.  218;  McCreery  ▼.  Everding, 
64  Cal.  168;  Van  Alstine  v.  McCarty,  61 
Barb.  826;  Hanson  v.  Armstrong,  22  IlL 
442. 
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of  record  in  that  litigation.''"  The  ground  of  this  doctrine  is  that  the 
lessor  does  not  claim  through  or  under  the  lessee,  and  therefore  is  not, 
in  that  sense,  his  privy.  But  however  this  may  be,  it  seems  to  be 
conceded  that  when  an  action  is  brought  against  a  tenant  by  a 
stranger  to  recover  possession  of  the  premises,  without  notice  to  the 
landlord,  and  judgment  is  rendered  for  the  stranger,  the  possession 
is  adversely  and  completely  changed  by  virtue  of  the  judgment,  and 
the  landlord  is  so  far  bound  by  the  judgment  notwithstanding  his 
want  of  notice,  although  he  is  not  concluded  as  to  the  title  or 
future  right  of  possession.''^  A  judgment  and  execution  in  an  action 
of  ejectment  cannot  affect  a  person  in  possession  of  the  premises 
when  the  suit  is  commenced,  unless  he  is  made  a  defendant  to  the 
action ;  but  if  a  tenant  of  the  defendant  in  such  action  has  taken 
possession  with  actual  notice  of  the  pendency  of  the  action,  he  will 
be  estopped  by  the  judgment  as  though  a  party ."^ 

In  regard  to  actions  brought  by  a  tenant,  it  is  held  that  the  con- 
clusiveness of  the  judgment,  upon  the  points  in  issue,  will  inure 
equally  to  the  benefit  and  protection  of  the  landlord.  Thus,  for 
example,  a  judgment  recovered  by  a  tenant  in  an  action  against  a 
trespasser,  who  justified  under  a  void  tax  sale  of  the  premises,  is 
conclusive  against  the  same  defendant,  on  the  question  of  the  validity 
of  the  tax  sale,  when  interposed  in  another  action  brought  by  the 


»•  Boles  V.  Smith,  6  Sneed,  105;  Stoat 
V.  Tall,  71  Tex.  488.  9  a  W.  Rep.  829; 
Orthwein  v.  Thomas  (lU.)*  18  N.  E.  Rep. 
564;  Smith  v.  Oayle,  58  Ala.  COO;  Brush  ▼. 
Cook,  Brayt  (Yt.)89;  Bennett  v.  L«ach, 
25  Hun,  178;  Kent  ▼.  Lasley,  48  Wis. 
257,  4  N.  W.  Rep.  28.  In  Samuel  v. 
Dinkins,  12  Rich.  172, 75  Am.  Dec.  729, 
it  was  said:  "A  tenant,  as  a  privy  In  es- 
tate, will  he  concluded  by  the  acts  of 
his  landlord  prior  to  the  lease,  and  by  a 
recovery  had  against  the  landlord  on 
grounds  equivalent  to  such  acts;  but  the 
landlord  claims  not  under  the  tenant, 
and  should  not  suffer  for  his  default  or 
weakness.  When,  aa  in  this  case,  the 
tenant  was  assisted  on  the  trial  by  the 
landlord,  still  if  the  landlord  was  no  par- 
ty on  the  record,  it  cannot  appear  from 
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the  recovery  against  the  tenant  that  the 
landlord  had  the  full  opportunity  for 
defense  which  as  a  party  he  would  have 
enjoyed.  If  it  could,  by  extrinsic  evi- 
dence, be  shown  that  the  landlord's  ef- 
forts were  in  no  way  impeded,  and  that 
aU  the  rights  of  offering  testimony, 
cross-examining,  and  fairly  presenting 
his  title,  were  exercised  by  him,  still  he 
would  not  be  concluded.  His  being  a 
party  might  have  caused  change  in  the 
Jury  or  in  the  admissibility  of  evidence, 
or  in  the  conduct  of  parties  or  counsel, 
which  would  have  altered  the  result " 

>»  Stridde  v.  Saroni,  21  Wis.  178;  Read 
V.  Allen,  68  Tex.  880;  Chant  v.  Reyn- 
olds, 49  Cal.  21& 

■^Fogarty  v.  Sparks,  22  Cal.  142; 
Bradley  v.  McDaniel,  8  Jonea,  128L 
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zevenioner  to  recover  for  the  injury  to  the  inheritance.'^  But  il 
does  not  follow  that  a  recovery  by  or  against  the  tenant  will  bar  an 
aetion  by  the  landlord  upon  the  same  acts  or  facts.  For  they  may 
sae  in  respect  to  entirely  distinct  and  individual  rights.  Thus,  in  a 
ease  in  Massachusetts,  it  appeared  that,  in  consequence  of  a  leak  io 
the  main  pipe  of  the  defendant  gas  company,  an  explosion  occurred, 
whereby  damage  was  done  to  the  plaintiff's  house.  In  plaintiff's 
aetion  against  the  company  for  negligence,  defendant  offered  in  evi-^ 
dence  a  judgment  in  its  favor  in  an  action  formerly  brought  by 
plaintiff's  tenant,  who  was  in  possession  of  the  house  at  the  time,  in 
which  the  latter  had  claimed  damages  for  injury  to  his  person  and 
property  caused  by  the  same  explosion.  But  it  was  held  that  the 
plaintiff  and  his  tenant  were  not  in  privity  as  respects  this  case,  and 
consequently  such  former  judgment  was  not  evidence  against  the 
plaintiff.  ''The  plaintiff's  right  to  recover  for  the  destruction  of  his 
building, "  said  the  court,  ''is  entirely  independent  of  the  tenant's 
claim  for  the  personal  injury.  The  landlord  does  not  claim  by, 
through,  or  under  his  tenant.  The  former  judgment  therefore  was 
not  between  the  same  parties  or  their  privies,  nor  was  the  cause  of 
aetion  the  same;  no  right  or  title  to  the  demised  premises  was 
involved.  **  •• 

S  678.    Principal  and  Agent. 

Although^  as  a  general  principle,  it  is  undoubtedly  true  that  thertf 
28  no  privity  of  estate  between  principal  and  agent,  yet  there  are  par- 
tienlar  cases  where  a  judgment  for  or  against  the  one  may  be  evi- 
dence for  or  against  the  other.  Thus  it  is  held  that  where,  in  replevin 
for  goods  in  the  hands  of  an  agent,  the  defendant  pleads  property 
in  hiB  principal,  and  the  plaintiff  obtains  a  verdict,  the  principal  is 
eonclnded  from  disputing  the  title  of  the  plaintiff  in  a  subsequent 
aetion  against  the  principal,  at  least  if  the  latter  had  notice  of  the 
first  Boit  and  an  opportunity  to  defend.  ^    So  where  the  plaintiff 

*<i  Freer  v.  Btolenbnr,  >  Abb.  App.         MSMcEinzie  v.  Railroad,  28  Md.  161; 
Dec.  lae.  Warfleld  v.  Davis,  14  B.  Mon.  40. 

*»B«rtielt  ▼.  Bctton  Gas  Light  OOb, 
m]faBa.20e. 
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BueB  the  agent  and  is  defeated,  and  then  sues  the  principal ,  the  lat- 
ter may  take  advantage  of  the  estoppel  against  the  plaintiff.*^  Bat 
a  judgment  against  a  principal  for  damages  caused  by  the  negligence 
of  his  agent,  while  it  is  evidence  to  show  the  quantum  of  damages  in 
an  action  by  the  former  against  the  latter  to  recover  for  the  damages 
sustained  by  the  principal,  is  not  admissible  to  show  that  the  alleged 
damages  were  attributable  to  the  agent's  negligence.  ^  So  an  action 
by  an  agent  for  a  conversion  of  property,  in  which  the  jury  found  the 
title  to  be  in  the  principal  and  therefore  gave  the  agent  nominal 
damages,  is  no  bar  to  an  action  by  the  principal.  ^  But  in  a  case 
where  a  cause  of  action  against  a  carrier  for  negligence  is  of  such  a 
character  that  it  may  be  prosecuted  either  by  the  owner  of  the  prop- 
erty or  by  his  agent,  on  account  of  an  express  contract  between  the 
agent  and  the  carrier,  a  judgment  in  favor  of  the  carrier,  in  a  suit 
brought  by  the  owner,  is  a  bar  to  a  subsequent  suit  brought  by  the 
agent.  ••' 

§  678.    Master  and  Servant. 

Where  one  appears  in  a  suit  and  defends  the  same,  upon  an  alle- 
gation that  the  defendant  acted  as  his   servant  or  agent  in  the 


***  Emma  Silver  Mining  Co.  v.  Emma 
Mining  Co.  of  New  York,  7  Fed.  Rep. 
401.  In  delivering  the  opinion  in  this 
case,  Choate,  D.  J.,  stated  the  doctrine 
as  follows:  "The  weight  of  authority 
is  that  where  an  agent  in  a  transaction 
Is  sued  after  the  termination  of  his 
agency,  and  upon  a  trial  of  the  merits 
the  issue  is  determined  against  the 
plaintiff,  the  principal,  though  not  a 
party  to  the  suit,  can  avail  himself  of 
the  Judgment  as  a  bar,  when  he  is  sued 
by  the  same  plaintiff  on  the  same  cause 
of  action.  While  the  principal,  if  he 
had  no  notice  of  the  former  suit,  and 
no  opportunity  to  defend  it,  may  not 
be  concluded  by  a  Judgment  against  his 
former  agent,  or  made  responsible  for 
the  agent's  bad  pleading  or  blunders 
in  the  trial  of  the  cause,  because  so  to 
conclude  him  would  be  to  deprive  him 
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of  his  property  without  due  process  of 
law,  yet,  as  regards  the  plaintiff  who 
has  before  sued  the  agent  and  been  de- 
feated, there  h  no  reason  why  he  should 
not  be  concluded  upon  that  principle 
of  public  policy  which  gives  every 
man  one  opportunity  to  prove  his  case, 
and  limits  every  man  to  one  sueh  op- 
portunity. He  has  had  his  day  in  court, 
and  it  is  immaterial  whether  he  has 
chosen  to  test  his  right  as  against  the 
principal  or  the  agent  in  the  transac- 
tion, provided  the  issue  to  be  tried  was 
identical  as  against  both.  Castle  v. 
Noyes.  14  N.  Y.  829;  Emery  v.  Fowler, 
89  Me.  829,  and  cases  cited.  * 
3tf  Baynard  v.  Harrity,  1  Houst  900l 
««Pico  V.  Webster,  12  Cal.  140. 
^  Qreen  v.  Clark,  6  Denio,  497;  s.  o. 
12  N.  Y.  848. 
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transaotion  which  forms  the  basis  of  the  suit,  or  where  he  has  a 
right  and  opportanity  to  so  intervene,  beoause  the  relation  of  master 
and  servant  does  in  reality  exist,  or  where  it  is  his  duty  to  appear  and 
assume  the  defense,  in  consequence  of  his  implied  obligation  to  save 
his  servant  harmless  in  the  commission  of  the  acts  which  he  has 
directed,  in  either  sach  case  he  is  bound  by  the  verdict  and  judg- 
ment, as  being  in  privity  with  the  nominal  defendant*^  Similarly, 
it  is  held  that  where  a  judgment  has  been  rendered  for  the  defendant 
in  trespass  against  a  master,  this  will  bar  a  subsequent  action  against 
his  servant  for  the  same  acts  of  trespass;  because,  it  is  argued,  the 
servant  would  be  allowed  to  show  that  he  acted  by  the  lawful  com- 
aumd  of  his  master,  or  that  satisfaction  had  been  obtained  out  of  the 
master,  and  therefore,  by  analogy,  he  ought  to  be  allowed  to  prove 
that  a  former  suit  against  his  master  for  the  same  acts  was  defeated^ 
on  the  merits.** 

I  680.    Oi&cer  and  Deputy* 

There  is  in  general  no  privity  between  an  officer  and  his  deputy. 
Thus  a  sheriff,  having  possession  of  property  under  a  writ  of  attach- 
ment, is  not  bound  by  the  judgment  in  a  replevin  suit  to  which  he 
was  not  a  party,  and  in  which  he  was  not  served  with  process  and 
did  not  appear,  and  which  he  did  not  defend,  although  his  under- 
sheriff  was  a  party  to  the  suit.^  On  the  same  principle,  where  one 
has  brought  trespass  against  a  deputy  sheriff  for  goods  taken,  and 
has  recovered  judgment,  such  judgment,  though  remaining  unsatis- 
fied, cannot  be  made  the  basis  of  an  action  against  the  sheriff.  For 
the  two  cannot  be  considered  joint  trespassers,  on  their  mere  relation 
to  each  other,  so  as  to  subject  them  to  a  joint  action,  or  to  give  the 
plaintiff  a  right  to  sue  one  on  a  judgment  recovered  against  the 
other.* 

•■Castlev.  Noyes,  UN.  Y.  829.  "OQeekle   t.  KIrby   Co.,  106  U.  a 

M  Emery   v.  Fowler,  89  Me.  826,  68  879,  1  Sup.  Ct  Rep.  816. 

Am.  Dec  627.  But  this  last  position  has  *b^  Campbell   v.    Phelps,  1  Pick.  62. 

been  denied,  on  the  ground  of  a  want  Bnt   compare   Morgan   v.  Chester,   4 

of  privity  between  master  and  servant  Conn.  887. 

^ee  Alexander  v.  Taylor,  4  Denio,  802. 
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§  681.    Bailor  and  Bailee. 

Either  the  general  owner  of  property  or  a  bailee  having  a  special 
interest  in  it  can  maintain  trover  or  case  for  an  injury  to  it  or  con- 
version of  it;  and  where  the  owner  brings  the  action  and  there  is 
judgment  against  him  on  the  merits,  it  is  a  bar  to  a  suit  by  the 
bailee.*"*  And  conversely,  either  the  bailor  or  bailee  having  the 
right  to  maintain  a  suit  against  a  stranger  for  injury  to  the  goods,  a 
recovery  and  satisfaction  by  either  may  be  pleaded  in  bar  of  any 
subsequent  suit  by  the  other,  for  the  damages  or  loss  resulting  from 
the  same  injury;  although  it  is  said  that  the  suit  by  the  general 
owner  cannot  be  barred  by  a  recovery  and  satisfaction  by  the  bailee 
in  a  suit  commenced  aJUr  the  suit  by  the  general  owner."*  A  judg- 
ment determining  that  the  property  involved  belongs  to  the  plaintiff 
is  conclusive  on  a  warehouseman  with  whom  plaintiff's  adversary 
has  stored  it,  and  cannot  be  contradicted  in  an  action  to  recover  the 
possession  of  the  property."* 

§  682.    Successors  in  OfELce. 

According  to  the  generally  accepted  doctrine,  the  incumbent  of  an 
office  stands  in  a  relation  of  privity  with  his  predecessor  in  the  same 
office;  that  is,  they  are  connected  by  successive  relationship  to  the 
same  rights  of  property.  Consequently  the  incumbent  is  concluded 
by  a  judgment  for  or  against  his  predecessor  in  any  suit  touching 
the  powers  or  privileges  of  the  office.*"  And  if  the  title  to  the  office 
is  controverted,  the*  decision  will  of  course  be  conclusive  upon  any 
person  claiming  under  the  contestant. 

§  683.    Oorporation  and  Stockholders. 

Where  proceedings  are  taken,  under  a  statute,  to  enforce  upon  the 
stockholders  of  a  oorporation  a  personal  liability  for  its  debts,  what 

» Green  v.  darka.  Id  K.  Y.  84a  >•*  Hughes  v.  United  Pfpa  Lines  (K. 

"•Steamboat  Farmer  v.  McCraw,  98  Y.),  28  N.  S.  Rep.  1042. 

Ala.  189,  88  Am.  Dec.  718;  s.  c.  81  Ala.  *»Boanker  t.  Atkyns,  Skin.  IS. 
869;  Story  on  BailnL  §  94. 
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effect  is  to  be  given,  as  evidenoe,  to  a  jadgment  preyiously  recovered 
against  the  corporation  ?  In  Massachusetts,  by  a  long  and  nniform 
course  of  decisions,  it  has  been  settled  that  such  judgment  is  final 
and  conclusive  evidence;  that  it  estops  the  stockholders  from  deny- 
ing the  existence  or  validity  of  the  original  claim;  and  that  the  merits 
of  the  judgment  cannot  be  inquired  into**"*  '^Every  member  of  a  cor- 
poration is  so  far  privy  in  interest  in  a  suit  against  the  corporation 
that  he  is  bound  by  a  judgment  against  it."  ^  This  doctrine  has 
also  the  sanction  of  the  United  States  supreme  court  ;*"*  and  is 
approved  and  accepted  in  many  of  the  states,"*  as  well  as  in  Eng- 
land.^ A  recent  text- writer  has  placed  the  rule  upon  a  basis  of  rea- 
soning which  appears  impregnable,  in  the  following  language :  ''A 
judgment  obtained  against  the  corporation  is  certainly  conclusive 
(until  reversed  for  error  or  impeached  for  fraud)  in  a  suit  to  charge 
the  stockholders  upon  their  unpaid  subscriptions;  and  by  analogy  it 
should  also  be  held  conclusive  in  a  suit  to  charge  them  upon  their 
additional  individual  liability  to  creditors.  It  must  be  home  in  mind 
that  a  corporation  is  composed  of  its  stockholders,  and  that  a  judg- 
ment obtained  against  the  corporation  is  in  reality  a  judgment 
obtained  against  the  stockholders  in  their  corporate  capacity.  There 
is  no  reason  why  the  members  of  a  corporation  should  be  allowed  to 
contest  a  creditor's  claim  twice, — once  in  a  suit  against  the  corpo- 
ration through  the  corporate  agents,  and  again  in  a  suit  brought  to 
charge  them  individually.  If  the  judgment  against  the  corporation 
was  obtained  by  fraud  or  through  collusion  with  the  company's 
agents,  the  stockholders  may  obtain  relief  through  equitable  proceed- 


■*  Brewer  ▼.  New  GlouceBter,  14 
Mms.  816;  GaskiU  t.  Dudley,  6  Met 
046,  89  Am.  Dec.  760;  Lane  ▼.  School 
District  10  Met  462;  Holyoke  Bank  ▼. 
Goodman  Paper  Co.,  0  Gush.  676;  Far- 
nnm  ▼.  Ballard  vale  Machine  Shop.  12 
Cnsh.  607;  Johnson  ▼.  Somerville  Dye- 
ing Co.,  16  Gray,  216;  Hawes  t.  Anglo- 
Saxon  Petroleum  Co.,  101  Mass.  886; 
Tbayer  ▼.  New  England  Lithographic 
Co.,  108  Mass.  628. 

•7  GaskiU  t.  Dudley,  6  Met  646,  89 
Am.  Dec.  750. 


>»  Hawkins  ▼.  Glenn,  181  U.  8.  819, 
9  Sup.  Ct  Rep.  789. 

"•Came  v.  Brigham,  89  Me.  86;  MiUi- 
ken  V.  Whitehouse.  49  Me.  629;  MerriU 
T.  Suffolk  Bank,  81  Me.  67;  Don  worth 
▼.  Coolbaugh,  6  Iowa,  800;  Wilson  v. 
Pittsburgh  Coal  Co.,  48  Pa.  St  424; 
Thompson,  Liab.  of  Stockh.  §  829  ei 
9eq, 

^  Bank  of  Australasia  t.  Nias,  16  Q. 
B.  717. 
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ingB."  ^  There  are,  however,  two  qualifications  upon  the  application 
of  this  rale.  In  the  first  place,  it  seems  that  the  organization  and 
existence  of  the  corporation  mast  be  proved  as  an  independent  fact 
in  thesait  against  the  stockholders;  that  matter  is  not  conclusively 
established  by  the  first  jadgment.""  And  in  the  second  place,  if  the 
statute  only  provides  that  the  stockholders  shall  be  personally  liable 
for  a  specified  class  of  debts  or  to  a  specified  class  of  creditors,  it 
may  be  permissible  to  inquire,  independently  of  the  judgment,  whether 
the  original  claim  belonged  to  the  class  contemplated  by  the  law."^ 

In  some  few  of  the  states  a  modified  form  of  the  above  rule  is  in 
force.  In  those  jurisdictions,  it  is  considered  that  a  judgment  against 
the  corporation  is  prima  facie  evidence  of  indebtedness  in  an  action 
against  the  stockholders,  and  can  be  questioned  only  on  the  ground 
of  fraud  or  mistake ;  the  stockholders  not  being  mere  sureties  for  the 
corporation,  but  primarily  and  jointly  liable  with  it.  '^It  is  not 
strictly  ret  judicata  against  the  stockholders,  but  such  strong  evidence 
of  the  indebtedness  that  it  can  only  be  questioned  on  the  ground  of 
fraud  or  mistake."  ^  If  this  means  that  the  judgment  is  conclusive 
on  the  merits  (though  open  to  the  imputation  of  fraud),  it  is  practi* 
cally  equivalent  to  the  rale  as  elsewhere  held.  Otherwise  the  posi* 
tion  is  certainly  untenable.  For,  on  well  known  principles,  a  judg- 
ment is  either  conclusive  evidence  or  it  is  not  admissible  at  all.  It 
cannot  be  "^strong"  or  persuasive  evidence. 

In  the  state  of  New  York  this  matter  has  long  been  a  vexed  ques- 
tion. For  fifty  years  the  course  of  the  decisions  exhibits  the  utmost 
confusion,  vacillation,  and  uncertainty.  It  would  be  tedious  and 
unprofitable  to  review  the  cases  at  this  point,  but  they  are  all  col* 
lected  in  the  foot-note,  to  which  we  refer  the  reader  who  may  have 
occasion  to  inquire  further  into  the  law  of  that  state.'*    The  final 


^  Morawetz  on  Priv.  Corp.  g  610. 

"BSHudBon  V.  Carman,  41  Me.  84. 

«s  Wilson  T.  StockhoIderB,  48  Pa.  Bt 
424;  ConaDt  ▼.  Van  Schaick,  24  Barb. 
87;  Larrabee  t.  Baldwin,  85  Cal.  185. 

SM  Merchants'  Bank  v.  Chandler,  19 
Wis.  484;  Grand  t.  Tucker,  5  Eans.  70; 
Berger  v.  Williams,  4  McLean,  677. 

mSlee  v.  Bloom,  20  Johns.  869;  Moss 
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T.  Oaklej,  d  Hill,  266;  Moss  t.  McCul- 
lough,  6  Hill,  181;  s.  c.  7  Barb.  279; 
Hoagland  y.  Bell,  86  Barb.  67;  Miller  y. 
White.  69  Barb.  484;  Hall  y.  Sigel,  18 
Abb.  Pr.  N.  B,  178;  Lowryy.  Inman.  48 
N.  Y.  119;  Belmont  y.  Coleman.  21  N. 
Y.  96;  CoDkling  v.  Furman,  8  Abb.  Pr. 
N.  8.  161;  Strong  y.  Wheaton,  88  Barb. 
616;  Wheeler  y.  Miller,  24  Hud,  641; 
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resnlt  appears  to  be  that,  in  that  jurisdiotion,  the  judgment  is 
not  eoneliisive  and  not  even  prima  fade  evidence  against  the  stock- 
holders,^— a  conclusion  which  is  equally  opposed  to  the  almost  uni- 
yeisal  opinion  elsewhere  and  to  sound  legal  reason. 

The  liability  of  a  stockholder  for  the  debt  of  the  corporation  is 
extinguished  by  the  recovery  of  a  judgment  thereon  against  the  cor- 
poration,  if  he  was  not  summoned  to  appear  in  the  suit  and  ceased 
to  be  a  stockholder  before  the  recovery  of  the  judgment."^  So  a 
stockholder  in  an  insolvent  insurance  company  is  not  liable  to  an 
action  on  an  assessment  made  on  his  stock-notes  by  the  court  in  a 
proceeding  by  the  creditors  against  the  company  in  which  a  receiver 
was  appointed,  on  the  petition  of  the  receiver  and  creditors,  where 
he  was  not  made  a  party  to  such  proceeding.^ 

§  684.    Municipal  Oorporation  and  Taz-Fayers. 

*A  judgment  against  a  county  or  its  legal  representatives,  in  a  mat- 
ter  of  general  interest  to  all  the  people  thereof,  as  one  respecting  the 
levy  and  collection  of  a  tax,  is  binding  not  only  on  the  official  repre- 
sentatives of  the  county  named  in  the  proceeding  as  defendants,  but 
upon  all  the  citizens  thereof  though  not  made  parties  defendant  by 
name.  This,  we  think,  is  so  both  on  principle  and  authority ;  for,  in 
suits  of  the  character  mentioned,  the  legally  constituted  represents.- 
tives  of  the  county  stand  in  the  place  of  each  citizen  of  the  county 
who  is  liable  to  be  called  on  as  a  tax-payer  to  contribute  his  proper 
proportion  to  liquidate  the  demand  which  a  judgment  may  estab- 
lish."  ^  Thus,  where  a  county  issued  bonds  in  aid  of  a  railroad,  and 
a  suit  was  brought,  by  certain  citizens  and  tax-payers  of  the  county, 
against  the  officers  of  the  county,  to  enjoin  the  issue  of  the  bonds  and 
declare  them  invalid,  and  judgment  was  given  against  the  validity  of 

MiUer  ▼.  White,  60  N.  T.  187;  McMa-  ^^Handrabany.CheBhire  Iron  Works, 

hon  ▼.  Macy.  61  K  T.  166;  Stephens  v.  4  Allen,  896. 

Fox,  88  N.  Y.  818.  » Lamar  Ins.  Co.  v.  Gnliok,  102  HI. 

WMcMahon  v.  Macy,  61  K.  Y.  166.  41. 

This  case  contains  a  somewhat  extend-  **  State  v.  Rainej,  74  Mo.  220;  Clark 

ed  review  of  the  New  York  authorities,  v.  Wolf,  20  Iowa,  197:  Sauls  v.  Free- 
man (Fla).  4  South.  Rep.  625. 
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the  bonds,  snch  judgment  is  conolnsive  in  a  sait  against  the  county 
by  any  holder  of  the  bonds  ^ho  took  ^ith  notice  of  the  pendency  of 
the  fonner  suit.  ^  And  conversely,  a  jndgment  npon  the  merits  dis- 
missing an  action  brought  by  certain  tax-payers  of  a  county  against 
the  county  commissioners,  to  enjoin  the  issue  of  railroad  aid  bonds, 
is  an  estoppel  to  a  subsequent  action,  after  the  bonds  have  been 
issued,  brought  in  the  name  of  the  state  upon  the  relation  of  certain 
other  tax-payers  of  the  same  county,  against  the  commissioners,  the 
railroad,  and  purchasers  of  the  bonds,  to  have  the  bonds  adjudged 
illegal  and  void.  ^  But  it  is  held  that  a  judgment  in  favor  of  A.,  set- 
ting aside  an  assessment  for  a  local  improvement,  binds  only  the  par- 
ties to  the  suit  in  which  it  was  rendered,  and  does  not  prevent  B. 
from  maintaining  an  action  to  restrain  the  collection  of  the  same 
assessment.  ^  And  so  a  previous  judgment  declaring  the  assessment 
under  which  a  tax  sale  was  made  absolutely  void,  is  not  binding  on 
the  purchaser  at  such  sale,  if  he  was  not  a  party  to  the  suit  in  which 
the  judgment  was  rendered.  "* 

%  686.    Trustee  and  Cestui  Que  Trust. 

• 

The  general  rule  is,  that  in  all  proceedings  affecting  the  trust 
estate,  whether  brought  by  or  against  third  persons,  the  trustee  and 
cestui  que  truet  are  so  far  independent  of  each  other  that  the  latter 
must  be  made  a  party  to  the  suit  in  order  to  be  bound  by  the  judg- 
ment or  decree  rendered  tberein.^^  But  whether,  in  a  suit  to  redeem 
or  to  foreclose  a  mortgage  of  the  trust  estate,  it  is  necessary  that  all 


370  Scotland  County  v.  Hill,  lid  U.  8. 
188,  5  Sup.  Ct  Rep.  08.  Compare  Atch- 
iBon,  T.  &  S.  F.  R.  Co.  v.  Comm'rs  of 
Jefferson  Co..  12  Eans.  127.  And  see 
Laird  v.  De  Soto,  22  Fed.  Rep.  421. 

^^  State  V.  Chester  &  L.  R.  Co.,  18  & 
Car.  290;  Harmon  v.  Auditor  of  Public 
Accounts,  123  111.  122, 18  N.  £.  Rep.  161. 

s7>Zink  V.  Buffalo,  18  N.  Y.  Supreme 
Ct  611. 

S7S  State  ▼.  Batt,  40  La.  Ann.  582,  4 
South.  Rep.  405. 

»«  Bifleld  V.  Taylor,  1  MoL  198;  Ad- 
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ams  V.  St  Leger,  1  Ball.  &  Bea.  184; 
Morse  ▼.  Sadler,  1  Cox  Ch.  852;  Calver- 
ley  V.  Phelp,  6  Madd.  229;  Caldwell  ▼. 
Taggart,  4  Pet.  190, 202;  Piatt  v.  Oliver, 
2  McLean,  267;  Fish  v.  Howland,  1 
Paige,  20;  Schenck  v.  EUingwood.  8 
Edw.  Ch.  175;  Whelan  v.  Whelan,  8 
Cow.  587;  Stillwell  v.  McNeely,  2  K.  J. 
Eq.  805;  Dunn  v.  Seymour,  11  N.  J.  Eq. 
220;  Collins  ▼.  Lofftus.  10  Leigh,  5,  84 
Am.  Dec.  719;  Helm  v.  Hardin,  2  B. 
Mon.  281;  Sprague  v.  Tyson,  44  Ala. 
888;  Harris  v.  Mebane,  66  N.  Car.  884. 
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the  ee$tui»  que  iru$t  should  be  joined  as  parties,  is  not  fully  settled. 
The  English  cases  apply  the  general  rule  in  this  instance."^  But 
the  majority  of  the  American  cases  hold  that  in  such  cases  the  trus- 
tee may  represent  the  beneficiaries,  and  the  latter  will  be  bound 
by  the  decree,  in  the  absence  of  fraud.*^  An  exception  to  the  gen- 
eral  rule  exists  in  cases  where  the  cestuis  que  trust  are  so  numerous 
that  it  would  be  impossible  or  extremely  inconvenient  to  bring  them 
all  before  the  court.  Under  such  circumstances,  they  need  not  all 
be  made  parties  to  the  suit,  but  if  a  sufficient  number  join  in  the 
action,  and  a  reasonable  constructive  notice  be  given  to  the  others, 
the  latter  are  considered  as  virtually  represented  in  the  proceedings, 
and  are  therefore  bound  by  the  final  adjudication.^  But  a  few  of 
the  beneficiaries  cannot  be  allowed  to  represent  the  rest,  unless  there 
is  one  general  right  in  all,  i.  «.,  unless  their  beneficial  interests  are 
entirely  homogeneous;  otherwise  they  must  aU  be  made  parties  in 
order  to  be  bound.*^ 


§  686.    Principal  and  Surety. 

According  to  the  civil  law,  the  obligation  of  a  surety  being  dependent 
upon  that  of  the  principal,  the  surety  is  regarded  as  identified  with 
the  principal,  in  respect  to  whatever  is  decided  for  or  against  him. 
And  hence  if  the  demand  against  the  principal  has  been  dismissed 
{upon  grounds  not  personal  to  himself),  the  surety,  in  case  he  is 
afterwards  sued,  may  oppose  the  exceptio  rei  judicata  to  the  creditor. 
And  conversely,  when  the  judgment  is  against  the  principal,  the 
creditor  may  avail  himself  of  the  same  exception  as  against  the 


'''Henley V.  StODe,  8  Beav.  856;  Lowe 
▼.  Morgan,  1  Bro.  Cb.  868;  Palmer  v. 
CarUsle.  1  Sim.  &  8tu.  428;  Calverley  v. 
Fhelp,  6  Madd.  229;  Thomas  v.  Dun- 
ning, 6  De  G.  &  Sm.  618. 

''^New  Jersey  Franklinite  Co.  v. 
Ames.  12  N.  J.  £q.  507;  Willink  v.  Ca- 
nal Co.,  4  N.  J.  Eq.  877;  Johnson  v. 
Robertson,  81  Md.  476;  Van  Vecbten  v. 
Terry,  2  Johns.  Ch.  197. 

"^  Piatt   V.   Oliver,  2  McLean,  267; 


Kerr  v.  Blodgett,  48  K.  T.  62;  Van 
Vecbten  v.  Terry,  2  Johns.  Cb.  197;  Eg- 
berts V.  Wood,  8  Paige.  617,  24  Am. 
Dec  286;  Thompson  v.  Brown,  4  Johns. 
Cb,  619;  Willink  v.  Canal  Co..  4  N.  J. 
Eq.  877;  Shaw  v.  Railroad.  5  Gray,  170. 
^> Evans  v.  Stokes,  1  Keen,  24;  New- 
ton V.  Egmont,  4  Sim.  574;  Richardson 
V.  Larpent,  2  Y.  A;  Coll.  Cb.  507;  Long 
V.  Yonge,  2  Sim.  885;  Bainbridge  v. 
Burton,  2  Bea?.  589. 
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surety.''*  And  this  view  of  the  eonolaBiveneBS  of  the  judgment  upon 
the  surety  has  been  adopted  in  some  of  our  own  courts  in  cases  where- 
the  surety,  though  not  a  party  to  the  suit,  had  notice  of  the  proceed- 
ings.*^  But  the  general  tendency  of  the  English  and  American  juris* 
prudence  is  to  hold,  in  ordinary  cases  of  suretyship,  that  a  judgment 
against  the  principal  is  not  conclusive  upon  the  surety,  unless  the  lat-^ 
ter  was  made  a  defendant  to  the  action.""  Thus,  although  a  judgment 
is  rendered  against  the  estate  of  the  deceased  maker  of  a  promissory 
note  in  such  form  as  to  show  that  the  claim  was  presented  to  th» 
court  within  two  years  from  the  grant  of  administration,  it  is  held 
that  a  surety  on  the  note,  not  a  party  to  the  judgment,  may  show 
that  the  claim  was  not  in  fact  so  presented.^  And  in  New  Tork,  the- 
authorities  even  go  so  far  as  to  hold  that  a  mere  surety  for  a  debt 
will  not  be  bound  by  a  judgment  against  his  principal,  even  though 
the  suit  was  conducted,  on  the  part  of  the  principal,  exclusively  by 
the  surety  as  his  agent."^  But  still  there  are  many  cases  which  bus> 
tain  the  doctrine  that  the  judgment  against  the  principal  is  at  least 
prima  facie  evidence  against  the  surety,  though  liable  to  be  impeached 
for  fraud,  collusion,  mistake,  or  payment.***  On  the  whole,  the  best 
rule  which  can  be  deduced  from  the  authorities  is,  that  the  judgment 
is  conclusive  upon  the  surety  only  in  cases  where  the  principal  may 
be  considered  as  the  former's  agent  in  the  particular  transaction^ 
and  where,  upon  a  fair  construction  of  the  contract  of  indemnity,  it 
may  be  construed  as  binding  the  surety  to  a  responsibility  for  the 
conduct  or  result  of  the  suit  in  which  the  judgment  is  rendered; 
otherwise  the  judgment  proves  only  the  fact  of  its  own  existence.*"* 
For  the  purpose  of  our  further  discussion  of  this  subject  it  will  bo 


^1  Pothier  on  Obi.  (Evans)  p.  562. 
See  the  French  law  followed  and  ap- 
plied, in  this  respect,  in  Brnsh  t.  Wil- 
son, 2  Lower  Canada,  249. 

*«>  Stoops  V.  Wittier,  1  Mo.  App.  420. 

^  King  V.  Norman.  4C.  B.  884;  Dong- 
lass  V.  Howland.  24  Wend.  85;  Beall  y. 
Beck,  8  Har.  &  McH.  242;  McKeller  v. 
Rowell,  4  Hawks,  84;  Lartiqne  v.  Bald- 
win, 5  Mart  198. 

M«  Curry  v.  Mack.  90  111.  606. 

»s  Jackson  v.  Griswold,4  Hill(N.  T.}, 
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522;  Moss  v.  McCullough,  6  HU1(N.  Y.), 
181. 

*B*  Drummond  v.  Prestman,  12  Wheat 
515;  Brad  well  v.  Spencer,  16  Ga.  578; 
Haddock  t.  Perham,  70  Ga.  572;  Ber- 
ger  Y.  Williams,  4  McLean,  577;  Res- 
publica  T.  Davis,  8  Teates.  128,  2  Am. 
Dec.  866;  Jacobs  v.  Hill,  2  Leigh,  898; 
Baker  V.  Preston,  1  Giliii.236;  Munford 
V.  Overseers,  2  Rand.  818. 

«51  Wharton  on  Ev.  g  770;  Brandt  on 
Suretyship,  §  624;  Drummond  v.  Prest- 
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oonyemeni  to  diyide  the  different  yarieties  of  Baretjsbip  into  a  few* 
leading  claBses.  And  we  proceed  next  to  consider  the  case  of  sureties 
on  bonds  or  undertakings  required  as  a  part  of  the  practice  of  the 
eourts. 


§  687.    SuretieB  on  Bonds  given  in  the  Course  of  Legal 

Proceedings. 

As  already  remarked,  where  the  obligation  of  the  surety  is  simply 
to  pay  money  if  the  principal  fails  to  do  so,  there  is  no  such  privity 
between  them  as  will  make  a  judgment  against  the  principal  evidence 
against  the  surety.  But  the  case  is  different  with  regard  to  sureties 
on  bonds  given  in  the  course  of  a  suit  or  other  proceeding;  for  in  the 
latter  instance  the  surety  submits  himself  to  the  acts  of  the  principal 
and  to  the  judgment,  as  itself  a  legal  consequence,  falling  within  the 
suretyship."*  On  this  principle,  a  judgment  against  a  defendant  is 
conclusive  upon  his  baU,  to  the  extent  that  it  will  preclude  them  from 
questioning  its  merits  or  its  amount,  or  alleging  that  it  would  not 
have  been  rendered  but  for  the  fault  or  negligence  of  the  principal, 
although  they  may  show  fraud  or  collusion.  ^  But  in  an  action 
against  the  surety  on  a  recognizance  for  the  good  behavior  of  the 
principal,  a  verdict  and  judgment  in  a  civil  suit  on  the  same  recog> 
nisance  against  the  principal,  in  favor  of  the  state,  is  not  admissible 
in  evidence."*  So  a  surety  on  a  cZaim-bond  is  sufiSciently  a  party  to 
the  claim-ease  to  be  bound  by  the  verdict  and  judgment  therein  for 
damages  and  costs."*  And  so  a  judgment  in  favor  of  the  plaintiff 
in  repUvin  is  conclusive  upon  the  defendant's  sureties  in  the  redeliv* 
ery  bond,  so  that,  in  an  action  against  them  on  the  bond,  they  can* 


mmn,  13  Wheat  615;  Btovall  v.  Banks, 
10  Wan.  688;  Towle  v.  Towle,  46  N.  H. 
4BS;  Parkhant  v.  Samner,  28  Yt  688; 
Way  V.  Lewis,  116  Mass.  96. 

"•Oiltlnan  ▼.  Strong.  64  Pa  St  843. 
Okympare  Macready  v.  Schenck  (La.),  6 
SoatlL  Rep.  517.  See  Pasewalk  v.  Boll- 
man  (Nebr.).  45  N.  W.  Rep.  780. 

wparkhurat  v.  Samner,  28  Yt  588, 66 
Am.  Dec.  34;  Way  v.  Lewis,  116  Mass. 


26,  citing  Heard  v.  Lodge,  20  Pick.  68; 
Tracy  v.  Goodwin,  5  Allen,  400;  Tracy 
V.  Maloney,  105  Mass.  00;  Cutter  v. 
Evans,  115  Mass.  27.  See  also  Riddle 
V.  Baker,  18  Cal.  295;  Keane  v.  Fisher, 
10  La.  Ann.  261. 

"^Respubllca  v.  Davis,  8  Yeates,  128^ 
2  Am.  Dec.  866. 

<»  Harvey  v.  Head,  68  Ga.  247. 
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not  set  np  any  defense  which  conld  with  reasonable  diligence  have 
been  interposed  in  the  replevin  action.*^  And  a  judgment  against  a 
surety  in  a  replevin  bond  ib  prima  facie  evidence  of  the  measore  of 
damages  to  which  the  surety  is  entitled  against  his  principal."^ 
Again,  upon  a  bill  in  equity  for  an  injunction^  where  the  court 
required  the  plaintiff  to  execute  a  bond  with  sureties  to  indemnify 
the  defendant  against  all  damages  that  might  be  occasioned  to  him 
in  case  the  suit  should  be  determined  against  the  plaintiff,  which  was 
done,  and»  the  court  having  given  judgment  for  the  defendant,  he 
brought  suit  on  the  bond  against  the  plaintiff  and  the  sureties,  to 
recover  damages  for  a  breach  of  its  condition,  it  was  held  that  both 
the  obligor  and  sureties  were  concluded  by  the  final  decree  in  equity, 
so  far  as  the  same  matters  came  in  question."*  In  the  absence  of 
fraud  or  collusion,  a  judgment  against  the  defendant  in  an  action  is 
conclusive  evidence  of  the  debt  both  against  him  and  a  surety  on  a 
bond  to  dissolve  an  attachmentJ'^  Again,  the  sureties  on  a  bond  to 
perform  a  decree  are  bound  by  a  decree  which  is  binding  on  their 
principal,  in  the  absence  of  collusion*"*  Sureties  on  a  guardian's 
bond  for  the  sale  of  real  estate  are  concluded  by  the  order  of  the  court 
on  the  guardian's  accounting,  as  to  the  amount  due  from  him  to  the 
ward,  where  the  guardian  was  duly  cited  and  the  sureties  appeared 
at  the  hearing,  and  probably  the  result  would  be  the  same  without 
such  appearance  on  their  part."" 

§  688.    Sureties  of  Sheiifb  and  Oonstables. 

Upon  the  (question  of  the  effect  to  be  given  to  a  judgment  against 
a  sheriff  or  constable  recovered  by  a  person  injured  by  his  wrong- 
ful act  or  negligence,  as  evidence  in  a  subsequent  action  against 
the  sureties  on  the  official  bond,  the  authorities  are  much  divided. 
It  is  held  in  some  of  thp  cases  that  such  judgment  will  not  be  evi- 

>MBoyd  ▼.  Haffaker  (Kans.).  20  Pac.  Methodist  Charches  of  N.  T.  t.  Barker, 

Rep.  459;  Craig  t.  Herring.  80  Ga.  709,  18  N.  Y.  468. 

6  &  E.  Rep.  288;  Thomson  ▼.  Joplin,  **  Cutter  v.  Evans,  116  Mass.  27;  Tap- 

12  8.  Car.  680.  ley  t.  Goodsell.  122  Mass.  178. 

»^  Lyon  ▼.  Northrup,  17  Iowa,  814.  ^  Riddle  ▼.  Baker,  18  Cal.  296. 

««Towle   V.  Towle,  46  N.  H.  481;  "« Shepard  v.  Pebbles,  88  Wis.  878. 
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denee  of  any  fact  which  it  was  neoessaiy  to  find  in  order  to  warrant 
the  jndgment,  if  the  sureties  were  not  joined  as  parties  in  the 
aetion.^  Bnt  it  is  maintained  by  some  of  the  other  authorities  that 
the  judgment  is  entitled  to  be  received  as  prima  facie  evidence  against 
the  sureties.*'  In  one  of  the  cases  cited  it  was  said:  "The  con- 
tract of  the  surety  on  an  official  bond  has  reference  to  the  general 
conduct  of  the  officer  within  the  sphere  of  his  office,  and  not  to  his 
particular  conduct  in  cases  and  transactions  that  should  arise  in  the 
discharge  of  his  official  duties,  and  therefore  they  have  no  concern  or 
interest  to  protect  in  an  action  brought  against  such  public  officer  by 
one  a^prieved  by  his  misconduct.  The  law  presumes  that  a  judgment 
recovered  against  the  principal  rests  on  sufficient  grounds  of  proofs 
but  allows  that  presumption  to  be  rebutted  by  proper  evidence.  It 
does  not  appear  that  any  evidence  rebutting  such  presumption  was 
submitted  to  the  jury  in  the  present  case,  and  therefore  it  was  com- 
petent to  rest  the  verdict  on  such  judgment  as  proof  of  official  mis- 
conduct." "*  But  in  Pennsylvania  and  some  other  states,  the  cases 
go  so  far  as  to  hold  that  the  judgment  against  the  principal,  in  the 
absence  of  fraud  or  collusion,  will  be  eancltuive  evidence  against  the 
sureties.**   Without  committing  themselves  to  a  generalization  upon 


"*GoTemor  ▼.  Shelby.  2  Blackf.  9S; 
Wliite  T.  Bute.  1  Blackf.  667;  Lucas  v. 
GoTemor,  S  Ala.  8S6  (distinguishing 
McClure  v.  Coldough,  6  Ala.  66,  which 
WM  the  case  of  a  summary  Judgment 
under  a  statute,  and  was  ruled  as  it  was 
in  order  to  carry  out  the  supposed  legis- 
latiTC  intention);  Pico  v.  Webster,  14 
OaL  90e.  78  Am.  Dec.  647;  Carmichael 
V.  GoTemor,  8  How.  (Miss.)  286;  Car- 
mack  V.  (commonwealth,  6  Binn.  184. 
A  Judgment  against  a  principal,  for  his 
embesslements  as  officer  of  a  company, 
is  not  evidence  against  his  surety  either 
of  the  fad  of  the  embezzlement  or  the 
amount  embezzled.  Fireman's  Ins.  Co. 
▼.  McMiUan.  29  Ala.  147. 

■V  Crawford  v.  Word,  7  Ga.  446;  Tay- 
lor V.  Johnson,  17  Ga.  621;  Graves  t. 
Bolkley.  96  Kans.  248,  87  Am.  Rep.  249; 
Fay  V.  Edmiston,  96  Eans.  489;  MuUen 


V.  Bcott,  9  La.  Ann.  178;  Treasarers  ▼. 
Temples,  2  Spears,  48;  Treasurers  v. 
Bates,  2  Bailey,  862;  Atkins  t.  Bally,  9 
Yerg.  110;  Mnnford  t.  Overseers,  *2 
Rand.  818;  Lowell  v.  Parker,  10  Met 
809,  48  Am.  Dec.  486;  State  v.  Cason,  11 
8.  Car.  892. 

<M  State  V.  Cason,  11  a  Car.  892. 

>>*MaB8er  v.  Strickland,  17  Serg.  &  R. 
854.  17  Am.  Dec  668;  Evans  v.  Com- 
monwealth, 8  WatU,  896.  84  Am.  Dec. 
477;  Eagles  v.  Kern,  5  Whart  144;  Snapp 
V.  Commonwealth,  2  Pa.  St.  49;  Mussel- 
man  V.  CoSbmonwealth.  7  Pa.  St  240; 
McMlcken  v.  Commonwealth,  68  Pa.  St 
218;  Dane  v.  Gilmore,  51  Me.  544;  Mc- 
Broom  v.  Governor,  4  Port  90;  Tracy 
V.  Goodwin,  6  Allen,  409;  Dennie  v. 
Smith,  129  Mass.  148;  Tute  v.  James,  60 
Ytl24. 
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the  subject^  some  of  the  courts  are  disposed  to  make  the  question 
rest  upon  the  farther  inquiry  whether  the  bond  is  joint  or  several. 
Thus,  in  a  case  in  MassachasettSi  it  was  decided  that  a  judgment 
recovered  without  fraud  or  collusion  against  a  constable  for  a  wrong- 
lul  attachment  of  the  goods  of  a  third  person  on  a  writ,  is  conclusive 
evidence,  in  an  action  against  him  and  the  sureties  upon  his  bond^ 
executed  jointly  and  not  severally.^  And  this  view  has  macb  plausi- 
bility and  good  legal  reason  to  commend  it. 

We  come  now  to  the  case  of  a  bond  given  by  a  deputy  sheriff  to 
his  principal,  and  the  effect  to  be  given,  as  evidence,  to  a  judgment 
recovered  against  the  sheriff  for  the  fault  or  misconduct  of  the 
•deputy,  in  the  sheriff's  subsequent  action  against  the  deputy  and  his 
sureties  on  such  bond.  And  the  authorities  on  this  point,  though 
less  numerous,  are  more  harmonious,  as  they  rest  the  determination 
of  the  question  upon  the  wording  of  the  bond.  Thus  in  a  case  in 
ITew  Tork,  where  the  defendants  were  sureties  in  a  bond  to  the  sher- 


^  Tracy  v.  Goodwin,  5  Allen.  409. 
In  this  case  it  was  said:  "Judicial  rea- 
sonings and  decisioDS  having  thos  far 
left  the  question  inyolved  in  much 
doubt,  we  have  to  decide  it  by  a  refer- 
•ence  to  the  general  principles  which 
appear  to  be  applicable  to  it  We  must 
regard  It  as  settled  in  this  case  that  the 
Judgment  is  competent  evidence  against 
the  sureties;  and  it  appears  that  the 
bond  in  suit  is  Joint  and  not  several. 
As  to  the  constable,  who  is  one  of  the 
defendants,  the  Judgment  proves  con- 
<clu8ively  the  wrongful  taking  of  the 
plaintiff's  property  and  the  amount  of 
damages  sustained  by  him.  The  exe- 
cution of  the  bond  and  the  tailing  of 
the  property  by  color  of  his  office  being 
proved  by  other  evidence,  it  follows 
that  this  Joint  bond  was  given  for  the 
purpose,  among  others,  of  securing  the 
plaintiff  against  this  tortious  act  of  the 
officer.  If  no  part  of  the  Judgment  has 
been  paid,  the  amount  of  it  is  the 
amount  due  from  him  on  the  bond. 
And  the  sureties  have  so  made  their 
bond  that  a  Joint  Judgment  must  be 
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rendered  in  this  suit  against  aU  the  de- 
fendants. If  they  were  permitted  to 
open  the  matter  and  show  that  the 
plaintiff  ought  not  to  have  recovered 
his  Judgment,  in  whole  or  in  part,  their 
defense  must  enure  to  the  benefit  of 
their  principal  as  well  as  to  theirs.  We 
think  it  more  in  conformity  with  the  true 
intent  and  spirit  of  their  obligation  to 
hold  that  it  is  a  guaranty  to  the  plain- 
tiff for  such  amount  as  he  has  legally 
established  to  be  due  to  himself  from 
the  constable,  and  that,  in  the  absence 
of  fraud  or  collusion,  the  Judgment 
against  him  settles  conclusively  against 
his  sureties,  as  well  as  himself,  not  only 
the  right  of  the  plaintiff  to  recover 
against  him,  but  the  amount  of  the 
damages.  If  the  bond  had  been  several 
as  well  as  Joint,  there  would  have  been 
less  embarrassment  in  treating  the  evi- 
dence as  prima  faoie,  and  permitting 
the  sureties  to  offer  rebutting  evidence. 
We  do  not  understand  the  presiding 
Judge  to  have  decided  that  the  Judg- 
ment was  conclusive  beyond  these 
points.  * 
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iff  that  their  principal  shoald  ''well  and  faithfally  in  all  things  per- 
form and  execate  the  duties  of  depaty  sheriff,  without  fraud,  deceit, 
or  oppression,"  and  a  judgment  was  recovered  against  the  sheriff  for 
the  alleged  misconduct  of  such  deputy,  in  a  suit  of  which  the  deputy 
had  notice,  with  a  request  to  defend,  but  his  sureties  had  no  notice, 
it  was  held,  in  an  action  on  the  bond  against  the  sureties,  that  the 
judgment  was  conclusive  evidence  of  its  own  rendition,  but  not  of 
the  liability  of  the  defendants,  and  they  were  at  liberty  to  prove  facts 
which  would  have  constituted  a  good  defense  in  the  action  against 
the  sheriff.^  But  on  the  other  hand,  where  the  bond  is  conditioned 
that  the  deputy  shall  faithfully  perform  the  duties  of  his  office  and 
«hall  ''save  and  keep  harmless  and  indemnified  the  said  sheriff  from 
■all  actions,**  etc.,  on  account  of  any  misfeasance  or  non-feasance  of 
the  deputy,  the  sureties  are  conclusively  bound  by  a  judgment  recov- 
•ered  against  the  sheriff  for  the  fault  or  neglect  of  the  deputy.^  The 
point  of  the  distinction  between  these  two  oases  is,  that  in  the  latter, 
the  recovery  of  judgments  against  the  obligee  is  the  very  thing 
4Btipulated  against,  while  in  the  former,  it  is  only  the  general  conduct 
of  the  deputy  in  respect  to  his  duties  that  falls  within  a  fair  inter- 
pretation of  the  bond.  It  remains  to  be  added  that  the  sureties  of  a 
sheriff  can  avail  themselves  of  a  former  judgment  in  favor  of  their 
principal,  although  not  parties  to  that  action.^ 

§  689.    Sureties  of  Executors  and  Administrators. 

When  a  judgment  has  been  recovered  against  an  executor  or 
administrator  as  such,  and  subsequently  the  creditor  brings  suit  upon 
the  defendant's  official  bond,  what  weight  is  to  be  attributed  to  the 
judgment  as  evidence  against  the  sureties  on  such  bond?  In  a 
majority  of  the  states  the  doctrine  is  well  settled  that  such  judgment 
is  final  and  conclusive  upon  the  sureties  in  the  absence  of  fraud  or 

«>  Thomas  ▼.  Habbell,  15  N.  Y.  405, 60  t.  Ames,  44  Barb.  827.    See  Jacobs  t. 

Jim,  Dec.  619.    See  the  same  case  in  85  Hill,  2  Leigh.  898. 
1^.  Y.  120.  «»  Brown  v.  Bradford.  80  Ga.  927;  In- 

^  Chamberlain  ▼.  Godfrey.  86  Yt.  880.  habitants  of  Lower  Alloways  Creek  t 

84  Am.  Dec.  690;  Hand  t.  Taylor.  4  Ind.  Moore,  15  N.  J  Law,  146. 
409;  Wilkins  v.  Dingley,  29  Me.  78;  Fay 
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collusion.^  Thus  it  is  not  competent  for  the  surety  to  impeach  the 
judgment  by  merely  showing  that  the  administrator  had  paid  the 
debt  before  the  judgment  was  rendered.^  But  of  course  the  surety 
is  not  concluded  as  to  the  factum  of  the  bond,  or  its  sufficiency  in 
law,  or  as  to  any  other  defenses  personal  to  himself.'^  And  where 
the  administrator  collusively  or  negligently  suffers  judgment  to  be 
taken  against  him  in  an  action  barred  by  the  statute  of  limitations, 
his  sureties,  when  sued  on  their  bond,  are  not  estopped  by  the  judg- 
ment to  set  up  the  statute.^  On  the  same  general  principle,  ''the 
amount  found  due  from  an  administrator  or  executor  to  the  estate, 
on  the  settlement  of  his  accounts  in  the  probate  court,  is,  in  the 
absence  of  fraud  or  collusion,  binding,  not  only  upon  him,  but.  also 
upon  his  sureties  in  an  action  upon  the  administration  bond,  unless 


«MStoyall  ▼.  Banks,  10  Wall.  688; 
Heard  ▼.  Lodge,  20  Pick.  58, 82  Am.  Dec. 
197;  White  T.  Weatherbee,  126  Mass. 
450;  Willey  t.  Paulk,  6  Conn.  74;  Bag- 
gott  T.  Boulger.  2  Duer,  160;  Casoni  t. 
Jerome,  58  N.  Y.  815;  Garber  ▼.  Com- 
monwealth. 7  Pa.  St.  285;  Shelton  ▼. 
Careton,  8  McCord,  412;  Williamson  ▼. 
Howell,  4  Ala.  698;  Ragland  v.  Calhoon, 
86  Ala.  606;  Perkins  t.  Moore,  16  Ala.  9; 
Jones  T.  Ritter,  56  Ala.  270;  Martin  v. 
Tally,  72  Ala.  28;  Holley  v.  Acre,  28  Ala. 
608;  Ferguson  v.  Glaze,  12  La.  Ann.  667; 
McCalla  t.  Patterson,  18  B.  Mon.  201; 
Hobbs  ▼.  Middle  ton.  1  J.  J.  Mar.  176; 
Governor  ▼.  Shelby,  2  Blackf.  29;  Good- 
win ▼.  Wilson,  1  Blackf.  844;  Salyer  ▼. 
State,  6  Ind.  204;  Ralston  t.  Wood,  15  111. 
159,  58  Am.  Dec  604;  Housh  ▼.  People, 
66  111.  178;  State  ▼.  Holt,  27  Mo.  840,  72 
Am.  Dec.  278;  Taylor  ▼.  Hunt,  84  Mo. 
205;  State  ▼.  Donegan.  12  Mo.  App.  190; 
Irwin  ▼.  Backus,  25  Cal.  214, 85  Am.  Dec. 
125.  In  the  case  last  cited,  Sanderson, 
C.  J.,  in  delivering  the  opinion  of  the 
court,  observed:  "As  a  general  rale, 
sureties  upon  official  bonds  are  not  con- 
clnded  by  a  decree  or  Judgment  against 
their  principal,  unless  they  have  had 
their  day  In  court  or  an  opportunity  to 
be  heard  in  their  defense;  but  admin- 


istration bonds  seem  to  form  an  excep- 
tion to  this  general  rale,  and  the  sure- 
ties thereon,  in  respect  to  their  liability 
for  the  default  of  the  principal,  seem 
to  be  classed  with  such  sureties  as  cove- 
nant that  their  principal  shall  do  a  par- 
ticular act  To  this  class  belong  sure- 
ties upon  bail  and  appeal  bonds,  whose 
liability  is  fixed  by  the  judgment  against 
their  principal.  This  distinction  seems 
to  be  founded  upon  the  terms  of  the  ob- 
ligation into  which  the  sureties  upon 
an  administration  bond  enter,  which 
are,  that  their  principal  shall  faithfully 
perform  all  the  duties  imposed  upon 
him  by  the  nature  of  his  trust,  and  will 
account  for  and  pay  over  all  money 
which  may  come  into  his  hands  pursu- 
ant to  the  orders  and  decrees  of  the 
probate  court.  The  account  must  be 
rendered  to  and  settled  by  the  court, 
and  the  money  must  be  paid  out  and 
distributed  by  and  pursuant  to  the  or- 
ders and  decrees  of  the  court,  and  the 
undertaking  of  the  sureties  is  that  their 
principal  will  do  all  this. " 

«»Boyd  V.  Caldwell,  4  Rich.  117. 

^•Martin  v.  Tally.  72  Ala.  28. 

^  Dawes  v.  Shed,  15  Mass.  6, 8  Am. 
Dec.  80;  Robinson  t.  Hodge,  117  Mass. 
222. 
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an  appeal  has  been  taken,  or  the  jadgment  has  been  reversed  upon 
a  proceeding  in  error."  ^ 

Notwithstanding  the  general  consensus  of  opinion  is  as  above 
stated,  it  is  possible  to  adduce  a  very  respectable  body  of  authorities 
which  hold  that  the  sureties  of  an  executor  or  administrator  are  not 
bound  by  a  judgment  against  their  principal,  unless  they  were  made 
parties  to  the  action  or  given  an  opportunity  to  contest  it,  and  that 
the  jadgment  is  at  best  but  prima  facie  evidence  against  them.^^ 
As  in  the  parallel  case  of  a  sheriff's  sureties,  a  judgment  in  favor  of 
an  administrator  is  a  bar  to  an  action  upon  the  same  subject-matter 
against  his  sureties.^ 

I  690.    Sureties  of  Guardians. 

Upon  the  final  settlement  of  the  accounts  of  a  guardian,  the  sure* 
ties  on  his  bond  are  definitely  concluded  by  the  judgment  or  decision 
of  the  court,  as  to  the  amount  due  from  their  principal,  and  cannot 
be  heard,  in  the  absence  of  fraud,  to  question  its  correctness  or  ask 
a  re*examination  of  the  accounts.^"  This  general  rule,  however,  is 
modified  in  some  of  the  states  by  the  addition  of  the  proviso  that  the 
sureties  shall  have  been  made  parties  to  the  accoun^ng  or  afforded 
an  opportunity  to  be  heard  in  that  prooeeding.^^'  And  in  North 
Carolina,  a  late  case  holds  that  a  judgment  rendered  against  the 
guardian  is  not  conclusive  in  an  action  on  the  bond  against  the 


«»  Blagle  ▼.  Entrekln,  U  Ohio  St  687, 
10  N.  E.  Rap.  675. 

«*Annett  t.  Tany,  85  N.  Y.  256; 
Hayes  t.  Beaver.  7  Ma.  287;  I|?lebart  v. 
Bute,  2  GiU  &  J.  285;  Lyles  t.  CaldweU, 
8  McCord,  225;  Craddock  v.  Turner,  6 
Leigh,  116;  Hobson  y.  Yancey,  2  Gratt 
78;  Armistead  t.  Harramond,  4  Hawks, 
841;  Norton  t.  Wallace,  1  Rich.  507; 
Ordinary  v.  Condy,  2  HiU  (&  Car.),  818; 
Bimkint  ▼.  Cobb,  2  Bail.  60;  Bennett  y. 
Graham,  71  Ga.  211;  Means  v.  Hicks,  65 
Ala.  241;  Lipscomb  v.  Postell,  88  Miss. 
476, 77  Am.  Dec.  651;  Yerret  v.  Belanger« 
6  La.  Ann.  100;  Canal  Co.  v.  Brown,  4  Lai 
Ann.  545;  Faantleroy  t.  Lyle.  6  T.  B. 
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Mon.  266;  Beat  t.  Cannon,  1  Humph*^ 
470. 

^«  State  T.  Coste.  86  Mo.  487. 

«UHailey  t.  Boyd,  64  Ala.  890;  Com- 
monwealth T.  Rhoads,  87  Pa.  St.  60;  Mc- 
Cleary  t.  Menke,  109  111.  294;  Ream  v. 
Lynch,  7  111.  App.  161;  Gravett  t.  Ma- 
lone,  54  Ala.  19;  Braiden  t.  Mercer,  44 
Ohio  St  889;  Corbin  ▼.  Westcott,  2  Dent- 
arest,  659;  McWilliams  v.  Ealback,  55 
Iowa.  110. 7  N.  W.  Rep.  468. 

«i>State  ▼.  Run,  58  Miss.  626;  Brodrib 
▼.  Brodrib,  56  Cal.  568.  See  Weaver  ▼. 
Thornton,  68  Ga.  655;  In  re  Scott,  80 
Yt.  897;  McKellar  t.  Bowell,  4  Hawki^ 
84. 
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Burety,  although,  by  the  code,  it  is  made  "presumptiye"  eyidence.^ 
Bo  in  Loaieiana,  the  surety  is  not  concluded  by  a  judgment  against 
the  tutor,  though  it  is  prima  facie  evidence  against  him.^^ 


§  691.    Aotloxui  between  Sureties  for  Oontrlbutioxu 

Where,  in  a  suit  against  one  of  two  sureties,  judgment  is  fairly 
obtained  against  him,  and  no  collusion  existed  between  him  and  the 
party  recoyering  the  judgment  or  the  principal  obligor  of  the  bond,  if 
notice  of  the  pendency  of  such  suit  has  been  given  his  co-surety,  the 
latter  stands  virtually  in  privity  with  him  against  whom  the  judg- 
ment has  been  obtained.  The  co-surety  in  such  case  is  bound  to 
avail  himself  of  any  defense  which  he  may  have,  and  he  will  not  be 
permitted  afterwards,  in  a  suit  for  contribution  brought  against  him 
by  his  co-surety  who  has  paid  and  satisfied  the  judgment,  to  set  up 
any  defense  which  he  ought  to  have  pleaded  in  the  original  suit  upon 
the  bond,  by  becoming  a  party  for  that  purpose.  It  was  his  duty  to 
join  in  the  defense  to  the  action.  Having  failed  to  do  so,  though  he 
had  full  notice  of  the  pendency  of  the  action,  he  waives  all  defenses 
he  might  have  had,  and  in  the  suit  for  contribution  the  matter  is  res 
judicata.^ 

§  692.    Fzlncipal  and  Ghiarantor. 

According  to  the  best  authorities,  the  general  rule  is,  that  in  a 
collateral  undertaking  by  way  of  guaranty,  where  a  suit  is  necessary 
to  fix  the  liability  of  the  guarantor,  the  first  judgment  is  prima  facie 
evidence  of  the  default.  But  where  the  guarantor  is  liable  without 
suit  against  the  principal,  the  judgment  against  him  is  regarded  as 
strictly  matter  inter  alios  acta.  Where  the  suit  may,  in  the  first 
instance,  be  brought  directly  against  the  guarantor,  the  judgment 
against  the  principal,  without  notice  to  the  guarantor,  is  not  evi- 
dence; and  so,  if  the  guarantor  have  notice  of  the  suit  against  the 

^>  Moore  v.  Alexander,  96  N.  Car.  84»        «>BQ{b8on  v.  Love,8  Fla.  608;  Prealar 

1  a  £.  Rep.  OSC  V.  Stallwarth,  87  Ala.  402;  Fletcher  v. 

*^  Fuselier  v.  Babineau,  U  La.  Ana.  Jackson,  28  Vk  681,  66  Am.  Dec.  98. 
764. 
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prineipal,  be  is  not  obliged  to  coneern  himself  in  its  def  ense^  but  may 
A  wait  a  suit  against  himself,  and  then  insist  upon  the  right  to  con- 
test the  whole  ground/^  Thos,  the  owner  of  a  jndgment  assigned  it 
to  another  person,  with  a  written  guaranty  of  its  payment  in  case 
the  assignee  should  fail  to  collect  it  after  prosecuting  the  debtor  to 
insolvency.  The  assignee  brought  suit  on  the  judgment  against  the 
debtor,  who  set  up  the  defense  of  payment,  and  judgment  went  for 
the  defendant  on  that  issue.  No  notice  of  this  suit  was  given  to  the 
assignor.  Afterwards  the  assignee  brought  suit  upon  the  contract  of 
guaranty,  and  issue  was  taken  upon  the  question  whether  the  assigned 
judgment  was,  at  the  time,  a  valid  and  subsisting  obligation  or  had 
been  paid.  It  was  held  that  the  record  of  the  former  suit  was  not 
oonclnsive  upon  the  guarantor,  in  the  absence  of  notice  to  him.*''  As 
in  the  case  of  principal  and  surety,  a  guarantor  may  avail  himself  of 
«  jndgment  which  makes  for  the  benefit  of  his  principal.  Thus  a 
decree  in  equity  agaiust  the  holder  of  a  note,  declaring  it  to  be  void 
as  against  one  signer  thereof,  is  the  same  in  legal  e£fect,  between  the 
holder  and  one  who  guaranties  the  collection,  as  a  judgment  for  the 
defendant  wonld  be  in  a  suit  by  the  holder  against  that  signer.^ 
When  one  of  several  guarantors  is  sued  for  the  debt,  and  suffers 
judgment,  and  pays  the  same,  such  judgment  is  not  conclusive  in  an 
action  against  a  co*guarantor  for  contribution,  but  the  latter  may 
make  every  defense  which  could  have  been  presented  in  the  original 
«uit.« 

§  693.    OonolafidTeness  of-  Judgment  ag^alnst  GtamlBliee. 

It  is  held  by  a  considerable  body  of  authorities  that  a  judgment 
against  the  garnishee  merges  the  original  indebtedness,  and  there- 
fore, even  though  unsatisfied,  will  bar  an  action  by  the  defendant  in 
the  attachment  against  the  garnishee  for  the  same  debt.^    But  in 

^Fletcher  V.  Jackson,  28  Yt  681,  66  ^Woodward  v.  Moore,  18  Ohio  St 

Am.  Dec.  96;  Spencer  ▼.  Dearth.  48  Yt  186. 

08.106;  Robinson  v.  Lane.  14  6m.  &  ^>  Stems  v.  Marks,  86  Barb.  666. 

Mar.   161;  Douglass  ▼.    Howland.   24  ^*  Erampb  ▼.  HaU.  63  Pa.  St  626. 

Wend.  86;  Ayres  ▼.  Findlej,  1  Pa.  BU  ^Eing  ▼.  Yance,  46  Ind.  246;   Co- 

-SOL  bam  ▼.  Currens,  1  Bush,  242;  Sessions  v. 
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nameroQB  other  oases  it  is  considered  that  such  a  jadgment  is  merely 
a  lien  on  the  fand  in  the  garnishee's  hands,  and  nothing  but  pay- 
ment of  the  jadgment  will  protect  the  garnishee  against  a  subsequent 
claim  of  the  defendant.^  Bat  however  this  may  be,  it  isuniversally 
agreed  that  when  a  jadgment  is  recovered  against  the  garnishee  by 
the  attaching  creditor  and  paid,  such  judgment  may  be  pleaded  by 
the  garnishee  in  bar  of  any  action  against  him  for  the  same  debt 
brought  by  the  principal  defendant,  up  to  the  amount  which  the  gar- 
nishee has  paid.^  Or,  as  the  rale  is  expressed  by  a  well-known 
writer  on  this  subject,  '*when,  by  a  court  having  jurisdiction  of  the 
action  and  of  the  garnishee,  judgment  is  rendered  against  him,  and 
he  has  satisfied  it  in  due  course  of  law,  such  judgment  is  conclusive, 
against  parties  and  privies,  of  all  matters  of  right  and  title  decided 
by  the  court,  and  constitutes  a  complete  defense  to  any  subsequent 
action  by  the  defendant  against  the  garnishee  for  the  amount  which 
the  latter  was  comi>elled  to  pay.**  ^  Where  the  court  has  regularly 
obtained  jurisdiction  of  the  garnishee,  and  there  is  no  answer  on  his 
part,  the  law  and  practice  of  some  of  the  states  allow  the  taking  of 
a  default  judgment  against  him,  and  in  such  case  it  ought  to  protect 
the  garnishee,  at  least  if  no  defense  on  the  merits  could  have  been 


Stevens,  1  Fla.  288,  46  Am.  Dec.  880; 
McAllister  v.  Brooks,  82  Me.  80,  88  Am. 
Dec.  282;  Noble  v.  MerrUl,  48  Me.  140. 

^Meriam  v.  Bundlett,  18  Pick.  611; 
Farmer  v.  Simpson,  6  Tex.  808;  Cook 
V.  Field.  8  Ala.  58,  86  Am.  Dec.  486; 
Brown  v.  Somerville,  8  Md.  444;  Bran- 
non  V.  Noble,  8  Ga.  649;  Hammett  v. 
Morris,  56  Ga.  644;  Lowry  v.  Lumber- 
men's Bank,  2  W.  &  &  210. 

^Eillsa  V.  Lermond,  6  Me.  46;  Ladd 
V.  Jacobs,  64  Me.  847;  Brown  v.  Dudley, 
88  N.  H.  611;  Warner  v.  Conant,  24  Vt 
851, 58  Am.  Dec.  178;  Perkins  v.  Parker, 
1  Mass.  117;  Dole  v.  Boutwell,  1  Allen, 
286;  Foster  v.  Jones,  16  Mass.  186; 
Holmes  v.  Remsen,  4  Johns.  Ch.  460,  8 
Am.  Dec.  681;  Moore  v.  Spackman,  12 
Serg.  &  R.  287;  Coates  v.  RoberU,  4 
Rawle,  100;  Anderson  v.  Young,  21  Pa. 
St  448;  Noble  v.  Thompson  Oil  Co., 
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69  Pa.  St  400;  Morgan  v.  Neville.  74 
Pa.  St.  62;  Hitt  v.  Lacey.  8  Ala.  104,  86 
Am.  Dec.  440;  Ross  ▼.  PitU,  89  Ala.  606; 
Mills  V.  Stewart.  12  Ala.  90;  Guun  v. 
Howell,  27  Ala.  668,  62  Aul  Dec  785; 
Cheairs  v.  Slaten,  8  Humph.  101;  Bait. 
&  Ohio  R  Co.  V.  May,  26  Ohio  St.  847; 
Barton  v.  AUbright,  29  Ind.  489;  Green- 
man  ▼.  Fox,  54  Ind.  267;  Canady  v.  Det- 
rick,  68  Ind.  485;  Allen  ▼.  Watt,  79  111. 
284;  Wigwall  v.  Union  C.  &  M.  Co.,  87 
Iowa.  129;  Hirth  ▼.  Pfeifle,  42  Mich.  82, 
8  N.  W.  Rep.  289;  Adams  v.  Filer,  7 
Wis.  806.  78  Am.  Dec  410. 

^  Drake  on  Attachm.  §  706.  In  a 
later  section  of  the  same  work  (g  711) 
the  author  says:  "When  a  payment 
under  a  Judgment  against  a  garnishee 
is  relied  on  as  a  defense  to  a  suit  by 
the  attachment  defendant,  it  is  impor- 
tant to  observe  the  rules  upon  which  it 
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made.^  But  this  rale  is  not  nniversal.^  And  in  one  state  it  is  held 
that  an  order  to  pay  money  made  by  the  court  on  a  garnishee,  after  his 
faUnre  to  appear  in  the  garnishment  proceeding,  is  not  a  judgment 
against  him,  so  as  to  preclude  him  from  setting  up  any  defense  to  a 
suit  by  the  attaching  creditor  for  the  garnished  debt  that  he  might 
have  made  before  garnishment.^  Before  leaving  the  question  of 
jurisdiction,  it  is  necessary  to  remark  that  the  judgment  in  a  garnish- 
ment  proceeding  will  be  valid  and  binding  so  far  as  regards  the  dis- 
position of  the  fund  attached,  if  the  court  had  jurisdiction  of  the  res, 
althongh,  for  want  of  jorisdiction  of  the  person  of  the  debtor,  it 
would  not  be  binding  upon  him  as  a  judgment  in  personam.^  It  is 
certainly  necessary  that  the  judgment  should  be  valid,  but  it  is  not 
at  all  essential  to  its  conclusive  effect  that  it  should  be  free  from 
errors  or  irregularities.  Like  any  other  adjudication,  a  judgment 
against  a  garnishee,  no  matter  how  erroneous,  is  final  and  binding 
until  it  is  reversed  or  set  aside.^  To  take  up  now  the  converse  case, 
— ^when  judgment  is  entered  against  the  plaintiff,  the  defendant  is 
not  thereby  precluded  from  suing  the  garnishee  in  respect  of  the 
same  subject-matter,  because  the  defendant  "has  not  had  his  day  in 
court.''  ^  So  where,  after  the  institution  of  the  garnishment  suit, 
but  before  its  final  determination,  an  action  is  commenced  by  the 


wiU  be  Bustained.  They  may  be  com- 
pendiously stated  at  followB:  1.  The 
jadgment  against  the  garnishee,  under 
which  he  alleges  he  made  the  payment, 
moBt  be  proved.  ....  2.  It  must 
have  been  a  valid  Jadgment  .... 
8.  The  payment  must  not  have  been 

volnntary 4.  The  payment 

matt  be  actual,  and  not  simulated  or 
contrived.  ....  6.  The  Jadgment 
nnder  which  the  payment  was  made 
must  have  been  rendered  by  a  court 
haying  Jurisdiction  of  the  subject-mat- 
ter    and     the     parties 6. 

Tboogh  the  court  Ifave  Jurisdiction  of 
the  parties,  and  its  Judgment  be  valid 
as  against  the  garnishee,  yet  if  the  law 
reqoire  the  plaintiff,  as  a  condition  pre- 
cedent to  obtaining  execution,  to  do  a 
particular  act,  and  without  performing 


the  condition  he  obtain  execution,  and 
the  garnishee  make  payment  under  it, 
the  payment  will  be  no  protection;  for 
it  is  in  the  garnishee's  power  to  resist 
the  payment  until  the  condition  be  ful- 
filled; failing  in  which,  his  payment  Is 
regarded  as  voluntary.  * 

^  Scamahom  v.  Scott,  42  Iowa,  629; 
Abell  T.  Simon,  49  Md.  818;  Gracy  v. 
Coates,  2  McOord,  224;  Jones  v.  Tracy, 
76  Pa.  St.  417;  Laughlin  v.  January,  69 
Mo.  888. 

^  Hibemia  Society  v.  Superior  Court, 
66  Cal.  265. 

«PInyan  v.  Berry  (Arlc,),  12  8.  W. 
Rep.  241. 

^Powell  V.  Geisendorfl,  26  Kans. 
688. 

^  Webster  v.  Lowell,  2  Allen,  128. 

^  Ruff  V.  Ruff,  85  Pa.  St.  888. 
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principal  defendant  against  the  garnishee  and  prosecuted  to  final 
jadgment,  the  result  being  in  favor  of  the  garnishee,  such  judgment 
is  not  conclusive  upon  the  plaintiff  in  the  earlier  suit  upon  the  ques* 
tion  of  the  garnishee's  discharge.^  In  regard  to  the  scope  of  th& 
estoppel  created  by  such  a  judgment,  it  must  be  noted  that  it  can 
only  be  made  to  cover  the  points  actually  and  necessarily  decided  by 
the  court.  It  is  said  that  a  judgment  against  a  garnishee  is  not  evi* 
dence  for  him  in  an  action  by  his  creditor  for  any  other  purpose  than 
to  show  the  amount  for  which  he  was  charged.^  Perhaps  this  state*^ 
ment  of  the  rule,  if  taken  literally,  is  somewhat  too  narrow.  But  an 
order,  for  example,  discharging  a  person  as  garnishee  of  a  judgment- 
debtor  is  no  bar  to  an  action  against  the  same  person  to  set  aside  aa 
fraudulent  a  conveyance  to  him  by  the  judgment-debtor,  and  to  sub- 
ject the  property  to  a  judgment  against  the  grantor.^  And  even 
where  there  has  been  a  recovery  against  the  garnishee,  on  his  dis- 
closure that  he  was  indebted  to  the  principal  defendant  for  the  pur* 
ehase-money  of  land,  this  will  not  estop  the  creditor  from  subse- 
quently showing  that  the  conveyance  of  such  land  was  fraudulent 
and  void  as  against  creditors.^  A  defendant  who  seeks  to  avail 
himself,  as  a  matter  of  defense,  of  a  prior  attachment  by  himself  of 
the  plaintiff's  debt  in  his  own  hands,  must  show  the  existence  of  the 
original  debt  on  which  the  judgment  in  the  attachment  was  rendered ; 
the  record  of  the  judgment  is  not  even  prima  facie  evidence  in  sach 
action.^ 


^Webster  v.  Adams,  58  Me.  817. 

«  Puffer  V.  Graves,  26  N.  H.  266. 

<•»  Boyle  V.  Maronej,  78  Iowa,  70,  85 
N.  W.  Rep.  145. 

«  WadBWorth  v.  Marsh,  9  Conn.  481. 
"The  plaintiff,*  said  the  court,  ''hat 
done  nothing  which  was  not  induced 
by  the  disclosure  of  the  defendant. 
If  his  disclosure  was  false,  is  the  plain- 
tiff to  be  estopped  by  it?  iSuch  a  con- 
sequence cannot  be  admitted.    On  the 


contrary,  if  the  defendant,*  by  a  false 
disclosure,  has  contracted  contradic- 
tory obligations,  and  subjected  him- 
self to  superadded  liabilities,  the  fault 
and  the  misfortune  are  both  his  own; 
but  no  person  can  be  estopped  by  an 
act  which  is  the  result  either  of  duress 
or  the  fraud  or  falsehood  of  another.  "^ 
^Moyer  v.  Lobengeir,  4  Watts,  890,. 
28  Am.  Dec.  723. 
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§  684.    Not  OondtLsive  as  to  Amount  of  Debt. 

A  jadgment  against  the  garnishee  in  an  attaobment  proceeding  is 
not  conelasive  as  to  the  amount  owing  by  the  garnishee  to  the  attach- 
ment defendant;  and  in  a  suit  by  the  latter  for  the  debt,  the  judgment 
on  the  garnishee  process  is  not  an  absolute  bar  to  the  action,  though, 
as  a  credit  to  the  extent  of  the  sum  paid,  it  cannot  be  disputed.^ 
The  reason  for  this  rule  is  easily  discernible  and  rests  on  grounds  of 
necessity.  For,  were  it  otherwise,  ''it  would  be  in  the  power  of  a 
garnishee,  by  confessing  in  his  answer  a  smaller  indebtedness  than 
actually  existed,  to  practise  an  irremediable  fraud  upon  his  cred- 
itor."*" 

§  696.    Bight  of  Oamishee  to  Question  Legality  of  Prior 

Proceedings. 

In  an  interesting  and  well  considered  case  in  Illinois  the  qaestion 
arose,  whether  a  garnishee,  who  sued  out  a  writ  of  error  to  reverse  a 
judgment  rendered  against  him,  might  inquire  into  the  legality  and 
legolarity  of  the  previous  proceedings  against  the  defendant  in  attach- 
ment. ''In  one  respect,"  said  the  court,  "be  unquestionably  can.  In 
a  suit  by  attachment,  the  court  must  acquire  jurisdiction,  and  proceed 
to  enter  a  judgment  against  the  defendant,  before  it  can  pronounce 
any  judgment  against  a  party  summoned  as  garnishee.  If  the  pre- 
vious proceedings  are  unauthorized  and  void,  there  is  no  sufficient 
basis  to  support  the  judgment  against  the  garnishee.  He  would  not 
be  protected  in  the  payment  of  a  judgment  obtained  under  such  cir- 
cumstances. It  would  be  regarded  as  a  voluntary  and  not  a  compul- 
sory payment,  and  the  defendant  might  compel  him  to  pay  a  second 
time.  It  is  clear,  therefore,  that  a  garnishee  should  be  permitted  to 
inquire  into  the  validity  of  the  previous  proceedings  in  the  case.  If 
each  proceedings  are  void,  the  judgment  against  the  garnishee  may 

^•Barton  ▼.  Allbriglit,  29  Ind.  489;  N.  H.  256;  Drew  v.  Towle,  27  N.  H. 

Tuns  V.  Bullitt  85  Pa.  St  808;  Groret  412;  Carpenter  v.  McClure.  87  Vt  127. 
V.  Brown.  11  Haas.  884;  Brown  v.  Dnd-        ^  Drake  on  Attachm.  §  707. 
ley,  88  N.  H.  511;  PaHer  v.  Graves,  26 
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for  that  oanse  be  reversed  on  error.  Bat  if  the  court  had  jarisdiotioD, 
its  errors  and  irregalarities  can  only  be  called  in  qaestion  by  the 
defendant,  and  that  too  in  a  direct  proceeding  for  the  porpose.  They 
fi£fect  him  only,  and  he  may  waive  or  insist  on  them.  The  garnishee 
has  no  cause  to  complain,  for  he  will  be  protected  in  the  payment  of 
the  judgment."^  And  in  this  doctrine  the  authorities  generally 
ftgree.^ 

§  696.    As  between  Garnishee  and  Assignee  of  Claim. 

It  is  a  well  established  rule  that  if  the  garnishee^  before  making 
his  disclosure,  is  duly  notified  that  the  claim  had  been  assigned  to  a 
third  person  before  service  was  made  on  him,  it  is  his  duty  to  disclose 
such  assignment  in  his  answer,  in  order  that  the  assignee  may  be 
cited  to  appear  in  protection  of  his  own  interests.  And  if  the  gar- 
nishee neglects  to  so  disclose  the  fact  of  the  assignment,  his  being 
charged  as  garnishee  and  paying  the  amount  found  due,  on  execution, 
will  not  protect  him  from  being  compelled  to  make  a  second  payment 
of  the  same  to  the  assignee.^  If  the  garnishee  does  make  a  full  and 
fair  disclosure  of  all  the  facts  in  his  knowledge,  and  uses  all  reason- 
able exertions  to  protect  the  rights  of  the  assignee  (he  being  a  stranger 
to  the  proceedings  and  absent),  it  is  probable  that  a  judgment  hold- 
ing  the  garnishee  liable  would  be  accounted  a  sufficient  protection  to 
bim  against  the  claims  of  the  assignee,  notwithstanding  the  proceed- 
ings would  be  inter  alios  as  respects  the  latter.  But  if  the  garnishee 
makes  only  a  partial  disclosure,  so  that  the  court  has  no  opportunity 
to  judge  of  the  real  merits  of  the  case,  and  especially  if  there  are  any 
indications  of  collusion  between  him  and  the  creditor,  it  is  clear  that 
ibe  judgment  will  furnish  him  no  protection  whatever.^    If  the 

• 

^Pierce  v.  Carleton.  13  Dl.  858,  64  ^ Bunker  ▼.  Gilmore.  40  Me.  88:  Lar- 

Am.  Dec.  405.  rabee  v.  Eniglit,  69  Me.  820;  Milliken 

^Earl  v.  Matheney,  60  Ind.  202;  Sun  v.    Loring.    87   Me.    408;    Drake    on 

Hut  Ins.  Co.  ▼.  Seeligson,  59  Tex.  8;  Attacbm.  §  717.  and  cases  cited.    See 

Whitehead  v.  Henderson,  4  Sm.  &Mar.  McPhail  ▼.  Hyatt,  29  Iowa,  187;  Ander- 

704;   Matheney  v.  Galloway,  12  Sm.  &  ton  v.  Young,  21  Pa.  St.  448. 

Mar.  475;  St.  Louis  Ins.  Co.  v.  Cohen.  ^Seward  v.  Heflin,  20  Vt  144. 
9  Mo.  421;  Schoppenhast  v.  BoUman, 
21  Ind.  285. 
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ASBignment  is  made  after  the  institation  of  the  garnishment  proceed- 
ingSy  the  case  is  different.  Thas  where  A.,  the  debtor  of  B.  upon 
a  promissory  note  not  dae,  was  summoned  by  C,  the  creditor  of 
B.»  to  answer  upon  process  of  garnishment,  and  B.  subsequently 
transferred  the  note  to  D.  with  express  notice  of  the  pendency  of  the 
garnishment,  it  was  held  that  a  judgment  against  A.  in  favor  of  G. 
might  be  pleaded  in  bar  of  the  suit  of  D.  as  assignee.^  And  if  the 
garnishee  has  no  notice  or  knowledge  of  the  assignment  before  the 
rendition  of  the  judgment  against  him,  he  will  be  fully  protected 
against  the  assignee.'*^  It  is  therefore  the  duty  of  the  assignee, 
whenever  the  garnishment  proceeding  comes  to  his  knowledge,  to 
notify  the  garnishee,  so  that  the  latter,  when  called  upon  to  answer 
the  interrogatories,  may  be  enabled  to  disclose  the  whole  matter  to 
the  court,  and  unless  he  does  this,  be  will  afterwards  be  estopped 
from  enforcing  his  claim.^  The  duty  of  a  garnishee  who  receives 
notice  of  the  assignment  after  he  has  filed  his  answer  but  before  the 
rendition  of  judgment,  is  not  entirely  clear.  It  has  been  held  that  if 
the  garnishee,  after  answering  that  he  owes  negotiable  notes,  has 
notice  that  they  were  assigned  before  the  garnishment,  he  must 
amend  his  answer  by  stating  the  assignment;  otherwise  he  is  not 
protected  against  the  assignee  by  the  recovery  in  the  garnishment 
proceeding,  but  subjects  himself  to  double  payment  of  the  debt.^  On 
principles  similar  to  the  foregoing,  the  authorities  hold  that  where  two 
successive  attachments  are  levied  on  the  same  fund  in  the  garnishee's 
hands  at  the  suit  of  different  creditors,  it  is  the  duty  of  the  garnishee 
to  give  notice  to  the  prior  attaching  creditor  of  the  issuance  of  the 
second  attachment,  and  to  plead  the  pendency  of  the  first  attach- 
ment in  bar  of  the  second;  and  if  he  neglects  to  do  this,  and  a  judg- 
ment is  recovered  against  him  under  the  second  attachment,  which 
he  satisfies,  he  will  not  be  protected  from  the  claims  of  the  prior 
attaching  creditor,  but  will  have  to  pay  him  also;  because  the  latter 
cannot  be  divested  of  his  superior  lien  by  a  judgment  in  a  cause  to 
which  he  was  not  a  party  and  of  which  he  had  no  notice.^ 

^GlaDton  V.  Qrlggs,  6  Ga.  424.  ^  Lewis  v.  Dunlop,  67  Miss.  180. 

^  EiDg  V.  Vance,  46  Ind.  240.  ^  Farmers'  Bank  v.  Beaston,  7  Oil] 

^  Wood  V.  Partridge,  11  Mass.  488.         &  J.  421,  28  Am.  Dec.  226. 
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§  697.    As  between  Gamisliee  and  Stranger. 

A  judgment  for  or  against  a  gamiBhee,  in  an  aetion  of  attachment  hy 
one  creditor  is  not  binding  npon  another  creditor  in  an  attachment 
suit  by  him  against  the  same  garnishee,  and  the  record  of  the  jadg-^ 
ment  in  the  former  ease  is  not  admissible  in  evidence  on  the  trial  of 
the  latter.^  Bo  a  judgment  against  the  garnishee  is  not  oondnsiye  in 
a  subsequent  action  by  the  trustees  in  insolyency  of  the  defendant  in 
the  attachment  against  the  garnishee,  because  the  creditors,  whom 
the  trustees  represent,  were  not  parties.^  But  it  is  held  that  an 
attachment  laid  in  the  hands  of  the  maker  of  a  promissory  note, 
as  garnishee,  for  the  debt  of  an  indorsee  then  being  the  owner 
and  holder  of  the  note,  followed  by  a  judgment  of  condemna* 
tion  on  the  attachment,  will  protect  the  maker  (garnishee)  in  a  sub« 
sequent  action,  brought  on  the  same  note,  by  a  subsequent  indorser 
receiving  the  paper  without  notice.^  And  so  the  recovery  of  a  debt 
in  a  scire  facias  against  a  garnishee,  upon  a  judgment  in  a  foreign 
attachment,  is  a  bar  to  a  recovery  of  the  same  debt  from  the  garnishee 
by  a  person  who  took  defense  on  the  trial  of  the  scire  facias,  provided 
such  recovery  was  not  the  result  of  misrepresentation,  fraud,  or 
neglect  on  the  part  of  the  garnishee,  or  of  collusion  between  him  and 
the  plaintiff.^  Again,  the  judgment  as  between  an  attaching  cred- 
itor and  the  garnishee  is  not  res  inter  alios  in  the  main  contention 
between  debtor  and  creditor.  ''As  respects  the  principal  debtor,  he 
cannot  be  regarded  as  a  stranger  to  the  suit,  being  necessarily  a  party 
and  having  an  opportunity  to  contest  the  claim  against  him.  These 
cases,  like  a  judgment  to  show  the  amount  that  a  surety  has  been 
compelled  to  pay  for  his  principal,  or  a  principal  for  the  default  of 
his  agent,  are  exceptions  to  the  general  rule. "  ^ 

4«StraaM    v.    Ayret,    87    Mo.   848;  4«7  Tarns  ▼.  Bullitt.  85  Rk  St  80a 

Wheeler  v.  Aldrich,  18  Gray,  61;  Lewis  ^Somervllle  v.  Brown,  6  Gill,  899l 

V.  Tarns,  4  Phila.  d76;  Breading  v.  Slag-  ««CoateB  v.  Roberu,  4  Rawie,  100. 

worth,  29  Pa.  St  896;  King  ▼.  Faber,  ^Ockington  t.  Richey,  41  N.  H.  S7IL 
61  Pa.  St  887;  Adams  v.  Filer,  7  Wis. 
806,  78  Am.  Dea  4ia 
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S  698.    Foreign  Judgment  against  GamlBliee. 

It  is  well  settled  that  a  jadgment  fairly  rendered  against  a  gar» 
niahee  by  a  lawful  ooiirt  in  a  foreign  country  or  in  a  sister  state,  hav- 
ing jurisdiction  of  the  person  and  subjeot-matter,  will  be  equally  con- 
elasiYe  and  final,  in  a  subsequent  proceeding  for  the  recovery  of  the 
same  debt,  as  if  rendered  in  the  state  where  the  second  contention 
arises.*^  Bnt  the  pendency  of  a  foreign  attachment  in  one  state,. 
upon  which  a  judgment  has  been  rendered,  and  an  injunction  granted 
by  the  oonrt  of  chancery  upon  the  garnishee,  forbidding  him  to  pay  to 
the  defendant  in  the  attachment,  is  not  the  subject  of  a  pUa  in  bar  in 
another  state,  in  an  action  by  the  original  creditor  against  the  debtor^ 
but  the  defendant  can  only  avail  himself  of  it  by  plea  in  abatement 
Under  such  circumstances,  nothing  short  of  an  actual  payment  of  the 
money  by  the  garnishee,  or  levy  of  his  goods  upon  an  execution,  can 
be  pleaded  in  bar.^ 

I  688.    Bffect  of  a  Judgment  as  between  Co-Defendants. 

As  a  general  rule,  parties  to  a  judgment  are  not  bound  by  it  in  a 
aubaequent  controversy  between  themselves,  unless  they  were  adver- 
sary parties  in  the  original  action.  That  is  to  say,  a  judgment 
for  or  against  two  or  more  joint  parties  ordinarily  determines  nothing 
as  to  their  respective  rights  and  liabilities,  as  against  each  other,  in 
their  own  subsequent  controversy.^  '"Where  two  parties  are  sued 
in  the  same  action,"  says  the  supreme  court  of  Indiana,  ^and  one 
files  a  separate  answer  to  the  complaint,  and  not  in  the  nature  of  a 
eroes-complaint  against  his  co-defendant,  such  co-defendant  cannot^ 
under  our  code  of  practice,  demur  or  reply  to  or  join  issue  in  any 

«iMeriam  v.  Randlett,  18  Pick.  611;  Am.  Rep.  489;  Bufflnxton  v.  Cook,  8S 

Hull  V.  Blake,  18  Man.  168;  Wilkinson  Ala.  813,  78  Am.  Dec.  491;  Montgomery 

V.  Hall,  6  Gray,  668;  Barrow  v.  West,  v.  Road,  84  EanB.  122,  8  Pac.  Rep.  268; 

U  Pick«  270;  Taylor  v.  Phelps,  1  Ear.  Gardner  ▼.  Raiabeck,  28  N.  J.  £q.  71; 

a  G.  4S2L  McCrary  v.  Parks,  18  Ohio  St  1;  Coz  v. 

**Lowry  v.  Lumbermen's  Bank,  2  Hill,  8  Ohio,  412;  Duncan  v.  Holcomb,. 

WatU  A  a  2ia  26  Ind.  878. 

•■MeMahan  v.  Geiger,  78  Mo.  146, 89 

(716) 


§  599  X4AW  OF  JUDGMENTS.  [Gh.    18 

manner  upon  snob  separate  answer.     And  in  such  a  case  the  finding 
and  judgment  of  the  conrt,  on  an  issue  joined  on  such  separate 
answer  by  the  plaintiff,  will  not  necessarily  conclude  and  determine 
any  of  the  merely  relative  rights  of  the  defendants  as  between  them- 
selves.'' ^  Thus,  where  the  makers  of  a  note  are  sued  and  judgment 
rendered  against  them,  but  the  question  of  the  suretyship  of  one  of 
them  is  not  raised  in  that  action,  the  judgment  will  not  preclude  that 
one  from  showing  that  he  in  fact  signed  the  note  as  surety  only,  in 
a  subsequent  action  by  him  against  the  other  maker  to  recover  the 
amount  of  the  judgment  paid  by  him.^    But  it  is  held  that  a  judg- 
ment obtained  by  the  holder  of  a  note  against  all  the  indorsers  is 
conclusive  in  a  subsequent  action,  by  an  indorser,  who  paid  the  judg- 
ment,  against  a  prior  indorser,  and  as  much  so  as  if  he  had  claimed 
subrogation  upon  it.    For  all  the  points  which  the  second  indorser 
would  have  to  prove  as  against  the  prior  indorser  must  have  been  estab- 
lished in  the  suit  brought  by  the  holder.^    An  exception  to  the  gen- 
eral rule  arises  in  the  case  where  conflicting  claims  to  the  ownership 
of  property  are  affirmatively  made  and  set  up  in  their  answers  by 
several  defendants  in  an  action.     Here  a  court  of  equity  (and  also, 
under  the  code  practice,  a  court  of  mixed  powers)  may  by  its  judg- 
ment determine  the  rights  of  such  defendants  among  themselves, 
and  such   judgment  will    be   equally  conclusive,   as  between  the 
defendants  who  appeared   and   litigated  their  claims,  as  in   the 
case  of  a  similar  issue  between  the  plaintiff  and  the  defendants.^ 
Thus  where,  in  an  action  to  quiet  title,  two  defendants  answer  sep- 
arately, each  claiming  title  in  himself,  and  the  court  finds  that  the 
property  is  owned  by  one  of  such  defendants,  and  enters  a  decree 
quieting  the  title  in  him  as  against  the  plaintiff,  such  decree  is  also 
an  adjudication  of  the  question  of  title  as  between  the  defendants, 
and  constitutes  a  bar  to  any  future  claim  to  the  property  against  the 

^Harvey  ▼.  Osborn,  66  Ind.  686.  Ga.  200,  44  Am.  Dec.  688;  Harvey  v. 

«»Lockhan  V.  GilliB  (Tex.).  20  Re-     OBborn.  65  Ind.  686. 
porter,   477;    McMahan  v.  Geiger,  78        ^^Lloyd  v.  Barr,  11  Pa.  St.41. 
Mo.    146,   89  Am.  Rep.  480;  Joyce  v.        ^  Goldschmidt  v.  Milla,  87  Minn.  49. 
Whitney,  67  Ind.  650;  Dent  v.  King,  1     88  N.  W.  Rep.  644;  Leavitt  v.  Wolcott, 

96  N.  Y.  8ia 
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successful  party^  or  those  claiming  throagh  him,  by  his  co-defend- 
ant. •• 

S  600.    Judgments  do  not  bind  Strangen. 

Hitherto  we  have  disoassed  the  situation  of  parties  and  priyies 
with  reference  to  the  estoppel  created  by  a  verdict  and  jadgment,  and 
it  has  appeared  that  they  and  they  alone  are  concluded  by  the 
adjudication.  In  a  broad  and  general  sense  all  other  persons  are 
"strangers"  to  the  judgment  and,  as  such,  exempt  from  its  effect  as 
evidence  or  as  an  estoppel.  But  if  we  wish  to  use  this  word  in  a  per- 
fectly accurate  and  technical  sense,  it  is  necessary  to  make  a  reser- 
vation of  the  case  of  those  persons  who,  though  not  strictly  parties 
nor  privies,  are  so  connected  with  the  litigation  or  its  subject-matter 
as  to  be  bound  by  the  result.  Such  are  warrantors,  indemnitors,  and 
others  responsible  over,  who  have  due  notice,  and,  in  some  instances, 
sureties  or  bail.  But  in  this  narrower  sense,  and  with  the  further 
exception  of  certain  especial  cases  which  will  be  noticed  in  the  suc- 
ceeding sections,  it  is  a  universal  rule  that  all  who  are  neither  par- 
ties to  a  judgment  nor  privies  to  such  parties  are  wholly  free  from 
the  estoppel  of  the  judgment.  This  principle  was  well  known  in  the 
Boman  law,^  and  indeed  is  nothing  less  than  a  canon  of  general 
jurisprudence.  That  the  rule  is  firmly  imbedded  in  our  own  law  is 
attested  by  a  multitude  of  decided  cases.^    It  was  said,  in  the  leading 


^Devin  v.  Ottmnwa,  68  Iowa,  461, 
5  N.  W.  Sep.  652. 

^'^'^Bm  inUr  €Uia$  jvdieaim  nsgue 
mnohtmmUum  affem  hi»  quijudido  nan 
itUerfuarum  negue  pr^udicium  talent 
irrogareJ*  Cod.  7,66,2.  This  it  closely 
skin  to  the  familiar  maxim.  Ret  intsr 
aXiM  acta  aUeri  noeere  nan  debet.  Win- 
gate's  Max.  872;  Broom's  Max.  964. 

^Duchess  of  Eingston's  Case,  20 
How.  St  Tr.  865;  Chirac  v.  RelDecker, 
11  Wheat  280;  Aspden  v.  Kixon,  4  How. 
467;  Mataal  Ben.  Life  Ins.  Co.  ▼.  Tis- 
dale,  91  U.  8.  244;  Homes  v.  Scruggs, 
94  U.  8. 22:  Lenox  ▼.  Notrebe,  1  Hempst 
251;  Jackson  v,  Myrick,  29  Me.  490; 
Sheldon  t.  White,  86  Me.  288;  Putnam 


School  ▼.  Fisher,  84  Me.  172;  Lawrence 
T.  Haynes.  6  N.  H.  88,  20  Am.  Deo.  664; 
Stevens  v.  Thompson,  17  N.  H.  108; 
Wright  ▼.  Hazen,  24  Vt  148;  Nason  ▼. 
Blaisdell  12  Vt  166,  86  Am.  Dec.  881; 
Hood  ▼.  Hood,  110  Mass.  468;  Andrews 
T.  Herring,  6  Mass.  210;  Yose  ▼.  Mor- 
ton, 4  Cnsh.  27,  60  Am.  Dec.  760;  Den- 
ison  V.  Hyde,  6  Conn.  506;  Barton  y, 
Hazzard,  4  Harringt  100;  Lawrence  ▼. 
Hunt  10  Wend.  80.  26  Am.  Dec.  689; 
Morrison  v.  Mullin,  84  Pa.  St.  12;  Mack- 
ey  V.  Coates,  70  Pa.  St  850;  Alexander 
▼.  Walter,  8  Gill,  289,  60  Am.  Dec.  688; 
McClellan  v.  Kennedy,  8  Md.  280;  Nil- 
ler  ▼.  Johnson,  27  Md.  6;  Frazier  v.  Fra- 
zier,  2  Leigh,  642;  Downer  ▼.  Morrison, 
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•ease  on  thie  sabjeet :  "^ What  has  been  said  at  the  bar  is  certainly 
true  as  a  general  principle^  that  a  transaction  between  two  parties,  in 
a  judicial  proceeding,  ought  not  to  be  binding  upon  a  third ;  for  it 
would  be  unjust  to  bind  any  person  who  could  not  be  admitted  to 
make  a  defense,  or  to  examine  witnesses,  or  to  appeal  from  a  judg- 
ment he  might  tbiuk  erroneous;  and  therefore  the  deposition  of  wit- 
nesses  in  another  cause  in  proof  of  a  fact,  the  verdict  of  a  jury  find- 
ing  the  fact,  and  the  judgment  of  the  court  upon  facts  found,  although 
•evidence  against  the  parties  and  all  claiming  under  them,  are  not  in 
general  to  be  used  to  the  prejudice  of  strangers."  ^  And  in  another 
•case:  ''It  contraveues  the  first  principles  of  justice  to  hold  a  man 
bound  by  a  judgment  against  which  he  has  neither  an  opportunity  to 
•defend,  or  notice  in  any  way  that  he  was  to  be  directly  involved  in 
its  consequences/'  ^  So  again :  "No  person  can  be  divested  of  title 
to  his  property  in  a  suit  between  other  parties  of  which  he  has  no 
legal  notice,  and  a  judgment  rendered  in  such  a  suit  is  not  binding 
upon  him,  and  is  not  admissible  in  evidence  against  him  in  any  fut- 
nre  proceeding  in  which  the  title  to  the  property  is  in  controversy."  ^ 
The  same  rule  holds  good  in  chancery  as  well  as  at  law.  Strangers 
to  a  decree  are  not  bound  by  it.^  From  the  foregoing  quotations,  as 
■also  from  onr  previous  discussion  of  the  question,  who  are  to  be  con- 
eidered  parties  and  privies,  it  will  be  possible  to  derive  a  sufficiently 


-2  Gratt  860;  Bennett  v.  Holmes,  1  DeT. 
&  Bat  486;  Eoogler  t.  Hoffman,  1  Mc- 
Cord,  406;  Mays  v.  Ck>mpton.  18  Ga.  260; 
Brock  V.  Garrett,  16  Ga.  487;  Manrin  v. 
Hampton,  18  Fla.  181;  McLelland  v. 
Bidgway,  12  Ala.  482;  Winston  v.  West- 
feldt,  22  Ala.  760,  68  Am.  Deo.  278: 
Moore  ▼.  Cason,  1  How.  (Miss.)  68;  Mes- 
tier  ▼.  Railroad,  16  La.  Ann.  864;  Lefeb- 
▼re  V.  Montilly,  1  La.  Ann.  42;  Morri- 
eon  T.  Loftin,  44  Tex.  16;  Hardin  ▼. 
Blackshear,  60  Tez.  182;  Black  v.  Black, 
62  Tez.  206;  Marshall  v.  Rough,  2  Bibb, 
e28;  Newson  t.  Lycan,  8  J.  J.  Mar.  440, 
20  Am.  Deo.  166;  Simpson  ▼.  Jones,  2 
Sneed,  86;  Maple  v.  Beach,  48  Ind.  61; 
Norcross  ▼.  Hudson,  82  Mo.  227;  Dugge 
V.  Btumpe.  78  Mo.  618;  Cameron  v.  Cam- 
eron, 16  Wis.  1,  82  AnL  Dec.  662. 
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^Duchess  of  Kingston's  Caae»  20 
How.  6t  Tr.  866,  s.  a  2  Smith's  Lead. 
Cas.  •424. 

M  Morrison  v.  MuUin,  84  Pa.  Bt  18l 

« Foster  t.  Powers,  64  Tex.  247. 

««McCall  ▼.  Harrison,  1  Brock.  126; 
Bailey  v.  Robinson,  1  Qratk  4.  42  Am. 
Dec.  640;  Loop  t.  Summers,  8  Rand. 
611;  Manigault  ▼.  Deas,  1  BaiL  Ch.  288; 
Buford  V.  Rucker,  4  J.  J.  Mar.  661; 
Brown  ▼.  Wynkoop,  2  Blackf.  280;  Row- 
land ▼.  Day,  17  Ala.  681;  Lang  v.  War- 
ing, 17  Ala.  146;  Cockey  v.  Milne.  16 
Md.  200.  The  decree  made  m  a  cause 
does  not  bind  one  who  was  originally  a 
party  but  was  permitted  to  withdraw 
during  the  suit  Owens  t.  Alexander, 
78N.  Car.  L 
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acoorate  idea  of  the  teBts  which  are  to  be  applied  in  ascertaining 
whether  or  not  a  given  person  must  be  regarded  as  a  stranger  to  a 
given  litigation.  The  aathorities  bold  that  when  a  person  is  a  mere 
volunteer  at  the  trial  of  a  caase^  and  has  no  legal  right  to  control  the 
proceedings  in  the  action,  or  to  make  any  defense,  or  examine  the 
witnesses,  or  prosecate  proceedings  in  error  from  the  rulings  and 
judgment  in  the  case,  snch  person  is  to  be  considered  as  a  stranger 
to  the  cause,  and  is  not  concluded  by  the  judgment  rendered  therein.^ 
''No  party  can  ever  be  estopped  Dr  in  any  way  prejudiced  by  any 
judgment  or  decree,  if  the  record  in  the  first  suit  on  its  face  shows 
ihat  he  had  no  opportunity  to  be  heard  in  opposition  to  the  entry 
of  snch  judgment  or  decree."  ^  But  in  ordinary  cases  it  can  never 
be  difficult  to  determine,  by  the  application  of  the  rules  already 
given  in  this  chapter,  whether  the  person  sought  to  be  bound  was  a 
real  or  nominal  party  to  the  former  action,  or  in  privity  with  either 
of  the  parties,  or  responsible  for  the  result  of  the  litigation,  or  strictly 
a  stranger.  Before  proceeding  further,  it  may  be  useful  to  adduce 
some  illustrations  of  the  rule  under  consideration.  A  tax  pur- 
ohaser  of  real  estate,  for  example,  who  was  not  a  party  to  an  action 
to  enjoin  the  officials  from  issuing  a  deed,  and  did  not  appear  in  that 
action,  is  not  bound  by  the  decree.^  A  judgment  in  favor  of  one 
partner,  in  a  suit  in  which  he  alone  is  served  and  made  a  party,  is  no 
bar  or  evidence  of  payment  in  another  suit  by  the  same  plaintiff, 
against  another  partner,  on  the  same  cause  of  action.^  So  a  judg- 
ment in  a  suit  determining  the  existence  or  non-existence  of  a 
oo-partnership  relation  between  the  parties  thereto,  is  not  binding  on 
or  admissible  in  evidence  against  strangers  to  the  proceeding.^  And 
as  an  adjudication  is  not  conclusive  against  a  stranger,  so  neither 
can  a  stranger  take  advantage  of  it.  Thus  a  plaintiff  will  not  be 
allowed  to  introduce  in  evidence  a  judgment  obtained  against  the 
•defendant  in  another  case,  to  which  the  plaintiff  was  not  a  party,  to 
prove  fraud  in  the  defendant.^    It  is  immaterial  that  the  United 

^  VTilkf e  V.  Howe,  97  Eans.  618;  Hale  ^  Helprey  t.  Redick,  21  Nebr.  80,  81 
V.  Finch,  104  U.  S.  261.  N.  W.  Rep.  256. 

•■McCoy  ▼.  McCoy,  22  W.  Va.  724,  2  «McLelland  v.  Ridgway,  12  Ala.  482. 
&  E.  Rep.  802.  •■McDonald  v.  Matney,  82  Mo.  858. 

•«  Winston  v.  Starke»  12  Gratt.  817. 
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states  was  a  party  to  the  suit  in  which  the  former  judgment  was  ren- 
dered,  if  the  parties  in  the  second  action  are  different ;  because  privity 
to  the  government  must  appear  from  the  facts,  as  well  as  privity  to 
individuals.^ 


§  601.    Exception;  Courts  of  ExcltLsiTe  Jurisdiction. 

Several  important  exceptions  to  the  general  rule  that  judgments 
are  not  conclusive  upon  strangers  remain  to  be  noted.  In  the  first 
place,  it  is  said  that  "where  the  matter  adjudicated  is  by  a  court  of 
peculiar  and  exclusive  jurisdiction,  and  the  same  matter  comes  inci- 
dentally before  another  court,  the  sentence  in  the  former  is  conclusive 
upon  the  latter,  as  to  the  matter  directly  decided,  not  only  between 
the  same  parties,  but  against  strangers,  unless  it  can  be  impeached 
on  the  ground  of  fraud  or  collusion.''  ^  But  it  is  not  believed  that 
this  doctrine  could  have  any  proper  application  except  in  the  case  of 
judgments  in  rem,  or  judgments  determining  matters  of  public  right 
or  of  police. 

§  609.    Exception;  Judgments  In  Bern. 

A  second  important  exception  to  the  general  rule  is  found  in  the 
case  of  judgments  in  rem.  Adjudications  of  this  character,  for  certain 
special  reasons  which  will  appear  later,  are  held  to  be  binding  and 
conclusive,  not  only  upon  the  immediate  parties  to  the  litigation,  but 
upon  all  persons  who  may  be  interested  in  the  res.  As  the  subject 
is  one  of  much  importance  and  of  a  distinctive  character,  it  is  reserved 
for  consideration  in  a  future  chapter. 

§  603.    Exception;  Fzlnoiple  of  Stare  Decisis. 

According  to  the  doctrine  of  the  best  cases,  a  title  previously  passed 
upon,  although  in  a  suit  between  different  parties,  will  not  be  again 
examined  and  adjudicated,  in  a  case  proceeding  upon  the  same  state 

«n  Barton  v.  Long  (N.  J.),  14  AU.  Bep.        «>  Bhoades  v.  Selln,  4  Wash.  C.  (X  71S. 
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of  facts  and  presenting  pxeoisely  the  same  question,  in  the  absence 
of  a  showing  that  the  former  decision  was  manifestly  erroneous.^' 
This,  however,  is  not  strictly  upon  the  ground  that  the  matter  is  Te$ 
judieata,  but  rather  upon  those  settled  principles  which  induce  the 
courts  to  abide  by  their  own  former  decisions,  that  is,  the  rule  of 
stare  decisis.  In  the  case  cited  the  court  of  appeals  of  Maryland 
said :  ''We  may  concede,  for  the  sake  of  the  argument,  that,  tech* 
nically  and  strictly  speaking,  this  suit  is  not  res  judicata,  because  the 
parties  are  different,  and  the  present  parties  should  not  be  held  con^ 
dusively  bound  by  the  decision  in  that  case,  in  which  they  had  no 
opportunity  to  be  heard.  We  may  also  concede  that  the  judgment 
in  that  case  is  not  what  may  properly  be  termed  a  judgment  in  rem 
and  binding  on  the  world.  We  may  also  further  concede  the  power 
of  the  court  to  reyerse  its  own  decision.  But  notwithstanding  all 
this,  we  think  that  both  sound  reason  and  the  authority  of  adjudged 
eases  will  amply  justify  us  in  a  refusal  to  reopen  this  question  of 
title.  "*  But  on  the  other  hand,  it  is  held,  in  Texas,  that  the  fact  that 
a  stranger  to  a  suit  has  been  induced  to  locate  certain  land  by  reason 
of  a  decision  of  the  supreme  court,  which  declared  that  the  title  of  a 
party  to  the  suit  was  void,  will  not  estop  such  party  from  asserting 
his  title  to  the  property  in  a  subsequent  action  brought  by  such 
stranger  to  try  title.^^  These  oases,  however,  are  not  strictly  ger« 
mane  to  our  immediate  subject^  the  discussion  of  which  we  now 


I  604.    Judgment  as  Evidence  of  its  own  Ezistence*^ 

A  judgment  is  always  admissible  and  conclusive  evidence,  even 
against  strangers,  of  the  fact  of  its  own  rendition  and  of  its  neces* 
sary  legal  consequences.  In  other  words,  ''the  record  of  a  verdict 
and  judgment  is  always  admissible  to  prove  the  fact  that  such  judg-* 
ment  was  rendered,  or  such  verdict  returned,  in  any  case  where  the 
fact  of  such  verdict  or  judgment,  or  the  nature  or  amount  of  suob 

«sKoIb  V.  Swann,  08  HcL  616, 18  AtL        ^^Groeebeck  v.  Golden  (Tez.),  7  a 
Bep.  878.  W.  Rep.  868. 
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judgmeniy  becomes  material.''^  This  important  principle  is  more 
fally  explained  in  an  opinion  of  the  supreme  court  of  Vermont,  from 
which  we  quote  as  follows :  **  A  verdict  or  judgment  is  offered  either 
to  establish  the  mere  fact  of  its  own  rendition,  and  those  legal  con- 
sequences which  result  from  the  fact,  or  is  offered  with  a  view  to  a 
collateral  purpose, —  that  is,  to  prove  not  only  the  fact  that  such  a 
verdict  has  been  rendered,  or  such  judgment  pronounced,  and  so  let 
in  all  the  necessary  and  legal  consequences,  but  as  a  medium  of 
proving  some  fact  as  found  by  the  verdict,  or  upon  whose  supposed 
existence  the  judgment  is  based.  For  the  first  of  these  ^purposes, 
that  is,  for  establishing  the  fact  that  such  a  verdict  has  been  given, 
or  such  a  judgment  pronounced,  and  all  the  consequences  of  such  a 
judgment,  the  judgment  itself  is  invariably  not  only  admissible  as 
the  proper  legal  evidence,  but  usually  conclusive  to  prove  that  fact. 
The  mere  fact  that  such  a  judgment  was  given  can  never  be  con- 
sidered as  res  inter  alios  aeta^  neither  can  the  legal  consequences  of 
a  judgment  be  so  considered.  But  with  reference  to  any  fact  upon 
whose  supposed  existence  the  judgment  is  founded,  the  proceeding 
may  or  may  not  be  res  inter  alias,  and  consequently  may  or  may  not 
be  evidence  according  to  circumstances,  considering  the  nature  of 
the  facts  themselves  and  the  parties."^*  Hence,  while  records  may 
be  admitted  in  evidence  in  suits  not  between  the  same  parties  or 
privies,  where,  upon  the  facts  of  the  trial  and  the  recoveries  in  such 
records,  the  interests  of  others  hang  as  incidents  or  consequences, 
and  the  production  of  such  a  record  is  proof  that  the  suit  was  brought 
and  the  recoveiy  had  as  therein  set  forth,  yet  the  consequences  to 
others,  resulting  from  those  facts  apparent  from  the  face  of  the 
record,  are  to  be  established  by  appropriate  evidence  of  such  other 
facts  as  may  be  necessary  to  sustain  the  action  or  defense.^  The 
record  of  the  judgment,  for  example,  is  the  only  legitimate  evidence 

^LftUeton  v.  Rlchardion,  84  N.  H.  24  Am.  Dec.  688;  Maple  v.  Beach.  48 

179.  66  Am.  Dec  769;  Smith  v.  Chapin,  Ind.  61;  Keren  v.  Roemheld,  7  Brad. 

81  Conn.  680;  Aneley  v.  CarloB,  9  Ala.  (111.)  646. 

978;  Taylor  v.  Means.  78  Ala.  468;  Mo-  ^* Spencer  v.  Dearth.  48  Vt  98,  108. 

€amant  ▼.  Roberto.  66  Tez.  260. 1  S.  W.  ^  Key  v.  Dent.  14  Md.  86. 
Rep.  260;  Stephens  v.  Jack.  8  Terg.  408, 
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of  the  termination  of  a  cause.^  And  so  when  the  money  sought  to 
be  leeovered  under  a  oount  for  money  paid  has  been  paid  under  a 
jadgment  against  the  plaintiff,  the  record  of  the  judgment  is  always 
admissible  to  prove  the  fact  of  the  judgment  and  the  amount  so 
recovered.^'*  Where  the  plaintiff  in  ejectment  claims  through  the 
heir  of  a  decedent,  the  record  of  a  partition  suit  between  the  heirs  of 
each  person,  which  showed  that  there  had  been  a  final  decree  of  the 
court  for  a  partition  of  the  land,  is  admissible  in  evidence.^  A 
judgment  against  a  sheriff,  on  a  rule  by  a  judgment-creditor  for  fail- 
ing to  make  money,  is  evidence,  in  a  subsequent  action  by  a  junior 
judgment-creditor  not  a  party  to  the  former  rule,  only  of  the  fact 
that  such  a  judgment  was  rendered  and  of  its  amount.^  It  is  also 
held  that  a  judgment  obtained  under  the  mechanics'  lien  law  is  con- 
clusive, as  to  the  facts  recited  therein,  in  determining  the  priority  of 
such  jadgment  over  another  judgment  against  the  same  debtor.^ 
80,  when  the  action  is  by  a  receiver,  he  may  give  in  evidence,  even 
against  a  stranger,  the  decree  by  which  he  was  appointed,  for  the 
purpose  of  showing  his  right  to  sue  as  receiver  and  that  the  subject 
of  the  present  litigation  was  committed  to  him  in  his  character  of 
receiver.^  But  as  already  stated,  the  judgment  is  not  admissible 
evidence,  against  strangers,  of  the  grounds  on  which  the  recovery 
was  had.  It  is  only  the  fact  of  the  adjudication  which  can  be  thus 
proved.  Hence,  for  example,  the  record  of  a  conviction  for  an 
assault  and  battery  committed  by  a  husband  upon  his  wife,  is 
evidence,  in  an  action  by  the  wife  for  a  divorce,  only  of  the  fact  of 
the  eanviction,  and  not  that  the  assault  and  battery  alleged  was  act- 
ually committed.^  So  again,  one  who  is  not  a  party  to  a  suit  in  which 
it  is  decided  that  his  vendor  made  a  fraudulent  sale  to  him  is  not 
thereby  precluded  from  showing,  in  a  subsequent  action,  that  he 


^Bskor  T.  DeliemeUne,  4  HcCord,  ^Naylor  ▼.  Mettler(N.  J.),  11  AtL 

S72.  Rep.  859.    Compare  Hartman  ▼.  Weil- 

«>Qfbflon  T.  LoYe,  3  Fla.  698,  618.  and,  86  Minn.  228,  80  N.  W.  Rep.  815. 

See  aUo  Walsh  ▼.  OBtrander,  23  Wend.  ^^Hardwick   v.    Hook,   8   Ga.   854; 

178L  Qoodhae  ▼.  Daniels,  54  Iowa,  19,  6  N. 

^Shanks  ▼.  Lancaster,  6  Gratt  110,  W.  Rep.  139. 

00  Am.  Dec  108.  ^  Quinn  ▼.  Quinn,  16  Yt  426. 

*>  Anderson  ▼.  Bright.  13  Ala.  47a 
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parchased  the  property  from  his  vendor  in  good  faith  and  for  a  full 
consideration,  and  had  exclusive  possession  before  other  creditors 
obtained  a  lien.^  But  it  is  held  that  a  judgment  that  A.  is  entitled 
to  a  certain  fund  is  an  adjudication  that  other  claimants  were  not 
entitled  to  an  injunction  which  they  had  obtained  to  prevent  him 
from  suing  for  the  fund.^ 

As  a  general  rule,  when  a  judgment  is  offered  in  evidence  as  an 
estoppel,  or  to  prove  a  particular  judicial  result,  it  is  essential  that 
the  whole  record  should  be  shown.  That  is,  not  merely  the  entry  of 
the  judgment,  but  all  the  preliminary  conditions  to  its  rendition, 
must  be  made  part  of  the  offer.^  But  there  are  cases  where  this 
rule  will  be  relaxed,  so  far  as  to  admit  a  part  only  of  the  record, 
where  the  mere  existence  of  that  part  is  the  one  fact  sought  to  be 
established  by  its  production.  Thus,  where  a  record  is  offered  in 
evidence  to  show  the  fact  that  there  i«  a  judgment,  the  object  being 
to  support  an  execution  under  such  judgment,  it  is  not  necessary 
that  the  entire  record  should  be  put  in  evidence ;  a  transcript  of  so 
much  of  the  record  as  will  show  the  existence  of  the  judgment  under 
which  the  execution  issued  may  be  received  in  evidence,  in  cases  of 
this  character.^ 


§  606.    Judgment  as  .Evidence  of  Belation  of  Debtor  and 

Greditor. 

One  of  the  most  important  applications  of  the  rule  giving  a  quali- 
fied admissibility  to  a  judgment  as  evidence  against  strangers,  is  in 
the  case  where  it  is  invoked  as  proof  of  the  relationship  of  debtor  and 
creditor  between  the  parties.  It  is  now  well  settled  upon  high 
authority  that  where  no  fraud  or  collusion  has  been  shown  in  the 
recovery  of  a  judgment,  such  judgment  is  conclusive  of  the  fact  and 
the  amount  of  the  indebtedness  of  the  judgment-debtor,  and  it  can- 
not be  collaterally  impeached  by  third  persons  in  a  subsequent  suit 

^Snyder  v.  Berger  (Pa.),  0  AtL  Rep.        ^ Lee's  Admrx.  ▼.  Lee,  21  Mo.  581; 

U7.  1  Wharton  on  £▼.  §  8*^.    See  Young  t. 

^HeymanT.  Landers,  18  CaL  107.  Harrison,  21    Qa.    584;    Whitmore  t. 

^  1  Wharton  on  £v.  g  824.  Johnson,  10  Homph.  610. 
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irhere  Bach  indebtedneBS  is  called  in  gueBtion.^    Thus^  in  an  action 

against  two  defendants  to  set  aside  a  deed  of  land  from  one  to  the 

other  as  a  fraad  npon  the  plaintiffs  as  creditors  of  the  vendor,  the 

record  of  a  recovery  by  the  plaintiffs  against  snch  grantor  is  conclu* 

Bive  evidence  against  him  that  he  owed  the  amount  of  it  when  the 

suit  was  brought;  and  it  is  pritna  facie  evidence  of  the  same  fact 

againat  the  vendee,  upon  proof  being  made  of  the  facts  stated  in  the 

eomplaint  in  such  action,  as  the  cause  of  action  therein.^    Bo  the 

judgment  recovered  in  an  attachment  suit  is  admissible  in  evidence 

in  a  Buit  brought  against  the  sheriff,  as  proof  of  the  existence  of  the 

debt  of  the  attaching  creditor.^    And  a  judgment  obtained  without 

fraud  or  collusion  is  conclusive  evidence,  in  suits  between  creditors 

in  relation  to  the  property  of  the  debtor,  of  the  fact  and  amount  of 

the  indebtedness  of  the  latter.^  Where  a  person  has  been  compelled 


^>*  strong  T.  LAWTonce,  68  Iowa,  06.  IS 
K.  W.  Rep.  74;  Caodee  ▼.  Lord.  2  K.  Y. 
960;  Yoorhees  v.  Seymour,  26  Barb. 
560;  Howry  v.  Dayenport,  6  Lea,  SO; 
First  Kat.  Bank  v.  Oldham.  6  Lea,  718; 
Coz  T.  Thomas.  0  Gratt  828;  Raymond 
▼.  Richmond.  78  K.  T.  851;  Sidens- 
parker  v.  Sidensparker.  58  Me.  481. 

^Kew  York  &  Harlem  R  Co.  v. 
Kyle.  5  Bosw.  587;  Yogt  v.  Ticknor.  48 
K.  H.  242;  Church  ▼.  Cbapfn,  85  Yt 
281;  Inman  v.  Mead,  97  Maas.  810; 
Goodnow  V.  Smith,  87  Mass.  69.  P0r 
€QfUra,  Troy  v.  Smith,  88  Ala.  469. 

«  Rinchey  ▼.  Stiyker,  28  N.  T.  45. 84 
Am.]>ea824. 

«>Candee  v.  Lord.  8  N.  Y.  269,  51 
Am.  De&  894.  In  this  case,  in  delWer- 
faf  the  opinion  of  the  court.  Gardiner, 
J.,  obaerred:  *In  creating  debts,  or 
establishing  the  relation  of  debtor  and 
creditor,  the  debtor  is  accountable  to 
ao  one  unless  he  acts  mala  fide.  A 
Judgment,  therefore,  obtained  against 
the  latter  without  collusion  is  conclu- 
siye  evidence  of  the  relation  of  debtor 
and  creditor  against  others:  First,  be- 
caose  it  is  concIuslTe  between  the  par- 
ties to  the  record,  who  in  the  given 
case  have  the  exclusive  right  to  estab- 


lish it;  and  second,  because  the  claims 
of  other  creditors  upon  the  debtor's 
property  are  through  him,  and  subject 
to  all  previous  Hens,  preferences,  or 
conveyances  made  by  him  in  good 
faith.  Any  deed.  Judgment,  or  assur- 
ance of  the  debtor,  so  far  at  least  as 
they  conclude  him.  must  estop  his 
creditors  and  all  others.  Consequently 
neither  a  creditor  nor  stranger  can  in- 
terfere in  the  bona  fide  litigation  of  the 
debtor,  or  retry  his  cause  for  him.  or 
question  the  effect  of  the  Judgment  as 
a  legal  claim  upon  his  estate.  A  credit- 
or's right,  in  a  word,  to  impeach  the 
act  of  his  debtor  does  not  arise  until 
the  latter  has  violated  the  tacit  condi- 
tion annexed  to  the  debt,  that  he  has 
done  and  will  do  nothing  to  defraud 
his  creditors.  Where,  however,  fraud 
is  established,  the  creditor  does  not 
claim  through  the  debtor  but  adversely 
to  him,  and  by  a  title  paramount,  which 
overreaches  and  annuls  the  fraudulent 
conveyance  or  Judgment  by  which 
the  latter  himself  would  be  estopped. 
It  follows  from  he  principles  suggested 
that  a  Judgment  obtained  without 
fraud  or  collusion,  and  which  concludes 
the  debtor,  whether  rendered  upon  de- 
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by  a  judgment  or  decree  to  pay  over  moneys  in  his  hands,  the  record 
of  the  judgment  or  decree  may  be  given  in  evidence  by  him»  in  a  sab- 
sequent  suit  against  him,  for  the  recovery  of  the  same  money,  by  one 
who  was  not  a  party  to  the  former  proceeding,  for  the  purpose  of 
proving  that  he  has  so  paid  over  such  money  by  order  of  a  compe- 
tent tribunal.^ 

§  606.    Judgment  as  Evidence  of  Facts  Provable  by  Gen- 
eral Beputation. 

''It  is  true  as  a  general  rule  that  a  judgment  or  decree  only  binds 
parties  and  privies,  and  that,  as  against  strangers,  the  record  is  only 
evidence  of  the  fact  that  the  judgment  or  decree  has  been  pronounced^ 
and  of  the  legal  consequences  resulting  from  that  fact.  But  there  is 
a  class  of  cases  in  which  the  judgment  or  decree  is  prima  facie  evi- 
dence against  third  persons  of  a  fact  that  was  necessarily  found 
thereby.  Where  a  fact  may  be  established  by  proof  of  general  repu- 
tation,  such  as  custom,  prescription,  pedigree,  or  the  like,  the  record 
of  a  judgment  or  decree  finding  the  same  fact  is  prima  fade  evidence 
thereof  against  third  persons.  The  solemn  adjudication  of  a  couri 
upon  testimony  is  justly  regarded  as  stronger  proof  of  the  fact  than 
mere  evidence  of  general  reputation."  ^  For  example,  it  is  compe- 
tent to  prove  by  general  reputation  that  a  person  is  dead;  and  hence 
a  decree  against  the  unknown  heirs  of  such  person,  since  it  could  not 
have  been  made  without  proof  of  his  death,  is  admissible  evidence  of 
that  fact.^    On  the  same  ground,  the  judgment  is  competent  when 


faalt,  confession,  or  after  contestation, 
is  upon  all  questions  affecting  the  title 
to  his  property  conclusive  evidence 
against  his  creditors  to  establish,  first, 
the  relation  of  creditor  and  debtor,  be- 
tween the  parties  to  the  record,  and 
second,  the  amount  of  the  indebted- 
ness. " 
^Barkaloo  v.  Emerick,  18  Ohio,  26a 
«4Pile  ▼.  McBratney.  15  111.  814;  Brisco 
T.  Lomax,  8  Ad.  &  £1.  196;  Evans  ▼. 
Bees,  10  Ad.  A  £1.  151;  Patterson  ▼. 
Gaines,  6  How.  599;   Chirac  v.  Rein* 
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ecker,  2  Pet  618;  Corbley  ▼.  VTilson* 
71  Ul.  909;  Reed  v.  Jackson,  1  East, 
855;  Pirn  v.  Curell,  6  Mees.  &  W.  266; 
Carnarvon  v.  Yillebois,  18  Mees.  &  W. 
818;  1  Starkie  on  £v.  251;  1  Greenleaf 
on  Ev.  §  565;  1  Wharton  on  Ev.  §  20a 
But  although  verdicts  and  Judgments 
are,  upon  authority,  admitted  as  proof 
of  reputation,  the  rule  does  not  extend 
to  awarda.  Evans  v.  Rees,  10  Ad.  &  £U 
151. 
«spUe  V.  McBratney,  15  HI.  814. 


Gh.  183  X8TOPPXL  BY  JUDGMENT.  §  607 

the  iBsne  turns  npon  a  question  of  pedigree.^  Again,  a  right  of  ferry 
is  a  matter  in  which  the  publio  are  interested,  and  as  to  which,  for 
that  reason,  reputation  is  evidence,  and  so  also  is  a  verdict  6r  jadg- 
ment  of  a  eonrt  of  competent  jorisdiction,  touching  the  same  right, 
although  between  other  parties.^  A  former  judgment  in  an  action 
by  the  same  plaintiff  against  a  third  person  is  admissible  in  evidence 
as  tending  to  establish  the  plaintiff's  right  of  free  warren  in  a  copy- 
hold estate,  where  that  question  was  at  issue  in  the  former  action.^ 
Bo  also,  in  a  case  where  the  matter  in  controversy  was  the  freedom 
or  slavery  of  the  plaintiff,  it  was  held  unobjectionable  to  receive  in 
evidence  the  record  of  a  judgment  between  strangers  to  the  present 
action,  establishing  the  right  to  freedom  of  a  maternal  aunt  of  the 
plaintiff;  because  hearsay  evidence  of  that  fact  would  have  been 
competent  and  admissible.^ 


§  607.    Judgment  as  link  In  Chain  of  Title. 

A  judgment  at  law  or  decree  in  equity,  when  it  constitutes  a  link 
in  a  chain  of  title,  is  competent  and  admissible  evidence,  in  that 
character  and  for  that  purpose,  not  only  against  the  parties  to  the 
record  but  against  all  the  world."^  Thus  a  decree  of  the  court, 
authorizing  the  marshal  to  make  a  deed  of  the  land  in  question,  is 
admissible  in  evidence  for  a  stranger  to  that  proceeding  when  a  nec- 
essary link  in  his  chain  of  title.^  So  in  ejectment  by  a  sheriff's  ven- 
dee, a  judgment  in  favor  of  the  vendee  against  the  defendant  as  whose 
property  the  land  was  sold,  is  pertinent  testimony,  because  it  shows 
the  manner  in  which  the  sheriff  was  paid  for  the  land."^  Again,  on 
a  trial  touching  the  right  to  lands,  decrees  in  chancery  between  other 
parties,  concerning  the  same  lands,  are  admissible  in  evidence  to 

^Chirac  ▼.  Reinecker*  2  Pet  618.  lain  t.  Bradley,  101  Mass.  188,  8  Am. 

«vPim  V.  Carell.  6  Mees.  ft  W.  284  Rep.  831;  Martin  t.  Rutt  (Pa.).  17  Atl. 

^  Gamarron  v.  Yillebois,  18  Mees.  &  Rep.  d08;  Baylor  v.  Dejarnette,  18  Qratt 

W.  818.  1S2;  Cravens  ▼.  Jameson,  59  Mo.  68. 

MYanghan   ▼.    Phebe,    1   Mart    A  <<»i  Masters  t.  Yam er,  5  Gratt  168,60 

Terg.  1, 17  Am.  Dec  770.  Am.  Dec.  114. 

•••  Webb  V.  Den,  17  How.  677;  Pow-  «« Hartman  v.  Stahl,  2  Penr.  ft  W. 

tor  T.  Savage,  8  Conn.  iX);  Chamber-  888. 
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show  the  obaraoter  in  which  the  posBessor  holds  the  premises.""  But 
this  exception  to  the  general  rule  mnst  be  carefully  confined  to  its 
legitimate  boundaries.  Not  every  judgment  affecting  the  title  to  land 
is  admissible  evidence  in  a  suit  between  strangers.  To  have  that 
quality  the  adjudication  must  constitute  an  actual  and  necessary  part 
of  the  chain  of  title  alleged  by  the  party  who  offers  it.  Thus,  in  a 
writ  of  entry,  the  plaintiff  cannot,  for  the  purpose  of  rebutting  the 
defendant's  evidence,  introduce  in  evidence  the  verdict  and  judgment 
in  an  action  of  trespass,  relative  to  the  same  land,  brought  by  a  per- 
son through  whom  the  plaintiff  does  not  derive  title,  in  which  action 
judgment  was  rendered  against  the  same  defendant.^  So  again, 
where  A.  and  B.  are  the  only  parties  to  a  suit  affecting  the  title  to  one 
of  several  tracts  of  land  conveyed  by  a  quitclaim,  a  judgment  in  that 
aoit  declaring  the  deed  to  be  void  is,  as  to  C.  and  D.,  neither  of  the 
latter  being  privies  with  A.  or  B.,  simply  ret  inter  dlioe  acta,  and  in  a 
fiuit  by  G.  against  D.  to  quiet  title  to  another  of  the  tracts  covered  by 
(he  quitclaim,  it  is  not  binding  as  res  jtidicataJ^ 

§  608.     Judgment  as  an  Admission. 

Strictly  speaking,  a  judgment  against  a  party,  since  it  proceeds  in 
invitum,  cannot  properly  be  considered  as  bis  admission.  Tet  there 
are  cases  where  a  stranger  may  put  forward  the  record  of  a  judgment 
against  his  antagonist,  and  rely  upon  it  as  evidence  in  his  own  favor, 
not  on  the  ground  of  any  of  the  rules  above  mentioned,  but  because, 
in  the  circumstances,  it  partakes  of  the  character  of  an  admission. 
Statements  and  allegations  made  in  the  pleadings  of  a  party  will  fur- 
nish a  familiar  illustration  of  this  principle,  but  these  fall  without 
the  scope  of  oar  present  discussion,  as  we  are  only  concerned 
with  final  adjudications.  However,  it  is  well  settled  upon  the* 
authorities,  that  a  judgment  by  default,  since  it  confesses  the 
material  facts  well  pleaded  in  the  declaration,  may  be  received  in 
evidence,  in  behalf  of  a  third  person,  as  a  species  of  admission  of 

^Davies  V.  Lowndes,  1  Bing.  N.  0.        "o^McClung  v.  Bteen,  83  Fed.  Rep. 
097, 607.  878. 

fiMPogg  ▼,  Plumer,  17  N.  H.  113. 
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sneh  facts,  irheneTer  proper  and  relevant.***  Bat  in  snch  case  it  is 
not  coneluiive^  poBBessing  no  other  weight  or  dignity  than  attaches  to 
any  other  kind  of  admission. 


PiftT  Y.    What  Points  akd  Qubstions  abb  Gonoludbd. 


§  608.    Scope  of  the  EstoppeL 

It  is  a  fandamental  and  nnqnestioned  rale  that  a  former  jadgment, 
when  need  as  evidence  in  a  second  action  between  the  same  parties 
or  their  privies,  is  conclusive  upon  every  question  of  fact  which  was 
directly  involved  within  the  issues  made  in  such  former  action,  and 
which  is  shown  to  have  been  actually  litigated  and  determined 
therein.**'  Before  proceeding  to  consider  this  rule  in  detail,  it  will  be 
profitable  to  select  from  the  multitude  of  cases  on  the  subject  some 
typical  examples  of  its  practical  application.  In  a  case  in  Texas, 
where  the  action  was  for  the  recovery  of  damages  for  breach  of  an 
alleged  contract  for  the  sale  of  land,  the  defendant  pleaded  that  in 
an  action  brought  by  him  against  the  plaintiff  and  others  to  quiet 
his  title  to  the  land  in  question,  the  said  plaintiff,  for  an  equitable 
defense,  set  np  the  contract  in  question  and  prayed  for  a  specific  per- 
formance, and  that  judgment  was -rendered  against  him;  it  was  held 
that  the  judgment  was  conclusive  against  the  plaintiff.***  So  the 
questions  involved  in  a  suit  brought  to  establish  a  will  as  a  lost  or 
destroyed  will,  and  in  a  subsequent  action  of  partition  between  the 
same  parties  where  such  will  is  sought  to  be  so  established  by  one 


Ml  Ellis  T.  Jameson.  17  Me.  286:  Cra- 
|in  T.  Carleton,  21  Me.  402;  St  Loais 
Hat.  Idb.  Co.  t.  Cravens.  69  Mo.  72; 
Ceotral  B.  R.  ft  Bankini?  Co.  ▼.  Smith, 
78  Ala.  572,  52  Am.  Rep.  858.  In  the 
case  last  cited  it  was  said:  "It  may  be 
tnie  that  where  two  persons  are  sued 
as  partners,  a  Judgment  by  default  on 
personal  service  may,  in  a  subsequent 
action  against  them  by  a  stranger,  be 
competent  as  an  admission  of  the  part- 
nership.   In  such  a  case,  it  is  compe- 


tent only  as  an  admission,  and  Is  re- 
ceived on  the  same  grounds  as  other 
admissions."  But  the  court  added: 
"The  effect  of  an  admission  cannot  be 
accorded  to  a  Judgment  when  the  lia- 
bility is  denied  and  controverted  in  the 
suit. " 

«7  McClung  V.  Condit.  27  Minn.  45,  6 
N.  W.  Rep.  899;  Morse  v.  Elms.  181 
Mass.  151;  AUis  v.  Davidson.  28  Minn. 
442;  aupra  g  504.  and  cases  there  cited. 

"•Parnell  v.  Hahn,  61  Tex.  131. 
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olaiming  under  it,  are  identioal.  The  same  proof  is  required,  to 
establish  the  will,  in  either  case,  and  the  question  having  been  once 
passed  upon  by  a  competent  tribunal  must  be  deemed  at  rest  and  the 
former  judgment  conclusive.^  Again,  in  a  suit  upon  an  appeal* 
bond  given  by  the  defendant  to  a  landlord's  action  to  recover  tho 
premises  for  non-pi^ment  of  rent,  a  judgment  in  said  action  for  pos- 
session, and  that  a  certain  amount  of  rent  is  in  arrear,  is  conclusive 
upon  the  tenant  as  to  the  amount  then  due.***  A  conditional  judg- 
ment on  a  writ  of  entiy  to  foreclose  a  mortgage  is  conclusive  evidence 
of  the  amount  then  due  on  the  mortgage,  in  a  subsequent  suit  in 
equity  to  redeem  the  land."^  So  again,  where  a  husband  is  induced 
to  execute  a  deed  of  certain  property  to  his  wife,  on  account  of  the 
marital  relations  between  them,  and  afterwards  the  wife,  on  evidence 
furnished  by  herself,  secures  an  annulment  of  the  marriage  on  the 
ground  that  the  husband  was  insane  at  the  time  the  marriage  con- 
tract  was  entered  into,  she  cannot  deny  the  insanity  of  the  husband 
in  an  action  brought  to  set  aside  the  deed  on  account  of  such  insan- 
ity."* For  the  application  of  the  rule  before  us,  it  is  immaterial 
whether  the  scope  of  the  former  action  was  wider  or  narrower  than  of 
the  present  suit.  For  instance,  the  fact  that,  in  the  former  action, 
additional  property  was  involved,  does  not  affect  the  conclusiveness 
of  the  judgment  upon  the  property  involved  in  the  suit  on  trial.*"  Nor 
does  it  in  the  least  affect  the  case  that  the  party  comes  to  the  second 
trial  armed  with  additional  or  different  evidence  upon  the  same  ques- 
tion, which  he  did  not  present  when  it  was  before  in  controversy.  If 
the  point  was  once  in  issue,  and  was  actually  determined  by  a  com- 
petent courti  that  is  enough ;  he  is  estopped.*^^ 


M0  Harris  v.  Harris,  86  Barb.  88.  See 
also  Vaughn  v.  Drewry,  79  Qa.  761.  4 
8.  E.  Rep.  879. 

>»>  Morris  v.  Horrell,  86  Mo.  467.  Bee 
further  Sipe  v.  HoUiday,  62  Ind.  4. 

uiBparhawk  v.  WiUa,  6  Gray,  428; 
Burke  v.  Miller.  4  Gray.  114.  See  Ja- 
maica, etc..  Co.v.  Chandler,  121  Mass.  1. 

si>  Warfleld  v.  Warfleld  (Iowa).  41  N. 
W.  Rep.  888. 

•iSRucker  v.  Steelman,  97  Ind.  222. 

n«Du  Bolt  V.  PhUa..  etc.R  Co.,  6 

(780) 


Fish.  Pat  Cas.  208.  In  this  case  (a  sail 
for  Infringement  of  patent),  the  defend- 
ant  put  in  issue  the  novelty  of  plain- 
tiff's inyention.  but  it  was  sustained; 
upon  the  trial  of  a  second  suit  betweea 
the  same  parties,  he  offered  additional 
evidence  upon  the  same  issue.  Includ- 
ing certain  English  patents  not  referred 
to  in  the  first  case;  but  he  was  held 
precluded  by  the  former  Judgment  from 
denying  the  novelty  of  the  Invention. 


Ch.  18]  BBTOPPBL  BY  JIXDGMXIIT.  §  610 

Bat  where  a  Beeond  AotioB  between  the  same  parties  is  upon  a 

elaim  or  demand  different  from  that  involved  in  the  first  action,  the 

judgment  in  such  first  aotion  operates  as  an  estoppel  only  as  to  those 

matters  in  isene,  or  points  controverted,  upon  the  determination  of 

which  the  finding  or  verdict  was  rendered.*"   For  example,  a  verdict 

and  judgment  in  an  action  for  the  erection  of  a  nuisance  are  not 

eonclosive  evidence  of  the  plaintiff's  right  to  recover  in  a  subsequent 

action  against  the  same  defendant  for  the  continuance  of  the  same 

nuisance.     For  it  cannot  be  assumed  that  there  has  been  no  change 

in  the  condition  of  affairs  in  the  interval.    The  plaintiff  must  first 

show  that  the  nuisance  still  continues,  and  then  the  record  will  be 

eonelusive."*    So  again,  that  a  question  could  have  been  litigated  in 

a  former  controversy  between  the  same  parties  is  enough  to  settle  it 

by  the  judgment  rendered  in  that  case  as  to  all  the  property  involved 

in  that  litigation;  bat,  to  settle  the  question  as  to  other  property,  it 

must  appear  that  it  was  actually  litigated,  not  only  that  it  might 

have  been.  Thus  a  waiver  of  exemption  applicable  to  cotton,  as  well 

aa  other  personalty,  may  be  urged  to  condemn  the  cotton  after  the 

other  property  has  been  adjudicated  exempt,  although  the  waiver 

might  have  been,  but  was  not,  urged  to  subject  the  other  property /^'^ 

§  610.    The  Four  IdentitieB. 

What,  then,  are  the  conditions  under  which  a  judgment  rendered 
in  one  action  will  be  receivable  as  conclusive  evidence  in  a  subse- 
quent  action?  According  to  a  certain  line  of  authorities,  ''in  order 
to  make  a  matter  res  judicata  there  must  be  a  concurrence  of  the  four 
conditions  following,  namely :  1.  Identity  in  the  thing  sued  for  [or 
subject-matter  of  the  suit] .  3.  Identity  of  the  cause  of  action.  8. 
Identity  of  persons  and  of  parties  to  the  action.  4.  Identity  of  the 
quality  in  the  persons  for  or  against  whom  the  claim  is  made.""* 

••Geneva  Nat  Bank  ▼.  Independent  *^ Shepherd  v.  WOlis,  19  Ohio,  142. 

School  Distr..  85  Fed.  Rep.  689;   Dun-  "'gioan  v.  Price  (Ga.),  10  8.  £.  Rep. 

canv.  Holeomb,86Ind.878;SparlockY.  SOI.    See   Hoisington   ▼.    Brakey,    81 

MiMoariPac  R  Co.,  76  Mo.  67;  People  Eans.  560,  8  Pac.  Rep.  868. 

V.  Johnson,  87  Barb.  502;   Bnrdick  v.  ^^Boavier's  Law.  Diet,  tit  Bes  Ju- 

Post  18  Barb.  168;  Scully  v.  Lowen-  dieata;  Sute  v.  Jumel,  80  La.  Ann.  861; 

stain,  56  Mlaa.  668.  Benz  v.  Hines,  8  Kans.  897. 
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As  to  the  last  two  of  these  '^identities''  there  oan  of  course  be  no  qaes- 
tion.  That  a  judgment  is  in  general  conclusive  only  between  parties 
and  privies,"^  and  that  it  binds  a  person  only  in  the  character  in ' 
which  he  appears,''^  are  principles  which  have  been  stated  and  illos* 
trated  in  an  earlier  part  of  this  chapter.  But  in  regard  to  the  two 
former  requisites,  as  above  enumerated,  the  decisions  exhibit  consid- 
erable doubt  and  ambiguity.  This  arises,  in  part  at  least,  from  a 
failure  to  properly  observe  the  very  important  distinction  already 
pointed  out,  between  the  case  of  a  judgment  offered  as  evidence  of 
some  particular  que$tion  which  was  adjudicated  in  a  former  contro- 
versy, and  the  case  where  a  judgment  is  set  up  as  a  boar  to  the  main- 
tenance of  the  action  or  as  a  merger  of  the  cause  of  action.  In  the 
latter  case,  it  is  undoubtedly  correct  to  say  that  there  must  be  an 
identity  of  the  subject-matter,  for  it  is  precisely  because  the  cause  of 
action  is  the  same  that  it  cannot  be  tried  a  second  time.  But  it  often 
happens  that  some  one  point  (such  as  the  employment  of  an  agent) 
may  be  put  in  issue  in  two  suits  between  the  same  parties,  in  which, 
nevertheless,  the  causes  of  action  are  as  widely  different  as  it  is  pos- 
sible to  imagine  them;  and  the  first  judgment  will  be  held  conclusive 
of  that  point  in  the  second  suit.  It  is  therefore  necessary  to  amend 
the  statement  of  what  is  requisite  to  the  rule  of  re$  judicata  in  order 
to  adapt  it  to  the  case  of  a  judgment  produced  as  evidence  of  a  par- 
ticular proposition,  which  is  the  subject  of  the  present  chapter. 
Instead  of  the  first  two  ''identities"  above  mentioned,  we  propose,  for 
the  present  purpose,  to  substitute  the  following;  There  must  be  an 
identity  of  isiues.'^  And  by  this  is  meant  that  the  issue  raised  in 
the  second  suit,  upon  which  the  evidential  force  of  the  former  judg- 
ment is  to  be  directed,  must  be  identical  with  the  issue  (or  one  of  the 
issues)  raised  and  determined  in  the  first  action.  We  are  thus  brought 
down  to  the  leading  question  for  the  present  sub-division  of  our  sub- 
ject, viz :  what  are  these  ''matters  in  issue"  upon  which  the  former 
judgment  is  conclusive?  But  before  attempting  a  direct  answer  to 
this  question,  it  will  be  advisable  to  narrow  the  field  of  inquiry  as 

n*  Supra,  §  684.  «  See  Cromwell  v.  Sac  County,  9417 

9»  Supra,   %  686;   Hayghe  v.  Brink-     &  861. 
man,  84  La.  Ann.  1179. 
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miioh  as  possible.  And  so  we  shall  be  led  to  see,  in  the  ^st  place, 
that  we  are  to  exelude  all  each  matters  as  come  only  incidentally  or 
collaterally  into  the  controversy  and  such  as  can  only  be  deduced 
by  a  process  of  argument  and  inference  from  the  form  or  character 
of  the  jadgment. 


§  61L    Matters  Incidentally  Considered. 

The  role  has  always  been  regarded  as  well  settled,  from  the  ear- 
liest anthorities  down  to  the  present  time,  that  the  judgment,  either 
of  a  court  of  concurrent  jurisdiction  or  of  a  court  of  exclusive  juris- 
diction,  is  not  conclusive  of  any  matter  which  was  incidentally 
cognizable  in  that  action,  or  which  came  collaterally  in  question,  nor 
of  any  matter  to  be  inferred  by  argument  and  construction  from  the 
judgment."*  "The  estoppel  of  a  judgment  extends  only  to  the  ques- 
tion directly  involved  in  the  issue,  and  not  to  any  incidental  or  col- 
lateral matter,  though  it  may  have  arisen  and  been  passed  upon. "  "* 
"The  principle  upon  which  judgments  are  held  conclusive  upon  the 
parties,  requires  that  the  rule  should  apply  only  to  that  which  was 
directly  in  issue,  and  not  to  everything  which  was  incidentally  brought 
into  controversy  during  the  litigation. *****  For  example,  upon  an 
application  by  an  executor  or  administrator  to  the  probate  court  for 
an  order  to  sell  land  for  the  payment  of  debts,  which  application  is 
contested  by  the  heirs  or  devisees,  the  liability  of  the  personal  repre- 
sentative himself  to  the  estate,  for  the  rent  of  lands  before  or  after 


■SDudiess  of  Kingston's  Case,  90 
How.  BL  Tr.  088;  Hopkins  v.  Lee,  8 
Wheat.  108;  Howard  v.  Kimball,  86  Me. 
808;  Hotchkist  v.  Nichols,  8  Day.  188; 
Kennedy  v.  Bcovil,  14  Conn.  81;  Dick- 
inson T.  Hayes,  81  Conn.  417;  Eastman 
V.  Cooper,  16  Pick.  878,  28  Am.  Dec. 
800;  Gilbert  r,  Thompson,  9  Cnsh.  848; 
Jennison  t.  West  Springfield,  18  Gray, 
844;  Wood  T.  Jackson,  8  Wend.  9,  S8 
Am.  Dec.  808;  Lawrence  t.  Hunt,  10 
Wend.  80,  86  Am.  Dec  689;  Stephenson 
T.  Kleppinger,  6  Watts.  480;  Blackmore 
Y.  Gregg,  10  Watts,  828,  86  Aul  Dec. 
171;  LenU  t.  WaUace,  17  Pa  St.  412,  66 


Am.  Dec.  669;  Forcey's  Appeal,  106  Pa. 
St.  606;  Brady  ▼.  Pryor,  69  Ga.  891; 
WatU  ▼.  Rice,  76  Ala.  289;  Land  v. 
Keirn,  62  Miss.  841;  Shall  t.  Biscoe,  18 
Ark.  142;  Wahle  ▼.  Wahle,  71  Ul.  610; 
Wilson  ▼.  Stripe,  4  Greene  (Iowa),  651, 
81  Am.  Dec.  188;  Halght  ▼.  Eeoknk,  4 
Iowa.  199;  Ridgley  T.  Stillwell.  27  Mo. 
128;  Fish  t.  Lightner,  44  Mo.  268;  Hen- 
ry ▼.  Davis.  18  W.  Ya.  280;  Fulton  ▼. 
Hanlow,  20  Cal.  460. 

^  Lewis  &  Kelson's  Appeal,  67  Pa. 
St  168. 
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tbe  death,  of  the  decedent,  may  become  matter  of  oontroversy  on  the 
trial,  as  affecting  the  amount  of  assets  liable  for  debts,  since  the 
•existence  of  snch  liability,  if  shown,  woald  be  evidence  of  personal 
assets  primarily  chargeable  with  the  debts.  Yet  this  is  not  the  mat- 
ter in  issue  in  such  controversy;  it  is  merely  incidental  or  collateral 
matter,  within  the  rule  above  stated,  and  the  decree  is  not  conclusive 
as  to  that  question  on  final  settlement  of  the  executor's  account."* 
So  again,  where  A.,  in  January,  sold  to  B.  a  city  lot,  and  in  March 
«old  him  an  adjoining  lot,  and,  in  an  action  to  recover  the  purchase- 
money  under  the  agreement  of  March,  tbe  defense  of  payment  was 
set  up,  and  as  evidence  of  this  a  deed  of  both  lots  was  offered  and  a 
•delivery  of  the  deed  sought  to  be  established,  and  the  jury  found  for 
the  defendant,  it  was  held  that  the  delivery  of  the  deed  was  not  in 
issue  in  that  case  within  the  meaning  of  the  rule,  so  as  to  require  the 
•court,  in  an  action  of  covenant  on  the  agreement  of  January,  to  take 
from  tbe  jury  the  question  of  delivery  of  the  deed.*^  To  take  another 
illustration,  a  verdict  and  judgment  in  an  action  of  trespass  de  bonu 
-aspartatis,  where  the  plea  was  not  guilty  and  the  ownership  of  the 
4;oods  depended  upon  the  title  to  land,  is  no  estoppel  to  an  action  for 
tbe  possession  of  the  same  land  between  the  same  parties.""^  So 
where,  in  an  action  for  damages  for  trespass  to  land,  the  plaintiff 
relies  for  title  upon  certificates  of  purchase  issued  by  the  state,  and 
ihe  defendant  puts  in  issue  the  plaintiff's  title,  if  the  plaintiff  recov- 
ers judgment,  it  is  no  bar  to  an  action  by  the  defendant  against  the 
plaintiff  to  determine  which  of  them  has  the  better  right  to  purchase 
ihe  land  from  the  state.^  An  important  analogy  to  the  rule  under 
-consideration  is  found  in  the  case  of  opinions  of  the  appellate  courts 
considered  as  authoritative  statements  of  the  law.  A  point  may  be 
•considered  and  passed  upon  by  the  court  which  comes  only  incident- 
ally in  question  and  is  not  necessary  to  the  determination  of  the 
case.  In  that  event,  the  decision,  so  far  as  concerns  that  point, 
is  merely  obiter  dictum  and  not  entitled  to  the  weight  of  a  prece- 
dent.    But  where  the  record  in  an  action  of  which  the  court  has 


wFord  V.  Ford'B  Admr.,  08  Ala.  141. 
(wCavanaugh  v.  Buehler,  120  Pa.  St 
441,  14  All.  Rep.  891. 
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jurisdiction  fairly  presents  two  points,  upon  either  of  which  the  decis- 
ion might  tnm»  and  the  court  fully  considers  and  determines  both, 
the  decision  of  neither  can  be  considered  as  an  obiter  dictum,  and  the 
judgment  is  aathoritative  on  both  points."* 


§  612.    Inferences  from  the  Judgment. 

The  second  branch  of  the  rule  in  question, — that  a  prior  adjudica- 
tion is  not  conclusive  as  to  matters  which  can  only  be  inferred  by 
argament  from  the  judgment, — ^is  not  illustrated  by  so  great  a  num- 
ber of  deeisions  as  the  former  part,  but  it  is  not  less  important  nor 
less  firmly  established."*    A  decree  of  distribution  of  an  estate,  for 
example,  necessarily  involves  the  determination  of  the  fact  that  all 
the  distributees  are  living,  but  only  incidentally  so,  as  the  basis  of 
the  decree;  the  decree  is  therefore  not  conclusive  of  such  fact,  but  it 
may  be  proved  by  any  one  whose  interest  warrants  it  that  one  or 
more  of  the  distributees  were  dead  at  the  date  of  the  decree,  and  it 
makes  no  difference  that  the  decree  recites  their  presence."*^     So 
where  the  first  suit  was  for  necessaries  furnished  to  a  wife,  and  the 
second  was  for  boarding  the  wife  and  child,  and  the  record  of  the 
first  suit  did  not  show  whether  the  husband  and  wife  were  cohabit- 
ing at  the  time,  it  was  held  that,  since  that  fact  was  not  directly  in 
issue  in  that  suit,  lind  could  only  be  inferred  by  argument  from  the 
judgment,  the  record  could  not  be  used  in  the  second  suit  to  prove 
that  the  husband  had  turned  away  his  wife.***    The  same  principle 
furnished  the  rule  for  the  decision  in  W%ll%am»  t.  William$,^ — a  case 
which  seems  to  push  the  doctrine  as  far  as  it  can  be  legitimately 
extended.    There  a  woman  brought  an  action  for  divorce  against 
A.y  alleging  that  they  had  been  '"duly  and  lawfully  married"  at  a 
time  and  place  named,  and  setting  up  desertion  as  a  ground  for  the 
divorce.     The  defendant  did  not  answer,  and  a  decree  was  made  for 

■*Hmwes  v.  Water  Co.,  5  Sawy.  S87.  "^  Sawyer  v.  Boyle,  31  Tez.  28;  Eans 
■*8ee  CrandaU  v.  Gallup,  12  Conn.     v.  Sawyer,  27  Tez.  448. 

866;  licCravey  v.  Remson.  19  Ala.  480,        MLeDtz  v.  Wallace,  17  Pa  St.  412,  06 

04  Am.  Dec  194;  Evans  v.  Birge,  11  Qa.     Am.  Dec.  069. 

272.  *«68  Wis.  08.  28  N.  W.  Rep.  110,  08 
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the  plaintifip.  In  the  mean  time  she  had  contracted  a  marriage  with 
B.y  and  after  B/s  death,  brought  suit  to  recover  dower  in  his  lands. 
This  was  resisted,  on  the  groand  that  she  was  the  wife  of  A.  at  the 
time  of  her  pretended  marriage  to  B.,  and  to  show  this  the  record  of 
the  divorce  suit  was  put  in  evidence.  Bat  it  was  held  that  she  was 
not  estopped,  by  that  record,  from  showing  by  other  evidence  that 
there  never  was  any  legal  marriage  between  A.  and  herself,  because, 
at  the  time  of  their  supposed  marriage,  he  had  no  capacity  to  con- 
tract marriage,  having  another  wife  living.  The  decision  was  based 
on  the  ground  that  the  decree  of  divorce  did  not  actually  pass  upon 
the  validity  of  the  marriage,  and  that  its  validity,  so  far  as  it  entered 
at  all  into  that  decree,  was  a  matter  only  incidentally  cognizable  or 
inferrible  by  argument  from  the  judgment. 


§  613.    Necessary  Oonditioxis  to  the  Adjudication. 

The  rule  stated  in  the  preceding  section  cannot  be  fully  compre- 
bended  and  accurately  applied  unless  we  take  into  account  the  very 
important  distinction  between  possible  or  probable  inferences  from 
the  judgment  and  the  necessary  conditions  to  the  adjudication. 
Necessary  and  inevitable  inferences — facts  without  which  the  judg^ 
ment  could  not  have  been  rendered — are  equally  covered  by  the  estop- 
pel as  if  they  were  specifically  found  in  so  many  words.  "The  estoppel 
is  not  confined  to  the  judgment,"  says  the  supreme  court  of  Massa- 
chusetts, "but  extends  to  all  steps  involved  in  it  as  necessary  steps 
or  the  groundwork  upon  which  it  must  have  been  founded.  It  is 
allowable  to  reason  back  from  a  judgment  to  the  basis  upon  which 
it  stands,  upon  the  obvious  principle  that,  where  a  conclusion  is 
indisputable,  and  could  have  been  drawn  only  from  certain  premises, 
the  premises  are  equally  indisputable  with  the  conclusion."***  For 
example,  where  a  plaintiff  has  recovered  in  an  action  of  trespass 
qua/re  elausum  /regit,  such  recovery  is  conclusive,  as  between  the 

n^Borlen  v.  Shannon,  M  Masa  900,  81  Cai  51;  Perkins  v.  Walker,  19  Yt 

06  Am.  Dec.  788.    See  also  Duncan  v.  144;  Tuaka  v.  O'Brien.  68  N.  Y.  446; 

Bancroft,  110  Mast.  267;  Dorris  v.  £r-  School  Diatrict  t.  Stocker,  42  N.  J.  L. 

win,  101  Pa.  St  289;  Hayes  y.  Shattuck,  116. 
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parties,  that  the  plaintiff's  possessioQy  before  the  trespass  in  that 
suit  eomplained  of,  was  peaceable,  and  prior  to  the  defendant's,  and 
of  suoh  a  character  as  to  entitle  the  plaintiff  to  retake  it  if  it  could 
be  done  peaceably .""  80  where,  on  the  distribution  of  the  proceeds 
of  a  sheriff's  sale  of  property  under  a  confessed  judgment,  a  creditor 
of  defendant  urges  that  such  judgment  was  fraudulent  as  to  him, 
that  question  is  involved  in  the  proceeding,  and  an  award  of  the  pro- 
ceeds to  the  plaintiff,  on  the  ground  that  his  judgment  was  the  prior 
lien,  is  conclusive  on  the  question  in  a  subsequent  attachment  by 
the  creditor  against  the  former  plaintiff  as  garnishee.*'*  So  one  who 
had  unsuccessfully  opposed  the  discharge  of  a  person  as  a  bankrupt 
is  thereby  estopped,  in  a  suit  afterwards  brought  by  him  against 
such  person  to  recover  his  debt,  to  which  the  bankrupt  pleads  his 
discharge,  from  showing  that  the  discharge  was  fraudulently 
obtained."' 

§  614.    What  Ooxurtitates  the  <^  Matter  in  Issue.'' 

We  have  now  seen  that  the  estoppel  of  a  judgment  does  not 
extend  to  such  matters  as  come  only  incidentally  or  collaterally  into 
the  controversy,  but  only  to  points  actually  and  necessarily  adjudi-^ 
eated.  In  other  words,  that  a  former  judgment  is  conclusive  only  aci 
to  the  matters  in  issue  or  points  in  controversy,  upon  the  determina^ 
tion  of  which  the  finding  or  verdict  was  rendered.*"*  But  what  is  the 
"matter  in  issue"  within  the  meaning  of  this  rule  ?  Is  the  test  to  be 
famished  solely  by  the  issues  framed  in  the  suit,  or  also  by  the 
course  and  nature  of  the  evidence  ?  Suppose  that  a  question  arises 
on  the  trial  which,  per  m,  has  nothing  to  do  with  the  cause  of  action 
and  is  not  mentioned  in  the  pleadings,  but  which  materially  affects 
the  stated  issue  and  must  be  determined  before  the  issue  can  be 
found  either  way.  Suppose  further  that  such  question,  thus  becom- 
ing neeessary  to  the  decision  of  the  cause,  is  controverted  between 
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the  parties,  and  is  made  the  sabjeet  of  evidence,  argument,  and 
inBtruotions,  and  that  its  resolution  in  effect  determines  the  verdict 
of  the  jury.  Now  is  the  question  to  be  considered  reg  judicata 
between  the  parties  or  not?  Unfortunately,  the  authorities  are  in 
conflict  upon  this  subject,  and  the  matter  rests  in  much  doabt  and 
confusion.  There  are  cases  holding  that,  in  order  that  a  former 
adjudication  upon  a  particular  point  should  be  available  as  an  estop- 
pel, the  fact  determined  must  have  been  in  issue  on  the  face  of  the 
pleadings  in  the  former  proceeding.***  This,  however,  is  not  good 
doctrine.  For  it  frequently  happens  that  the  pleadings  are  so  gen- 
eral as  not  to  disclose  the  precise  point  litigated,  and  then,  as  we 
shall  presently  see,  parol  evidence  is  admissible  to  identify  the  issues 
reaUy  tried  and  determined.  The  most  strict  and  technical  view  of 
the  subject  was  taken  in  the  case  of  King  v.  Chase,^  where  it  was 
held  that  the  matter  in  issue  includes  only  that  upon  which  the 
plaintiff  proceeds  in  his  action  and  which  the  defendant  controverts 
by  his  pleadings,  and  not  facts  offered  in  evidence  to  establish  the 
matters  in  issue,  though  they  may  be  the  only  points  controverted.*^ 
This  rule  would  of  course  exclude  a  case  such  as  that  above  sup- 
posed. But  we  cannot  concede  its  justice  or  policy,  or  even  its  tech- 
nical correctness.     The  doctrine  of  res  judicata  does  not  rest  upon 


m  Towns  ▼.  Nims.  5  N.  H.  259.  20 
Am.  Dec  578;  Sinizenick  ▼.  Lucas,  1 
Esp.  N.  P.  48;  Blackham'sCase,  1  Salk. 
890;  Newell  v.  Carpenter,  118  Mass.  411. 

•«15  N.  H.  9.  41  Am.  Dec.  675. 

*^  See  also  Sanderson  y.  Peabody,  58 
N.  H.  116;  Yanghan  t.  Morrison,  55  N. 
H.  580;  Western  M.  Co.  v.  Virginia  Coal 
Co.,  14  W.  Ya.  250;  Lentz  y.  Wallace, 
17  Pa.  St  412;  Garwood  ▼.  Garwood,  29 
Cal.  521.  In  King  y.  Chase,  »upra,  Par- 
ker, C  J.,  stated  and  explained  the  doc- 
trine in  the  following  terms:  ''Any 
fact  attempted  to  be  established  by  ev- 
idence, and  controverted  by  the  adverse 
party,  may  be  said  to  be  in  issue  in  one 
sense.  As,  for  instance,  in  an  action  of 
trespass,  if  the  defendant  alleges  and 
Attempts  to  prove  that  he  was  in  anoth- 
er place  than  that  where  the  plaintiff's 
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evidence  would  show  him  to  have  been 
at  a  certain  timei  it  may  be  said  that 
this  controverted  fact  is  a  matter  fn 
issue  between  the  parties.  This  may  be 
tried,  and  may  be  the  only  matter  put 
in  controversy  by  the  evidence  of  the 
parties.  But  this  is  not  the  matter  in 
issue  within  the  meaning  of  the  rule. 
It  is  that  matter  upon  which  the  plain- 
tiff proceeds  by  his  action,  and  which 
the  defendant  controverts  by  his  plead- 
ings,  which  is  in  issue.  The  declara- 
tion and  pleadings  may  show  specifl- 
caUy  what  this  is,  or  they  may  not.  If 
they  do  not,  the  party  may  adduce  oth- 
er evidence  to  show  what  was  in  issue, 
and  thereby  make  the  pleadings  as  if 
they  were  special.  But  facts  offered  in 
evidence  to  establish  the  matters  in 
issue  are  not  themselves  in  issue,  with- 
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the  fact  that  a  partioalar  proposition  has  been  affirmed  and  denied 
in  the  pleadings,  but  npon  the  faot  that  it  has  been  fully  and  fairly 
investigated  and  tried, — that  the  parties  have  had  an  adequate 
opportunity  to  say  and  prove  all  that  they  can  in  relation  to  it,  that 
the  minds  of  court  and  jury  have  been  broaght  to  bear  upon  it,  and 
so  it  has  been  solemnly  and  finally  adjudicated.  Now  these  condi- 
tions are  fully  met  when  any  question,  though  foreign  to  the  original 
issue,  becomes  the  decisive  question,  the  turning-point  in  the  case. 
In  that  event  it  will  receive  just  as  full  and  exhaustive  an  examina- 
tion as  if  it  were  the  sole  subject-matter  of  a  distinct  and  independ- 
ent suit,  and  therefore  should  be  considered  as  much  settled  by  the 
judgment,  as  if  it  stood  alone  as  the  issue  in  the  case.^  For  these 
reasons,  the  more  correct  doctrine  is  that  the  estoppel  covers  the 
point  which  was  actually  litigated,  and  which  actually  determined  the 
verdict  or  finding,  whether  it  was  statedly  and  technically  in  issue  or 
not.  Numerous  cases  incline  to  this  view,^  and  many  attempts  have 
been  made  to  formulate  a  satisfactory  statement  of  the  true  rule. 
Thus  it  has  been  said  that  the  matter  in  issue  or  point  in  controversy 
is  that  ultimate  fact  or  state  of  facts  in  dispute  upon  which  the  ver- 
dict or  finding  is  predicated.^  Again  it  is  held  that  if  a  particular 
matter  which  was  not  necessarily  involved  in  the  issue,  but  which  the 
issue  was  broad  enough  to  cover,  actually  arose  and  was  determined, 


in  the  meaning  of  the  rale,  althoagh 
they  may  be  controverted  on  the  triaL 
Deeds  which  are  merely  offered  in 
«Tldenoe  are  not  in  issne  even  if  their 
anthenticity  be  denied.  When  a  deed 
it  merely  offered  as  evidence  to  show  a 
title,  whether  in  a  real  or  personal  ac- 
tion, there  is  no  nonut  factum  involved 
In  the  matters  pat  in  issue  by  the  plea 
of  nnl  disBemn,  or  not  guilty,  which 
makes  the  execution  of  that  deed  a  mat- 
ter in  isaae  in  the  case,  notwithstand- 
ing the  Jury  may  be  required  to  pass 
upon  the  fact  of  its  execution.  The 
verdict  and  judgment  do  not  establish 
that  fact  the  one  way  or  the  other,  so 
that  the  finding  is  evidence.  The  title 
is  la  issue.  The  deed  comes  in  contro- 
versy directly  in  one  sense;  that  is,  in 


the  coarse  taken  by  the  evidence  it  is 
direct  and  essential.  But  in  another 
sense  it  is  incidental  and  collateraL  It 
is  not  a  matter  necessary  of  itself  to  the 
finding  of  the  issue.  It  may  be  made 
so  by  the  parties.  *  King  v.  Chase,  15 
N.  H.  9. 

i^This  is  the  line  of  reasoning?  adopt- 
ed, in  this  connection,  by  Mr.  Bigelow 
in  his  excellent  treatise  on  Estoppel  (8d 
edn.),  p.  112. 

•«  Wood  V.  Jackson,  8  Wend.  9;  BIs- 
sell  V.  Kellogg.  00  Barb.  617;  Railroad 
V.  Schulte,  108  U.  8.  148;  Chamberlain 
V.  Oaillard.  26  Ala.  504;  Sherman  v. 
Dilley,  8  Nevad.  21;  Lee  v.  Kingsbury, 
18  Tex.  68,  62  Am.  Dec.  646;  Trayhern 
V.  Colburn,  66  Md.  277,  7  Atl.  Rep.  459. 

M*  Smith  V.  Ontario,  4  Fed.  Rep.  886. 
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it  may  be  oonneoted  with  the  reoord  by  evidence  aliunde.'^  In  a  well 
considered  case  in  Nevada  the  court  thought  it  was  not  necessary  that 
the  particular  point  "should  have  been  directly  and  specifically  put 
in  issue  by  the  pleadings,  but  it  is  sufficient  if  it  is  shown  that  the 
question  which  was  tried  in  the  former  action  between  the  same 
parties  is  again  to  be  tried  and  settled  in  the  suit  in  which  the 
former  judgment  is  offered  in  evidence.  But  when  the  fact  is  not 
directly  put  in  issue  by  the  pleadings,  and  it  was  not  a  fact  necessary  to 
be  passed  upon  before  judgment  could  be  rendered,  then  parol  evi- 
dence is  admissible  to  show  that  the  same  fact  was  submitted  to  and 
passed  upon  by  the  jury  in  the  former  action.  If  this  be  not  done, 
the  judgment  would,  as  evidence,  be  conclusive  of  nothing  but  the 
material  facts  directly  put  in  issue  by  the  pleadings,  or  such  as  it 
was  necessary  to  pass  upon  in  finding  the  verdict  or  rendering  the 
judgment."*^  "It  is  not  necessary  to  the  conclusiveness  of  the 
former  judgment  that  issue  should  have  been  taken  upon  the  precise 
point  which  it  is  proposed  to  controvert  in  the  collateral  action.  It 
is  sufficient  if  that  point  was  essential  to  the  former  judgment."*^ 
Further,  there  are  expressions  to  be  found  in  the  books  to  the  e£fect 
that  a  judgment  is  conclusive  not  only  upon  the  questions  actually  con- 
tested and  determined,  but  upon  all  matters  which,  under  the  issues, 
might  have  been  litigated  and  decided  in  that  suit.^  But  this  state- 
ment is  true  only  in  the  case  where  the  prior  judgment  is  offered  as  a 
bar  to  a  second  suit  upon  the  same  cause  of  action,  not  where  the  sub- 
ject-matter of  the  two  controversies  is  different.  "Where  the  second 
action  between  the  same  parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  prior  action  operates  as  an  estoppel  only  as 
to  those  matters  in  issue  or  points  controverted  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered.  In  all 
eases,  therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  judg- 
es Chamberlain  V.  Gamard,  26  Ala.  M^Phelan  v.  Gardner.  48  Cal.  806; 
604.  Rogers  v.  Hlggins,  67  111.  244;  Chesa- 

M6Bherman  v.  Dilley.e  Nevad.  21,  24.     peake  &  Ohio  Canal  Co.  v.  Gittings,  86 
MT/ee  V.  Kingsbury.  18  Tex.  68,  62     lid.  276;  Shepardson  v.  Cary.  22  Wia. 
Am.  Dec.  646;  Oldham  v.  Mclver.  42     84;  Petertine  v.  Thomas.  28  Ohio  St. 
Tex.  666,  672;  Pray  v.  Hegeman.  96  N.     626. 
T.  861;  Tray  hem  v.  Colbam,  66  Md. 
277,  7  Atl.  Rep.  462. 
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ment  renderod  npon  one  cause  of  action  to  matters  arising  in  a 
soit  upon  a  different  caase  of  action,  the  inqniry  mast  always  be 
as  to  the  point  or  question  actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been  thus  litigated  and  deter- 
mined. Only  upon  such  matters  is  the  judgment  conclusive  in 
mnother  action."  ** 

I  616.    Points  Neoeasary  to  Warrant  the  Judgment. 

A  judgment  is  conclusive  by  way  of  estoppel  only  as  to  facts  with- 
out the  existence  and  proof  or  admission  of  which  it  could  not  have 
bean  rendered."*  In  other  words^  it  is  conclusive  evidence  of  what- 
ever it  was  necessary  for  the  juiy  to  have  found  in  order  to  warrant 
the  verdict  in  the  former  action,  and  no  further."*  For  example,  an 
action  of  forcible  entry  and  detainer  by  a  landlord  against  a  tenant 
for  the  restitution  of  the  whole  or  part  of  a  farm  does  not  necessarily 
involve  the  ownership  of  the  crops  grown  by  the  tenant  upon  the  farm 
daring  his  oocapanoy;  and  a  judgment  in  such  action  is  no  bar  to 
an  action  by  the  tenant  against  the  landlord  for  the  conversion  of 
such  crops,  or  to  any  after  action  brought  by  either  party •"*  In  some 
states,  however,  a  more  liberal  rule  prevails,  and  it  is  held  that  if  a 
question  of  title  was  decided  in  a  former  suit,  although  it  was  not 
strictly  necessary  for  the  court  to  have  passed  upon  the  question,  yet 
if  the  point  was  distinctly  raised  by  the  pleadings,  fully  argued  by 
counsel,  and  distinctly  passed  upon  by  the  court,  it  is  re$  judicata.^ 
In  further  illustration  of  the  rule,  it  is  held  that  where  a  verdict  and 
judgment,  in  an  action  involving  two  issoes  of  fact,  are  consistent 
with  a  finding  either  way  as  to  one  of  such  issues,  the  same  is  not  to 
be  regarded  as  conclusively  settled  between  the  parties."^  The  same 
principle  extends,  by  analogy,  to  the  decisions  of  the  appellate  courts. 

MGiomweU  v.  Sac  Coantj,  94  U.  &  Met  114;  Barns  y.  Monell.  7  N.  T.  Supp. 

851.  024;  Mclntyre  ▼,  Storey,  80  111.  137. 

"•Loonard  v.  Whitney,  109  Masa  dCS.        »>  Waita  y.  Teeters,  86  Eana  60i  14 

"^Town  V.  Lamphere,  84   Vt.  865;  Pac.  Rep.  146. 
Banter  v.  DaYis,  19  Ga.  418;  Church  v.        «*  Almy  y.  Daniels,  15  R  L  812, 4  AtL 

Ghapin,  85  Vt  228.    See  Palmer  v.  Bus-  Rep.  758. 

sej,  87  K.  Y.  808;  Burlen  y.  Shannon,        bb4  Bergeron  y.  Richardott,  55  Wis. 

14  Qnj,  488;  Withington  y.  Warren,  12  129, 12  N.  W.  Rep.  884. 
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They  are  anthoritative  only  upon  the  points  necessary  to  be  decided 
in  order  to  reach  the  given  conclusion.  Adjudged  cases,  it  is  said, 
can  be  relied  npon  as  precedents  only  as  to  points  actually  in  issue 
between  the  parties,  and  not  as  to  such  as  may  be  deemed  eztrajudi* 
cialy  unless,  indeed,  in  relation  to  the  latter,  they  may  have  ripened 

into  law  by  various  and  successive  decisions."* 

■ 

S  616.    Points  In  lissae  but  not  Decided. 

It  appears  to  be  the  generally  accepted  doctrine  that  the  judgment 
of  a  court  of  competent  jurisdiction  is  conclusive  as  to  all  questiona 
within  the  issue,  whether  formally  litigated  or  not,"*  and  that  it  can- 
not be  explained  away,  as  to  any  such  question,  by  testimony  of 
jurors  who  tried  the  cause,  that  that  question  was  not  considered  by 
the  jury."'  Thus,  where  an  action  is  brought  upon  several  promis* 
sory  notes,  each  note  being  described  in  a  separate  count,  and  upon 
a  reference  a  general  award  is  made  in  favor  of  the  plaintiff  and  a 
general  judgment  entered  thereon,  the  plaintiff  cannot  afterwards 
show  by  parol  that  one  of  the  notes  sued  on  was  not  passed  upon  by 
the  referee  and  bring  action  on  such  note.""  But  on  the  other  hand, 
where  a  former  judgment  was  pleaded  as  an  estoppel  to  proving 
certain  facts  in  a  subsequent  case,  and  it  appeared  that  in  the  former 
suit  the  facts  had  been  set  up,  but  it  did  not  appear  that  any  proof 
had  been  offered  in  support  of  such  facts,  nor  on  what  ground  the 
defense  rested  or  the  verdict  proceeded,  it  was  considered  that  the 
former  judgment  was  no  bar  to  a  second  inquizy  into  the  same 
facts.*"  This  conclusion  follows  also,  on  even  stronger  reasons,  when 
the  record  shows  that  the  particular  point  or  question  was  excluded 
from  the  consideration  of  the  jury."* 

»s  Lewis  V.  Thornton,  6  Monf.  87.  »  Blodgett  ▼.  Dow  (Me.),  16  Au  Rep. 

•B«  Barrett  t.  Failing,  8  Ore£.  153.  660. 

U7  Underwood  ▼.  French,  6  Oreg.  66.  H^Colwell  v.  Bleaklej,  1  Abb.  Appw 

26  Am.  Rep.  600.    See  also  Schmidt  ▼.  Dec.  400. 

Zahensdorf,  80   Iowa,  408;  Sicard  v.  M*  Thomas  t.  Hite,  6  B.  Mon.  590. 
Buffalo,  etc.,  &  Co.,  16  Blatchf.  626. 
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§  617.    Points  not  In  liBUsae. 


If  a  partioolar  point  was  not  in  ii$ue  in  the  suit, — either  in  the 
technical  aenae  of  an  issae  framed  by  the  pleadings,  or  in  the  sense 
of  being  the  decisive  qnestion  in  the  case  and  the  one  actually  liti« 
gated  and  determining  the  resalt, — it  is  not  conclusively  established 
by  the  judgment  therein,  for  the  purposes  of  a  subsequent  suit  upon 
a  different  cause  of  action,  although  it  may  be  expressly  or  tacitly 
involved  in  the  judgment*^    For  example,  in  an  action  to  procure 
the  cancellation  of  a  mortgage  as  having  been  paid,  the  pleadings 
put  in  issue  the  fact  but  not  the  amount  due.    It  was  determined  that 
the  mortgage  was  not  paid,  but  the  sum  of  $2754  was  due  thereon, 
and  the  complaint  was  dismissed.     This  adjudication  is  conclusive 
upon  the  parties  only  of  the  fact  that  something  was  due,  but  not  of 
the  amount.***    Bo  a  judgment  by  default  upon  one  of  several  notes, 
founded  upon  one  and  the  same  illegal  consideration, — ^no  issue  upon 
the  fact  of  consideration  being  tendered  by  the  complaint, — does  not 
eatop  the  defendant  from  setting  up  in  a  second  action,  upon  another 
of  said  notes,  the  defense  of  illegality  *of  consideration.***   Again,  a 
bailee  having  converted  goods  on  which  he  had  bestowed  labor  and 
acquired  a  lien,  the  owner  brought  trover,  and  recovered  a  judgment 
for  the  conversion ;  afterwards  the  bailee  sued  for  his  work  and  labor. 
It  was  held  that  the  former  judgment  raised  no  presumption  that  the 
lienor's  claim  was  adjudicated  and  allowed  in  estimating  damages.*** 
Bo  again,  a  judgment  in  a  suit  for  interest  (as  on  a  bond),  particu- 
larly when  evidenced  by  a  distinct  obligation,  (as  a  .coupon),  is  not 
re$  judicata  as  to  the  principal  contract,  unless,  in  such  suit,  the 
validity  of  the  original  contract  itself  was  adjudicated  upon.***    A 


w  Burton  ▼.  Barlow,  05  Yt  484;  Com- 
monwealth Y.  Satherland,  109  Mass.  843; 
MatthewtT.  Dar7ee.40  Barb.  09;  Sweet 
▼.  Tnttle,  14  N.  T.  4C5;  Malloney  ▼.  Ho- 
ran,  49  N.T.  Ill,  10  Am.  Rep.  885;  Howe 
▼.  First  Nat  Bank  (Pa.),  1  AU.  Rep.  787; 
Stoddard  ▼.  McDwain,  9  Rich.  451;  Da- 
Tidson  T.  Shipman,  6  Ala.  27;  Rake's 
Admr.  t.  Pope,  7  Ala.  101;  Coulter  ▼. 


Davis,  18  Lea,  451;  Bentley  ▼.  O'Bryan, 
111  IU.58;  Meredith  Y.  Santa  aaraMln. 
Ass'n,  60  CaL  178;  Applegate  ▼.  Dow- 
eU  (Oreg.),  10  Pac.  Rep.  051. 

Mi  CampbeU  y.  Consalus.  25  K.  Y.  01& 

*>>  Adams  y.  Adams.  25  Minn.  72. 

H^Longstreet  y.  Phlle,  89  K.  J.  Law, 
08. 

w  Louisiana  State  Bank  y.  Orleans 
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jadgment  diBmissing  a  complaint,  whioh  alleged  the  obstrnotion  of  a 
road  over  whioh  the  plaintiff  had  a  right  of  way  in  gross,  is  not  an 
adjudication  that  will  defeat  a  second  action  alleging  the  obstruction 
of  the  same  road  to  the  detriment  of  the  plaintiff's  right  of  way 
appendant  or  appurtenant.^  For  another  illustration^  where  a  plain- 
tiff, declaring  on  an  account  stated,  offers  certain  promissory  notes 
as  evidence  to  prove  the  fact  of  an  accounting,  but  the  evidence  is 
rejected  and  judgment  given  against  the  plaintiff,  this  will  not  bar  a 
future  action  by  him  on  the  notes."^  Of  course,  a  judgment  being 
conclusive  only  upon  matters  within  the  issues,  it  is  not  an  estoppel 
as  to  after-occurring  facts  not  involved  in  the  suit  in  which  the  judg- 
ment was  rendered.***  So  the  conclusive  effect  of  a  judgment  does  not 
extend  to  references  made  by  a  party  in  his  pleadings  to  matter  not 
involved  in  the  controversy,  such  references  being  made  merely  for 
the  purpose  of  elucidating  the  points  really  at  issue.***  And  although 
a  decree  in  express  terms  professes  to  affirm  a  particular  fact,  yet  if 
such  fact  was  immaterial  to  the  issue  and  the  controversy  did  not 
turn  upon  it,  the  decree  will  not  conclude  the  parties  in  reference  to 
euch  fact.*'*  But  still,  if  ihe  former  suit,  upon  the  trial  of  it,  had  a 
wider  range  than  the  pleadings  in  it  indicated,  such  fact  might,  under 
appropriate  issues,  be  shown  by  parol  proof.*'^ 

{  618.    Matters  which  conld  not  have  been  Adjudicated. 

A  judgment  is  not  conclusive  of  any  matter  which,  from  the 
nature  of  the  case,  the  form  of  action,  or  the  character  of  the  plead- 
ings, could  not  have  been  adjudicated  in  the  former  suit.  **  There 
can  be  no  bar  if  the  demand  to  which,  by  their  evidence,  the  parties 
directed  the  attention  of  the  court,  and  which  the  court  rejected, 
was  not  within  the  issue  and  consequently  could  not  have  been 
allowed.    The  estoppel  does  not  depend  upon  technicalities,  but 

KaviKation  Co.,  8  La.  Ann.  2H,  812.        "« Mitchell  ▼.  French,  100  Ind.  884 
This  is  also  the  doctrine  of  the  Roman        s^Hobbs  t.  Parker,  81  Me.  148. 
law  on  this  point.    Dig.  44,  2,  28.  ^«  People  y.  Johnson,  88  N.  Y.  68,  27 

MBWhaley  v.  Stevens,  24  a  Car.  479.  Am.  Dec  770. 

M7  Lindell  v.  Liggett,  1  Mo.  432,  16        ^^  Indianapolis  &  Cin.  R  Co.  y.  Clark. 

Am.  Dec.  298.  21  Ind.  160. 
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lests  in  broad  prinoiples  of  jastice^  and  it  can  apply  only  when 
the  party  has  had  his  day  in  conrt  and  an  opportunity  to  establish 
his  claim.  The  fact  that  a  suit  has  been  instituted  and  evidence 
produced  is  of  no  importance  whatever,  if  in  fact  the  evidence* 
was  directed  to  matters  which  were  foreign  to  the  issue*  If,  for 
example,  the  plaintiff  in  an  action  of  assumpsit  were  to  attempt  to 
litigate  a  matter  of  trespass  to  lands,  it  would  be  immaterial  how  far 
he  shoold  go  into  the  evidence,  or  at  what  stage  of  the  proceedings 
the  mling  should  be  made  rejecting  his  claim ;  the  bar  cannot  attach, 
becanse  in  law»  whatever  may  have  been  the  testimony,  there  could 
have  been  no  recovery.  Nothing  would  seem  to  be  plainer  than  that 
no  man  conld  be  barred  by  a  judgment  against  him  who  was  not  by 
the  iesae  placed  in  such  a  position  that  establishing  his  demand  would 
entitle  bim  to  a  judgment  in  his  favor."*"  Thus,  in  an  action  of 
debt  for  money  lent  and  other  causes,  the  defendant  pleaded  in  bar 
a  former  recovery  by  the  plaintiff  of  the  dame  claim,  had  in  a  suit 
on  a  promissory  note  and  for  work  and  labor.  But  it  was  held  that 
the  plea  was  bad,  inasmuch  as  the  plaintiff,  in  the  former  suit,  could 
not  have  given  evidence  of  money  lent,  and  consequently  the  present 
demand  could  not  have  been  proved.*" 

§  619.    Judgment  on  Matters  not  Presented. 

We  have  elsewhere  shown  that  if  the  court  assumes  to  pass  judg- 
ment upon  a  point  or  question  not  submitted  to  its  arbitrament  by 
the  parties  in  their  pleadings,  nor  drawn  into  controversy  by  the 
course  of  the  evidence,  the  judgment,  to  that  extent,  is  without  juris- 
diction and  consequently  nuU.^^  It  follows  that  the  judgment  of  a 
court  upon  a  subject  of  litigation  within  its  general  jurisdiction,  but 
not  brought  before  it  by  any  statement  or  claim  of  the  parties,  is  not 
conclusive  of  that  matter  in  any  subsequent  controversy,  by  reason 
of  its  invalidity.*" 

"SFifield  V.  Edwards.  80  Mich.  864,  •»  Athearn  v.  Brannan,  8  Blackf.  440. 

per  Cooley.  J.    See  also  Teal  v.  Terrell,  "^^  Supra,  vol.  1.  §  242. 

48  Tex.  491;  Jenkins  v.  Harrison,  68  ''^Spoors  v.  Co  wen,  44  Ohio  St  407, 9 

Ala.  845;  Baker  v.  Rand,  18  Barb.  152;  N.  £.  Rep.  182. 
Harding  v.  Hale,  2  Gray,  899. 
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§  620.    Claims  Wiihdratim  or  Withheld. 

Aeoording  to  the  general  doctrine  of  the  eases^  where  a  former 
jndgment  is  set  np  as  a  bar»  or  as  conclusive  evidence  of  a  particular 
fact  or  matter^  the  plaintiff  may  avoid  the  estoppel  by  showing  that 
such  matter,  though  involved  in  the  prior  litigation,  was  distinctly 
withdrawn  or  withheld  from  the  consideration  of  the  jury  and  there- 
fore constituted  no  part  of  the  verdict  or  judgment.''*  Thus  if  a 
plaintiff  sues  for  several  distinct  causes  of  action,  and,  by  leave  of 
court,  withdraws  one  of  them,  and  proceeds  to  judgment  for  the  oth* 
ers,  it  is  no  bar  to  a  subsequent  action  for  the  claim  so  withdrawn."^ 
So  where  it  appears  on  the  very  face  of  the  judgment  that  the  plain* 
tiff's  demand  was  not  passed  upon  by  the  court,  but  that  the  plain • 
tiff  applied  for  a  discontinuance,  and  on  its  being  refused,  he  declined 
giving  any  evidence,  and  the  court  merely  considered  the  counterclaim 
of  the  defendant,  and  gave  a  judgment  in  his  favor  for  the  amount, 
the  plaintiff  may  bring  another  suit  for  the  demand  which  he  declined 
to  submit  for  adjudication  in  the  former  action.''*  But  this  rule  must 
not  be  taken  for  more  than  it  is  worth.  It  applies  only  to  cases  in 
which  the  claim  reserved  is  a  distinct  and  independent  matter  and 
legally  capable  of  being  detached  from  the  rest  of  the  plaintiff's  case. 
It  is  therefore  a  complementary  part  of  the  rule  that  the  plaintiff 
must  ask  for  all  he  is  entitled  to  in  the  first  action,  and  anything  is 
barred  which  might  and  should  have  been  presented  as  an  inseparable 
part  of  his  demand.*'*  The  rule,  as  thus  understood,  applies  equally 
to  matters  of  defense  first  set  up  and  then  withdrawn.  For  instance, 
a  judgment  for  the  plaintiff  in  an  action  for  use  and  occupation  of 
land,  in  which  the  defendant  alleged  that  he  was  in  possession  under 
a  contract  to  purchase  the  land,  but  afterwards  struck  out  the  allega* 

"'•BeddoDV.Tatop,  6  Term,  607;  Croft  "'^KilUon  v.  Wright,  84  Pa.  St.  91; 

V.  Steele.  6  Watte,  878;  Smith  v.  Talbot,  Steelman  v.  Sites,  86  Pa.  St  816;  Wood 

11  Ark.  666;  Haas  v.  Taylor  (Ala.).  8  v.  Corl,  4  Met.  808;  Boston  Blower  Co. 

South.  Rep.  688;  Patrick  ▼.  Comm'rs'  ▼.  Brown  (Mass.),  81  K  £.  Rep.  8hI; 

Court  (Tex.),  6  S.  W.  Rep.  626.    Com-  Louw  v.  Davis,  18  Johns.  887. 

pare  Barrett  t.  Failing,  8  Oreg.  168;  ^  Jones  ▼.  Underwood,  86  Barb.  211. 

Qlenn  v.  Savage,  14  Oreg.  667, 18  Pac.  •''Thompson  ▼.  Myrick,  84  Minn.  4 
Rep.  442. 
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tions  in  regard  io  the  contract,  does  not  bar  the  defendant  from  claim* 
ing,  in  a  subsequent  action  in  ejectment  for  the  same  land,  for 
improvements  made  while  in  possession  under  said  contract,  asimprove- 
menta  made  irbile  in  possession  under  color  of  title.^  Bat  to  admit 
a  soit  for  a  matter  once  offered  to  be  proved  as  a  set-off  and  rejected^ 
there  mnat  be  dear  proof  that  it  was  withdrawn  by  the  party ."^ 


§  62L    Entire  Demands  oannot  be  Severed. 

Growing  out  of  the  rule  which  forbids  the  splitting  up  of  an 
indivisible  claim  or  demand,^  there  is  a  corollary  or  subsidiary  rule 
which  has  a  most  important  bearing  upon  the  doctrine  now  under 
eonsideration.  It  may  be  expressed  as  follows :  When  the  cause  of 
aetion  npon  which  a  judgment  is  rendered  is  entire,  and  therefore 
insusoeptible  of  severance  or  apportionment,  the  estoppel  will  extend 
to  the  whole,  and  it  cannot  be  shown,  even  on  the  clearest  evidence, 
that  any  part  was  withheld  from  the  decision.^  Thus  where  a  recov* 
«ry  has  been  had  in  a  suit  in  which  the  plaintiff  counted  for  an 
entire  demand,  the  record  of  such  recovery  is  a  conclusive  bar  to 
another  sait  brought  on  the  same  contract,  to  recover  a  sum  which 
was  inclnded  in  the  declaration  in  the  first  suit,  and  the  plaintiff  will 
not  be  permitted  to  prove  that  no  evidence  was  given  to  the  former 
jury  in  support  of  the  latter  claim.^  But  where  the  cause  of  action 
is  severable  in  its  nature,  or  where  several  distinct  causes  of  action 
were  set  forth  in  the  same  declaration,  although  it  will  still  be  pre- 
sumed that  the  judgment  includes  the  whole,  yet  this  presumption 
may  be  rebutted  by  clear  evidence  that  it  extends  only  to  parf 


"^Finnegan  v.  CampbeU,  74  Iowa, 
IfiS,  87 IV.  W.  Rep.  187. 
«>  Mairhead  v.  Kirkpatrick,  3  Pa.  8t 


M/n/>«.§784 

"*  Brockway  v.  Kinney*  9  Johnt.  910; 
Fanington  v.  Payne*  15  Johns.  489; 
Beta  V.  Heebie.  4  8erg.  &  R  846;  Gar- 
vaU  V.  Garrlgnea.  6  Pa.  8t  158;  Em- 
buy  ▼.  Conner.  8  N.  Y.  511,  58  Am. 
Dec  885;  DuSj  v.  l^He,  5  WatU,  180; 


laUer  V.  Manice,  6  Hill,  114;  Ramsey 
V.  Herndon,  1  McLean.  450;  O'Neal  ▼. 
Brown,  81  Ala.  488;  Warren  v.  Comings* 
8  Cnah.  108:  Converse  v.  Colton,  49  Pa. 
St  846. 

>•*  Hess  V.  Heebie,  6  Berg.  &  R.  57. 

M*  Brown  ▼.  King.  10  Mo.  56;  Goddard 
V.  Selden.  7  Conn.  521;  Smith  v.  Talbot, 
6  Eng.  666;  Webster  v.  Lee,  5  Mass.  834; 
Badger  v.  Titcomb.  15  Pick.  409,  86 
AuL  Dea  611;  Croft  v.  Steel,  6  Watte. 
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§  622.    Facts  Assumed  or  Admitted. 

A  fonner  jadgment  or  decree  between  the  same  parties  is  oon- 
elusive  evidence  only  of  the  facta  which  were  in  issne  and  decided, 
and  not  of  facts  which  were  assumed  or  admitted  for  the  purposes  of 
the  former  suit."*  In  the  case  cited,  where  a  bill  bad  been  filed 
praying  that  a  will  might  be  declared  void  on  the  ground  that,  though 
duly  executed,  its  provisions  were  in  conflict  with  the  statute,  and 
some  of  the  defendants  had  admitted  in  their  answer  that  the  will,  if 
duly  executed,  was  nevertheless  void,  and  the  bill  was  dismissed  on  the 
ground  that  the  will  was  not  in  its  terms  in  conflict  with  the  statute,  the 
question  of  its  execution  not  being  passed  upon,  it  was  held,  in  a  subse- 
quent suit,  that  the  defendants  who  had  so  answered  were  not  thereby 
estopped  from  denying  the  due  execution  of  the  will.  The  doctrine 
of  the  English  cases  is  practically  in  harmony  with  the  views  just 
stated.  In  one  of  the  casesit  was  said  by  Parke,  B.,  that  the  estoppel 
of  a  judgment  extends  to  ''the  material  facts  alleged  by  one  party, 
which  are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  on  some  other  facts,  but  only  if  the 
traverse  is  found  against  the  party  making  it."  But  he  added:  "The 
statements  of  a  party  in  a  declaration  or  plea,  though,  for  the  pur- 
poses of  the  cause,  he  is  bound  by  those  that  are  material,  and  the 
evidence  must  be  confined  to  them  upon  an  issue,  ought  not,  it  would 
seem,  to  be  treated  as  confessions  of  the  truth  of  the  facts  stated.  "*  '^ 

S  623.    Evidence  to  Identify  Points  Adjudged. 

It  has  been  held  in  a  few  cases  (principally  very  early  decisions) 
that  the  record  of  a  judgment  in  a  former  suit  between  the  same  par- 
ties, to  constitute  an  estoppel,  must  show  that  the  same  subject- 
matter  had  been  passed  upon  and  adjudicated  in  that  suit.  In  other 
words,  that  an  estoppel  cannot  be  created  by  parol  evidence  helping 
out  a  record;  but  to  constitute  an  estoppel  by  a  former  judgment, 

878;  Convene  v.  Col  ton,  49  Ps.  Bt  846;        "«MB8on  v.  Alston,  9  N.  T.  88.  69 

Paine  t.  Schenectady  Ins.  Co.,  18  R.  L     Am.  Dec.  516. 

440.  «7  Boilean  v.  RuUin,  8  Exch.  666. 
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the  precise  point  which  is  to  create  the  estoppel  mast  have  been  put 
in  issue  and  decided,  and  that  it  was  so  put  in  issue  and  decided  can 
appear  by  the  record  alone.^  But  this  doctrine,  so  far  as  concerns 
the  kind  of  evidence  admissible  to  identify  the  points  adjudicated,  is 
now  generally  repudiated. 


{  624.    Parol  Proof  Admissible. 

It  is  now  fully  settled  upon  the  authorities  that  extrinsic  evidence, 
when  not  inconsistent  with  the  record  and  not  impugning  its  verity, 
is  admissible  for  the  purpose  of  identifying  the  points  litigated  and 
decided  in  a  former  action  between  the  same  parties,  when  the  judg- 
ment therein  is  set  np  as  a  bar  or  estoppel  in  the  case  on  trial.** 


"•Siotzeiiick  V.  Lacai,  1  £•]>.  K.  P. 
48;  The  Yincennes,  8  Ware,  171;  Chnrch 
V.  Leavenworth,  4  Day,  881;  Smith  v. 
Sherwood,  4  Conn.  276, 10  Am.  Dec.  148; 
Jaekaon  v.  Wood,  8  Wend.  27;  Davia  v. 
lUcott,  14  Barb.  611;  Manny  v.  Harris, 
8  Johna.  29.  8  Am.  Dec  886;  Clemena  v. 
Mnrphy,  40  Mo.  121. 

■"Ricardo  v.  Garcias,  12  CL  &  Fin. 
866;  Langmead  v.  Maple,  18  a  B.  N.  8. 
866;  Aapden  v.  Nixon,  4  How.  467;  Raa- 
mU  v.  Place,  M  XJ.  8.  606;  WiUon'a  Exr. 
V.  Deen.  121  XJ.  B.  625,  7  Sup.  Ct  Rep. 
1004;  Donlap  v.  Glidden,  84  Me.  619; 
Rogers  v.  libbey,  85  Me.  200;  King  v. 
Chaao,  15  N.  H.  9;  Aiken  v.  Peclc,  22 
Yt  266;  Post  v.  Smllie,  48  Yt.  185;  Oage 
V.  Holmes,  12  Gray,  428;  Burbn  v. 
Shannon,  09  Mass.  200;  Hood  v.  Hood, 
110  Mass.  488;  Supples  v.  Cannon,  44 
Conn.  424;  Snider  v.  Croy,  2  Johna. 
287;  Btowell  v.  Chamberlain,  8  Thomp. 
ft  a  874;  Tama  V.  Lewia,  42  Pa.  Bt  402; 
Follanabee  v.  Walker,  74  Pa.  Bt.  806; 
Richmond  v.  Haya,  8  N.  J.  Law,  498; 
Hngfaes  V.  Jones,  2  Md.  Ch.  178;  White- 
hnftt  V.  Rogers,  88  Md.  606;  Giat  v.  Mo- 
Jenkin.  1  Speers,  157;  Newton  v.  White, 
47  Ga.  400;  Rake's  Admr.  v.  Pope,  7 
Ala.  161;  Robinson  v.  Lane,  22  Misa 
161;  Foster  V.  Wells,  4  Tex.  101;  Gates 
V.  Bennett^  88  Ark.  475;  Bottorf  v.  Wise, 


68  Ind.  82;  Barger  v.  Hobbs.  67  RL  592; 
George  v.  Gillespie,  1  Greene  (Iowa), 
421;  Amsden  v.  Railroad,  82  Iowa,  288; 
Sweet  V.  Maupin,  65  Mo.  65;  Driscoll  v. 
Damp,  16  Wit.  106.  In  the  case  of  Rus- 
sell V.  Place,  supra,  it  was  said  by  Field, 
J. :  ''It  is  undoubtedly  settled  law  that 
a  Judgment  of  a  court  of  competent  Jn- 
riBdictlon,  upon  a  question  directly  in- 
volved in  one  suit,  is  conclusive  as  to 
that  question  in  another  suit  between 
the  same  parties.  But  to  this  operation 
of  the  Judgment  it  must  appear,  either 
upon  the  face  of  the  record,  or  be 
shown  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  deter- 
mined in  the  former  suit  If  there  be 
any  uncertainty  on  this  head  in  the  rec- 
ord,—as,  for  example,  if  it  appear  that 
several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which 
the  judgment  may  have  passed,  without 
indicating  which  of  them  was  thus  liti- 
gated, and  upon  which  the  Judgment 
was  rendered,— the  whole  subject-mat- 
ter of  the  action  will  be  at  large,  and 
open  to  a  new  contention,  unless  this 
uncertainty  be  removed  by  extrinsic 
evidence  showing  the  precise  point  in- 
volved and  determined.  To  appiy  the 
Judgment,  and  give  effect  to  the  adju- 
dication actually  made,  when  the  rec- 
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That  is,  "it  is  not  necessary  as  between  parties  and  privies  that  the 
record  should  show  the  question  upon  which  the  right  of  the  plaintiff 
to  recover  or  the  validity  of  the  defense  depended,  for  it  to  operate 
conclusively ;  but  only  that  the  same  matter  in  controversy  might  have 
been  litigated,  and  extrinsic  evidence  would  be  admitted  to  prove  that 
the  particular  question  was  material  and  was  in  fact  contested  and 
that  it  was  referred  to  the  decision  of  the  jury."  "^  The  ancient  rule 
must  therefore  be  regarded  as  modified  by  the  later  decisions,  so  as 
to  assume  the  following  form :  The  record  mnst  show  that  the  same 
matter  might  h^ve  come  in  question  on  the  former  trial,  and  then  the 
fact  that  it  did  come  in  question  may  be  shown  by  extrinsic  proof."** 
For  example,  where,  in  an  action  of  ejectment,  the  defendant,  to 
defeat  the  action,  introduced  and  read  in  evidence  the  record  of  a 
judgment  in  a  former  action  of  ejectment  between  the  same  parties 
for  the  same  premises,  by  which  it  appeared  that  a  verdict  was  ren- 
dered for  the  defendant  and  a  judgment  entered  thereon,  it  was  held 
that  the  plaintiff  might  prove  by  a  person  present  what  title  the 
defendant  set  up  and  established  on  the  former  trial,  and  on  what 
•questions  the  suit  was  litigated  and  decided,  those  facts  not  appear- 
ing by  the  record.** 


ord  leaves  the  matter  in  doobt.  such 
evidence  is  admissible. "  And  in  Hick- 
•erson  v.  City  of  Mexico.  58  Mo.  61.  the 
rules  on  the  subject  are  thus  summar- 
ized: ^It  is  undoubtedly  true  that  In 
«ome  of  the  earlier  cases,  it  was  decided 
that  a  Judgment  was  conclusive  as  to 
aU  facts  arising  upon  the  record  which 
were  or  might  have  been  passed  upon. 
But  it  is  now  generally  if  not  universal- 
ly conceded  that  parol  evidence  may  be 
received  for  the  purpose  of  showing 
whether  a  question  was  determined  in 
a  former  suit  The  record  may  first  be 
put  in  evidence  and  then  it  may  be  fol- 
lowed by  such  parol  evidence  as  may 
be  necessary  to  give  it  effect,  or  show 
•on  what  issue  it  was  grounded.  When 
a  number  of  issues  are  presented,  the 
finding  in  any  one  of  which  .wiU  war- 
rant the  verdict  and  Judgment,  it  is 
•competent  to  show  that  the  finding  was 
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apon  one  rather  than  another  of  these 
different  issues.  In  order  to  show  by 
evidence  aliunde  that  the  matter  is  r«f 
judicata.  It  must  appear  not  only  that  it 
was  properly  in  issue  in  the  former 
trial,  but  also  that  the  verdict  and  Judg- 
ment necessarily  involved  its  determi- 
nation. If  it  appears  prima  facie  that  a 
question  has  been  adjudicated,  it  may 
be  proved  by  parol  testimony  that  such 
question  was  not  in  fact  decided  in  the 
former  suit.  Where  matters  could  have 
been  proved  in  the  former  action,  the 
presumption  is  that  they  were  proved, 
but  this  presumption  may  be  rebutted 
and  overthrown. " 

^Washington  Steam  Packet  Co.  v. 
Sickles,  24  How.  888. 

»^  Young  V.  Rnmmell,  9  HiU,  47^  88 
Am.  Dec.  694. 

•»Briggs  V.  Wells,  12  Barb.  067. 
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Farther,  if  the  record  is  silent  or  ambigaous,  as  to  the  points  at 
issue  and  the  grounds  of  the  decision,  parol  evidence  is  not  only 
<ompetetU  to  identify  the  qaestions  adjudged,  hot  it  may  become 
mctsMary  in  order  to  insure  the  efifect  of  the  judgment  as  an  estop- 
pel. **If  it  appear  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  was  rendered,  the 
whole  subject-matter  of  the  action  will  be  at  large  and  open  to  a  new 
eontention,  unless  the  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined;"*"  A  good  illus- 
tration of  this  rule  is  found  in  the  case  of  McDoweli  v.  Langdon,^ 
where  it  was  held  that  a  verdict  and  judgment  for  the  defendants,  in 
an  action  at  law  for  obstructing  the  flow  of  water  to  the  plaintiff's 
mill,  on  a  plea  of  not  guilty  and  a  specification  of  defense  denying 
both  the  plaintiff's  right  and  any  injury  thereof,  were  no  bar  to  a 
•uit  in  equity  to  restrain  such  obstruction,  where,  upon  the  record  of 
the  former  action,  it  was  doubtful  (and  was  not  shown  by  extrinsic 
evidence)  whether  the  defendants  in  that  case  prevailed  on  the 
ground  that  they  had  the  right  which  they  claimed  in  their  specifica- 
tion of  defense,  or  on  the  ground  that  they  had  done  no  acts  in  viola- 
tion of  the  plaintiff's  rights. 

i  626.    Beoord  oaanot  be  Oontradicted. 

It  is  very  necessary  to  be  borne  in  mind,  in  connection  with  the 
rules  just  stated,  that  the  averments  or  disclosures  of  the  record,  in 
respect  to  the  matters  decided,  cannot  be  controverted  by  any  extra- 
neous evidence.  They  may  be  explained,  when  ambiguoas.  They 
may  be  made  specific,  when  generally  expressed.  But  they  cannot 
be  contradicted.  When  it  is  apparent  on  the  face  of  the  proceedings 
in  the  former  aotion  that  the  question  in  controversy  was  litigated 
therein,  the  mere  production  of  the  record  will  be  enoagh.""  "If  the 
record  of  the  Jormer  trial  shows  that  the  verdict  could  not  have  been 

"■Chrlsman  v.  Hsrman^'Gratt  494,     773;  Stranss  v.  Meerlief,  64  Ala.  2&0,  88 
86  Am.  Bap.  887;  Russell  v.  Place,  94  U.     Am.  Rep.  8. 
&  606;  aark  v.  Blair,  14  Fed.  Rep.  818;        ^  8  Gray,  6ia 
Lea  V.  Lea»  99  Mass.  498,  96  Am.  Dec.        "•  Lander  v.  Anio»66  Me.  28;  2  Smith's 

Lead.  Cas.  668. 
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rendered  without  deciding  the  particular  matter,  it  will  be  considered 
as  having  settled  that  matter  as  to  all  future  actions  between  tbe 
parties.""^  Where  the  declaration  in  the  first  suit  states  a  par- 
ticular matter  as  tbe  ground  of  action,  and  issue  is  taken  thereon  by 
the  defendant,  parol  proof  is  not  admissible  to  show  that  a  different 
subject  was  litigated  upon  the  trial.'*' 


i  626.    Parol  Evidence  not  Admissible  to  Enlarge  the 

EstoppeL 

It  is  held  that  parol  evidence  is  not  admissible  to  show  that  a  judg- 
ment was  founded  upon  matters  not  presented  by  the  pleadings.  **The 
record  is  conclusive  evidence/'  says  the  supreme  court  of  Maine, 
''that  the  judgment  was  rendered  upon  some  one  or  more  of  the 
issues  legitimately  raised  by  the  pleadings  of  the  parties.  The  parol 
proof  is  only  to  distinguish  which  of  those  several  iissues  were  decided, 
or  to  show  that  some  particular  fact  was  decided,  in  the  determina- 
tion of  some  of  those  issues."  "^  But  by  recurring  to  a  former  sec- 
tion, in  which  we  discussed  the  meaning,  of  the  phrase  !*the  matter 
in  issue,*'  it  will  be  seen  that  tbe  most  approved  doctrine  makes  the 
judgment  conclusive  of  any  matter  which,  though  not  technically 
and  statedly  at  issue  on  the  pleadings,  became  the  actual  turning- 
point  of  the  case  and  the  actually  decisive  queBtion.""*  Hence  we 
must  slate  the  present  branch  of  the  main  rule  somewhat  as  follows : 
Parol  evidence  is  not  admissible  to  enlarge  the  estoppel  beyond  the 
limits  of  those  points  or  questions  which,  from  the  face  of  the  plead* 
ings,  might  have  become  the  vital  issue  in  the  former  trial. 

§  627.    Gtoneral  Declaration  or  (General  Pleas. 

The  ancient  rule  of  law,  that  in  order  to  constitute  a  judgment  an 
estoppel,  it  was  necessary  that  it  should  appear  from  the  record 
itself  that  the  precise  point  was  in  issue  and  decided,  could  only  refer, 

>M  Packet  Co.  v.  Sickles,  0  Wall.  680.     eIbo  Manny  v.  Harris,  8  Johns.  H  8  Am. 

"7  Campbell  v.  Butts,  8  N.  Y.  178.  Dec.  886. 

«M  Jones  T.  Perkins,  54  Me.  898.    See        ^  Supra,  %  614 
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and  could  only  be  practically  applied,  to  instances  of  special  plead* 
ing,  where  there  is  a  precise  averment  on  one  side  and  an  equally 
precise  denial  on  the  other.  Bat  such  oases  are  comparatively  rare« 
Under  the  modem  systems,  admitting  general  declarations  and  gen« 
eral  pleas,  it  can  but  seldom  appear  from  the  record  what  was  the 
preobe  subject-matter  of  the  suit  or  the  precise  point  litigated.  Here, 
then,  according  to  all  the  best  authorities,  parol  evidence  is  always 
admissible  to  show  such  subject-matter  or  point  controverted;  and 
when  it  is  thus  clearly  shown,  the  judgment  is  equally  as  conclusive 
as  if  the  record  itself  showed  the  same  fact.^  ''The  modem  mode 
of  declaring  in  most  general  use  is  to  insert  several  general  connts, 
and  when  in  such  case  the  general  issue  is  pleaded,  a  vast  variety  of 
different  claims  may  be  put  in  issue  and  tried, — so  various,  indeed, 
that  in  most  cases  it  isjound  necessary  to  call  in  the  assistance  of 
the  court  previously  to  the  trial,  to  require  the  plaintiff  to  give  in  a 
bill  of  particulars  or  specifications  of  the  claims  which  he  means  to 
give  in  evidence,  ui  order  to  apprise  the  defendant  of  the  actual 
claims  relied  on,  which  the  declaration  does  not  do,  to  enable  him  to 
go  to  trial  with  any  safety..  When  such  a  judgment  is  pleaded  io 
bar^  it  seems  to  be  liberal  enough,  and  going  as  far  in  support  of  a 
judgment  as  experience  will  warrant,  to  consider  it  as  prima  facie 
evidence  of  a  prior  adjudication  of  every  demand  which  might  have 
been  drawn  into  controversy  under  it,  leaving  it,  like  other  prima  facie- 
evidence,  to  be  encountered  and  controlled  by  any  other  com'^etenfe 
evidence  tending  to  show  that  any  particular  demand  was  not  offered 
or  considered.  "^^  In  point  of  fact,  as  was  remarked  in  another 
case,  independent  of  evidence  as  to  the  points  in  issue  upon  the  trial, 
the  record  of  a  judgment  upon  a  general  declaration  only  shows  that 
there  was  once  a  law-suit  about  the  property,  in  which  something 
was  decided,  and  such  evidence  would  be  inadmissible  for  want  of 
materiality.^    But  still,  in  an  action  where  there  are  numerous 

M  Miles  V.  CaldweU,  2  Wall.  85;  Per-  Patchln,  84  Barb.  218;  Haller  v.  Pine,  8 

kios  y.  Walker,  19  Vt  144;  Atwood  v.  Blackf .  175. 44  Am.  Dec.  752. 

Bobbins,  85  Vt.  580;  Sawyer  v.  Wood-  «i  Bridge  v.  Gray,  14  Pick.  55.  25  Am. 

bury,  7  Gray,  499, 66  Am.  Dec.  518;  Mer-  Dec.  858.    See  also  Hungerford's  Ap- 

ritt  V.  Morse,  108  Mass.  270;  Supples  ▼.  peal,  41  Conn.  822. 

Cannon,  44   Conn.   424;    Stedman   y.  <02Taylor  v.  Dustin,48N.  H.498. 
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isBues  and  a  general  verdiot,  it  mast  be  intended  that  the  verdict  is 
as  comprehensive  as  the  issues,  and  concludes  every  fact  at  issue^ 
though  parol  proof  will  be  received  to  show  which  issue  was  tried."* 
For  instance,  in  an  action  of  trespass  g.  c./.,  the  defendant  pleaded 
a  former  recovery;  the  record  of  the  former  suit  showed  that  the 
pleas  were  (1)  not  guilty,  and  (S)  a  special  plea  of  right  of  way  over 
the  land  on  which  the  trespass  was  assigned,  and  that  there  was  a 
general  verdict  and  judgment  for  defendant ;  it  was  held  that  parol 
evidence  was  admissible  to  show  that  the  former  trial  was  had  on 
only  one  of  the  said  pleas.^ 


§  628.    Parol  Evidence  to  Escape  the  BstoppeL 

Whenever  a  judgment  in  a  former  action  is  relied  upon  as  eon- 
elusive  of  a  particular  point  or  question,  it  may  be  shown  by  extrin- 
sic evidence,  not  inconsistent  with  the  record,  that  such  point  or 
question  was  not  adjudicated  in  that  action,  if  in  law  the  judgment 
could  have  been  rendered  on  any  other  ground.*"  ''It  is  a  well  set- 
tled rule  of  law  that  if  a  verdict,  award,  or  judgment  of  a  court  of 
competent  jurisdiction,  has  apparently,  but  not  necessarily,  covered 
the  very  ground  on  which  a  second  action  is  brought,  though  this 
would  be,  perhaps,  prima  facie  evidence  that  the  matter  had  passed 
in  rem  judicatam^  yet  it  may  still  be  averred,  and  proved  by  parol 
testimony,  that  the  cause  of  the  second  action  was  not  in  issue^ 
and  the  point  to  be  established  by  it  was  not  in  fact  decided,  in  the 
former  case."  *"  So  it  is  competent  to  prove  that  a  former  action 
was  decided  solely  on  one  particular  ground,  although  there  was 
another  ground  of  defense  concerning  which  evidence  was  offered  on 
both  sides.**'    Where  a  plea  of  former  recovery  is  put  in,  and  the 


w^Hall  Y.  ZeUer  (Oreg.).  21  Pac  Rep. 
192. 

^  Aiken  ▼.  Stewart,  4  Week.  Kotes 
Caa.  180.  See  also  FendaU  v.  United 
States,  14  Ct  of  CI.  247. 

m  Johnson  y.  Smith,  10  East,  218; 
Whittemore  y.  Whittemore,  2  N.  H.  20; 
Parks  V.  Moore,  13  Vt  188, 87  Am.  Dec. 
1^;  Parker  y.  Thompson,  8  Pick.  429; 
Phillips  Y.  Berick,  10  Johns.  180, 8  Am. 
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plaintiff  is  permitted  to  show  that  the  matters  now  in  controversy 
were  not  litigated  in  the  former  suit,  the  defendant  must  also  be 
allowed  to  give  evidence  to  show  that  the  same  matters  were  in  fact 
passed  upon  and  decided,  and  the  refusal  of  the  court  to  allow  this 
privilege  to  the  defendant,  while  granting  it  to  the  plaintiff,  is  reversi- 
ble error.** 

i  629.    Burden  of  Proofl 

On  the  general  principle  that  the  party  who  relies  upon  an  estop- 
pel must  establish  it  as  a  fact,  it  is  held  that,  where  parol  evidence 
is  introduced  to  show  that  the  matters  now  in  controversy  ^ere 
adjudicated  and  settled  by  a  former  judgment  between  the  parties,  the 
burden  of  proof  is  on  the  party  setting  up  the  estoppel.^  Thus, 
where  an  action  is  brought  for  goods  sold  and  on  a  note,  and  the 
defendant  pleads  a  former  recovery  and  gives  in  evidence  the  record 
of  a  former  suit  in  which  the  claim  was  upon  an  account  for  goods 
aold,  the  burden  is  on  the  defendant  to  show  that  the  note  was 
included  in  the  former  jadgment.^^  So  a  plaintiff  claiming  damages 
for  flowage,  and  setting  up  a  judgment  as  an  estoppel  to  show  that  the 
flowage  was  wrongful,  and  relying  upon  facts  not  necessarily  involved 
in  the  judgment,  has  the  burden  of  proof  on  the  question  whether 
each  facts  formed  the  basis  of  the  judgment."*'  But  a  difficulty  arises 
in  eonnection  with  those  eases  where  the  record  shows  that  numerous 
issues  were  involved,  or  nnmerous  questions  litigated,  in  the  former 
action,  and  the  judgment  does  not  clearly  indicate  whether  one  or 
more  or  all  of  them  formed  the  basis  of  the  decision.  Here  it  is 
obviously  necessary  that  the  matter  should  be  cleared  up  by  extra- 
neous evidence.  But  which  of  the  parties  must  assume  this  duty  ? 
Several  well  considered  cases  hold  that  when  a  case  is  submitted  to 
a  jury,  involving  two  or  more  issues,  with  evidence  tending  to  sustain 
them  all,  and  a  general  verdict  is  returned,  such  verdict  is  prima 

"BHssk  V.  Breidenbach,  6  Binn.  19.  Edey,  19  Vl.  907;  RuBBell  v.  Place,  94  U. 

^Pmitt  V.  HoUy,  78  Ala.  809;  Han-  B.  606;  Van  Yalkenburg  v.  Milwaukee, 

di^  T.  Croskrey,  81  Ala.  149,  1  South.  48  Wis  574. 

Rep.  259;  licEnight  v.  Dunlap,  4  Barb.  »<^Cumming8  v.  Colgrove,  25  Pa.  Bt 

86:  Doty  v.  Brown,  4  K.  Y.  71;  Bennett  150. 

V.  Holmes,  1  Dev.  Si  Bat.  486:  Smallej  v.  ^Morgan  v.  Burr.  58  N.  H.  47a 
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facie  evidence  that  all  the  issues  were  found  in  favor  of  the  prevail- 
ing party.  And  when,  for  example,  a  judgment  on  such  verdict  is 
presented  by  the  defendant  to  defeat  a  recovery  in  a  subsequent  suit 
brought  on  the  same  cause  of  action,  the  burden  is  on  the  plaintifif  to 
show  that  the  issae  now  in  controversy  was  not  in  fact  settled  by  the 
former  judgment,  and  therefore  is  not  res  judicata. '^^  But  this  doc- 
trine is  opposed  by  some  of  the  best  authorities  in  the  books.  Accord- 
ing to  these  decisions,  if  it  appears  from  the  record  that  several  dis- 
tinct matters  may  have  been  litigated,  upon  one  or  more  of  which 
the  judgment  was  rendered,  the  whole  subject-matter  of  the  action 
will  be  at  large  and  open  to  a  new  contention,  unless  the  uncertainty 
be  removed  by  extrinsic  evidence  showing  the  precise  point  involved 
and  determined.*^    And  this  appears  to  be  the  better  rule. 

§  630.    What  Species  of  Evidence  Beceivable. 

Under  the  rule  admitting  extrinsic  evidence  to  identify  the  points 
decided  by  a  former  judgment,  any  proper  and  satisfactory  proof  will 
be  receivable  for  that  purpose.  Often  the  party  relies  upon  the  rec- 
ord alone  to  furnish  the  required  testimony,  and  in  that  case  be 
should  generally  put  the  whole  record  in  evidence,  or  at  least  so  much 
of  it,  beside  the  judgment,  as  will  show  the  litigation  and  decision  of 
the  question  now  at  issue.  If  he  introduces  the  summons,  to  show 
the  institution  of  the  former  action,  and  the  judgment,  to  show  its 
result,  and  it  does  not  appear  from  these  that  the  subject  of  the 
present  suit  was  there  involved  and  determined,  the  evidence  is  not 
conclusive.*^^  To  show  a  matter  to  be  res  judicata  in  the  court  of 
chancery,  an  exemplification  of  the  bill,  answer,  and  decree  is  suffi- 
cient evidence  in  a  court  of  law  without  showing  an  actual  enroll- 
ment of  the  decree.*^  In  determining  what  has  been  adjudged,  courts 
will  regard  the  decree,  and  in  case  of  ambiguity,  but  not  otherwise, 

nsVThlte  v.  Simonds,  88  Vt  178,  78  yer  v.  Woodbary,  7  Gray,  499.  66  Am. 

Am.  Dec.  620;  HoUiB  v.  Morris,  2  Harr.  Dec.  518;  Chrismanv.  Barman,  29 Oratt 

(Del)  128;  Day  v.  Vallette,  25  Ind.  42;  494. 

Rockwell  V.  Langley,  19  Pa.  Bt  602.  «i4 Miller  v.  Dearer,  80  Ind.  871. 

*^  Russell  V.  Place,  94  U.  &  606;  Saw-  ^  Winans  v.  Dunham,  5  Wend.  47. 
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will  be  governed  by  an  aocompanying  opinion.*^    Bat  if  the  decree 
does  not   show  upon  which  of  several  points  in  litigation  it  was 
based,  but  refers  to  the  opinion  of  the  trial  judge,  filed  in  the  case, 
to  explain  what  was  determined  and  the  reasons  therefor,  such  opin- 
ion becomes  a  part  of  the  record  and  must  be  looked  to  to  determine 
the  scope  of  the  estoppel.*^    Where  the  answer  of  the  defendant 
sets  up  the  same  defense  as  the  answer  in  the  former  suit,  admissiofu 
if  counsel,  in  connection  with  the  offer  of  the  record  as  evidence, 
that  testimony  upon  both  defenses  of  the  former  action  was  admitted 
and  went  to  the  jury,  relieves  the  uncertainty  in  the  record  and  shows 
the  prior  determination  of  the  present  question.^    But  the  briefs  of 
counsel  are  not  an  unerring  indication  of  the  basis  upon  which  the 
judgment  was  rendered,  and  their  rejection,  when  offered  to  prove 
that  the  judgment  was  not  a  determination  of  the  merits,  is  not 
necessarily  error.*^    While  the  issues  litigated  at  the  trial  may  be 
shown  by  the  testimony  of  persons  who  were  present,^  yet  it  is  not 
generally  permissible  to  give  evidence,  for  that  purpose,  of  what  went 
on  in  the  jury-room.    "The  secret  deliberations  of  the  jury,**  says  the 
supreme  court  of  the  United  States,  "or  grounds  of  their  proceed- 
ings while  engaged  in  making  up  their  verdict,  are  not  competent  or 
admissible  evidence  of  the  issues  or  finding.   The  jurors  oftentimes, 
though  they  may  concur  in  the  result,  differ  as  to  the  grounds  or  rea- 
sons upon  which  they  arrive  at  it.     The  evidence  should  be  confined 
to  the  points  in  controversy  on  the  former  trial,  to  the  testimony 
given  by  the  parties,  and  to  the  questions  submitted  to  the  jury  for 
their  consideration,  and  then  the  record  furnishes  the  only  proper 
proof  of  the  verdict."*^ 

§  631.    Qneatlon  of  Law  or  Fact. 

Upon  a  plea  of  former  adjudication,  the  identity  of  the  present 
the  former  cause  of  action  is  a  question  of  fact  for  the  jury,  to 


**Kew  Orlesns»  H  A  C  R  Co. v.  New  *i*  Greenlee  v.  Lowing.  85  Mich.  68. 

Oriesni,  14  Fed.  Rap.  878.  •*  Briggs  v.  Wells,  Id  Barb.  667. 
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be  determined  by  them  apon  the  evidence  addaoed.^  If,  however, 
the  question  is  determinable  by  inspection  of  the  record  alone,  with- 
out the  aid  of  extrinsic  evidence,  it  is  then  a  matter  of  law  and  is  for 
the  court.  "What  has  been  adjudicated  in  a  prior  suit  is  often  a  ques- 
tion of  fact,  which,  on  account  of  the  looseness  of  our  pleadings,  has 
to  be  subjected  to  parol  evidence  and  referred  to  a  jury;  but  when  it 
is  determinable  by  the  pleadings,  it  is  always  a  question  of  law  for 
the  court."  ^  Where  there  is  no  question  raised  on  the  second  trial 
as  to  the  identity  of  the  matters  in  controversy  in  the  two  suits,  but 
the  only  question  is  as  to  the  effect  which  ought  to  be  given  to  the 
former  judgment,  it  should  not  be  submitted  to  the  jury  to  deter- 
mine whether  the  matter  in  issue  in  the  second  suit  was  passed  upon 
in  the  former.*^ 


§  632.    InconslBteiit  FositionB  in  litigation. 

Before  leaving  this  branch  of  the  general  subject  it  is  necessary 
to  notice  a  rule  of  law  which,  although  it  is  not  strictly  a  part  of  the  doc- 
trine of  estoppel  by  judgment,  is  founded  on  principles  closely  analo- 
gous to  those  we  have  been  considering.  It  is  the  rule  which  forbids  a 
party  to  assume  successive  positions,  in  the  course  of  a  suit  or  series 
of  suits,  in  reference  to  the  same  fact  or  state  of  facts,  which  are 
inconsistent  with  each  other  or  mutually  contradictory .*''  To  illus- 
trate,— where,  in  an  action  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  a  judgment  is  rendered  on  the  merits  in 
favor  of  the  defendant,  this  judgment  will  bar  another  action  to 
reform  the  contract  and  to  enforce  it  as  reformed;  for  where  a  party 
elects  to  sue  upon  a  written  contract  as  executed,  and  the  action  pro- 
ceeds to  trial  and  judgment,  he  is  bound  by  his  election  and  cannot 
thereafter  bring  an  action  to  reform  the  contract.^    So  where  the 

*» AmBden  v.  Dabnque  A;  B.  C.  R.  Co.,  *** Ehle  v.  Bingham,  7  Barb.  404 

82  lowft,  288;  Tntt  v.  Price,  7  Mo.  App.  ""Lilley  v.  Adams.  108  Mass.  QO;  Han 

194.  ley  ▼.  Foley,  18  B.  Mod.  519;  Lonisiaiift 

^Bitzer  T.  Eillinger,  46  Pa.  St  44;  Levee  Co.  v.  Louisiana,  81  La.  Ann.  260; 

Finley  t.  Hanbest,  80  Pa.  8t  190;  Coul-  Himmelmann  ▼.  Sullivan,  40  Cal.  125. 
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plamtiffs  in  a  proeeeding  against  the  owner  and  contractor  to  fore« 
eloee  mechanics*  liens  on  a  bnilding,  towards  the  erection  of  which 
they  had  famished  work  and  materials,  pleaded  that  they  had  done 
so  under  a  sub-contract  with  the  contractor,  it  was  held  that  the 
judgment  in  that  proceeding,  deciding  that  the  plaintiffs  had  famished 
such  work  and  materials  at  the  request  of  the  contractor,  was  a  bar 
to  a  subsequent  action  by  them  against  the  owner  to  recover  for  the 
same  work  and  materials  upon  the  allegation  that  they  had  been  fur- 
nished at  the  owner's  request.**'  For  another  example, — ^in  an  action 
by  the  payee  of  a  note  against  the  maker,  the  defendant  pleaded  that 
the  note  had  been  indorsed  by  the  payee,  and  that  the  indorsee  had 
sued  the  defendant  on  the  note,  but  it  appeared  that  in  that  suit  the 
'maker  objected  to  the  title  of  the  indorsee,  or  to  some  defect  in  the 
iudoraement,  in  consequence  of  which  no  recovery  was  had  on  the 
note.  It  was  accordingly  held  that  the  plea  was  no  bar,  and  that  the 
defendant  could  not  in  this  suit  set  up  the  indorsement  as  good,  which 
he  had  in  a  former  suit  shown,  or  attempted  to  show,  to  be  bad.^ 
But  it  is  held  in  some  of  the  cases  that  a  party  who  alleges,  hut  fails 
to  establigh,  a  certain  state  of  facts,  is  not  estopped  in  a  subsequent 
suit,  between  the  same  parties  and  concerning  the  same  subject- 
matter,  from  alleging  a  different  and  inconsistent  state  of  facts.** 


Part  YI.    Conolusivenbss  or  Pbobatb  Adjudications. 

i  ess.    Probate  Decrees  Binding. 

In  most,  if  not  all,  of  the  states  it  is  now  a  well  settled  mle  that 
the  judgments  or  orders  of  the  probate  court,  when  acting  within  the 
scope  of  its  peculiar  jurisdiction,  are  final  and  conclusive  upon  the 
parties  and  privies  (and  when  the  adjudication  is  in  rem^  then  upon 
all  persons),  until  reversed  or  set  aside  by  some  appropriate  proceed- 
ing, and  not  open  to  collateral  attack  or  re-examination  in  the  same 

Bojce,  49  mch.  188»  18  K.  W.  Rep.  886;  «•  McQaeen's  Appeal.  104  Pa.  8t.  586, 

Bpckmaater  v.  Orundy,  8  Gilm.  686.  48  Am.  Rep.  693.    See  Chaife  v.  Mor- 

«*  Toope  V.  Prigge,  7  Daly,  80a  gan,  80  La.  Ann.  1807. 

M  McDonald  v.  Rainor,  8  Johns.  448L 
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or  any  other  oouri.^  Thas  in  Pennsylyania,  the  orphans'  court  is  a 
court  of  record  of  equal  dignity  with  the  common  law  tribunals,  and 
its  decrees,  as  to  matters  within  its  jurisdiction,  are  conclusive  upon 
parties  and  privies  against  all  collateral  impeachment  except  for 
fraud.^  So  in  Georgia,  the  probate  courts  are  courts  of  original, 
general,  and  exclusive  jurisdiction  with  respect  to  the  estates  of  dece- 
dents, and  not  of  special  or  limited  jurisdiction.^  The  character  of 
isonclusiveness  is  attached  to  their  judgments  by  the  decisions  in 
Maryland.^  So  in  South  Carolina,  the  court  of  probate,  though  of 
limited  jurisdiction,  is  a  court  of  record  with  very  large  powers,  and  as 
to  proceedings  clearly  within  its  jurisdiction,  it  is  not  to  be  regarded 


•"CanJoUc  v.  Perrie.  18  Wall.  465; 
fiimpBon  V.  Norton*  45  Me.  281;  Bryant 
▼.  Allen,  5  N.  H.  116;  Spofford  v.  Smith, 
69  N.  H.  866;  Simmons  v.  Goodell,  68 
K.  H.  458.  3  Atl.  Rep.  897;  Adams  v. 
Adams,  23  Yt  50;  Lawrence  v.  Engles- 
bj,  24  Vt.  42;  Jennison  v.  Hapgood,  7 
Pick.  1, 19  Am.  Dec  258;  Paine  ▼.  Stone, 
10  Pick.  75;  Sever  t.  Russell,  4  Cusb. 
618,  50  Am.  Dec.  811;  Crippen  y.  Dex- 
ter, 18  Gray,  880;  Oummings  y.  Cum- 
mings,  128  Mass.  270;  Bush  v.  Sheldon, 
1  Day,  170;  Goodrich  v.  Thompson,  4 
Day,  215;  Gates  v.  Treat,  17  Conn.  888; 
Dickinson  y.  Hayes,  81  Conn.  417;  Kel- 
logg Y.  Johnson,  88  Conn.  269;  Blake  v. 
Butler,  10  R.  L  188;  Roach  y.  Martin,  1 
Harr.  (Del.)  548,  28  Am.  Dec.  746;  Sey- 
mour Y.  Seymour,  4  Johns.  Ch.  409; 
Ohipman  y.  Montgomery,  68  K.  Y.  236; 
Thompson  y.  McGaw,  2  Watts,  161;  Mc- 
Pherson  y.  Cunliff,  11  Serg.  A;  R  422. 
14  Am.  Dec.  642;  Lex's  Appeal,  97  Pa. 
St.  289;  Brinton's  Estate.  10  Pa.  St  408; 
Cecil  Y.  Cecil,  19  Md.  72.  81  Am.  Dec 
626;  Connolly  y.  Connolly,  82  Gratt 
652;  Harris  y.  Colquitt,  44  Ga.  668;  Da- 
Yie  Y.  McDaniel,  47  Ga.  195;  King  y. 
Smith,  15  Ala.  264;  Herbert  y.  Hanrick, 
16  Ala.  581;  Arnett  y.  Arnett,  88  Ala. 
278;  Duckworth  y.  Duckworth,  85  Ala. 
70;  Morrow  y.  Allison.  89  Ala.  70;  Hut- 
ton  Y.  Williams,  60  Ala.  107;  Turner  y. 
Malone,  24  S.  Car.  898;  Bailey  y.  Dil- 

(760; 


worth,  10  8m.  A  Mar.  494.  48  Am.  Dec* 
760;  Fort  y.  Battle,  18  Sm.  A;  Mar.  188; 
McKee  y.  Whitten,  25  Miss.  81;  Ward 
Y.  State,  40  Miss.  108;  Womack  y.  Wo- 
mack,  28  La.  Ann.  851;  Dooley  y.  Doo- 
loy,  14  Ark.  122;  Osborne  y.  Graham.  80 
Ark.  67;  Gordon  y.  Kennedy,  86  Iowa, 
167;  Johnson  Y.  Beazley,  65  Mo.  250,  27 
Am.  Rep.  276;  Sheetz  y.  Kirtley,  62  Mo. 
417;  Dayton  Y.  Mintzer,  22  Minn.  898; 
Garwood  y.  Garwood,  29  CaL  614; 
Kingsley  y.  Miller,  45  Cal.  95;  Reynolds 
Y.  Brumagim,  54  Cal.  254. 

^McPherson  y.  Cunliff,  llBerg.  A  R 
422, 14  Am.  Dec  642.  This  is  the  lead- 
ing case  in  PennsylYania,  and  has  been 
followed  in  innumerable  decisions  since 
its  date  (1824),  and  its  principles  became 
statute  law  by  Act  of  Mar.  29,  1888. 
See  Musselman's  Appeal,  65  Pa.  St  486, 
for  remarks  upon  it,  and  for  a  review  of 
the  history  of  the  orphans'  court  in  that 
state. 

«>  DaYie  y.  McDaniel,  47  Ga.  196. 

«»  Cecil  Y.  Cecil,  19  Md.  72. 79,  81  Am. 
Dec.  626.  In  this  case  it  was  said:  "In 
regard  to  the  decrees  and  sentences  of 
courts  exercising  any  branches  of  ec- 
clesiastical Jurisdiction,  the  same  gen- 
eral principles  govern  which  we  have 
already  stated.  The  principal  branch 
of  this  Jurisdiction  in  existence  in  the 
United  States  is  that  which  relates  to 
matters  of  probate  and  administration. 
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as  an  inferior  eourt  in  respect  to  the  dignity  of  its  records.^  In 
California,  the  probate  oonri  is  regarded  as  an  inferior  court,  and  it 
cannot  take  joriadiotion  or  administer  remedies  except  as  provided 
bj  statute;  "*  yet  its  adjudications  upon  matters  which  are  within  its 
jorisdiction,  are  binding  and  conclusive.^  And  that  the  same  doc- 
trine obtains  in  a  great  majority  of  the  other  states,  however  much 
their  laws  may  differ  as  to  the  rank  of  this  court  or  the  scope  of  its 
jurisdiction,  is  abundantly  testified  by  the  authorities  already  cited. 
But  it  must  always  be  remembered  that  in  order  to  the  conclusive- 
ness of  a  probate  decree, — as  in  the  case  of  a  sentence  emanating 
from  any  other  tribunal, — it  is  absolutely  necessary  that  the  court 
should  have  possessed  jurisdiction.  There  mast  be  jurisdiction  of 
the  subject-matter  of  the  proceeding;^  and  the  court  must  have 
acquired  jurisdiction  of  the  persons  to  be  affected,  by  service  or  pub- 
lication of  notice,  or  otherwise  according  to  the  statute.''^  Whether 
the  validity  of  the  decree  will  be  sustained  by  the  presumptions  of 
jurisdiction  and  regularity  which  are  extended  to  the  judgments  of 
ordinaiy  courts  of  record,  or  whether  the  proceedings  must  show 
juriadietion  on  their  face  in  order  to  be  accoanted  valid,  will  depend 
upon  the  further  question  whether,  in  the  particular  state,  the  pro- 
bate court  is  ranked  as  a  technically  "inferior"  court  or  otherwise. 
The  principles  of  this  distinction  have  already  been  examined.^  It 
is  further  to  be  remarked  that  in  many  of  the  states  statutes  have 
been  enacted  which  materially  change  the  common  law  rules  as  to 
the  parties  who  are  bound  by  probate  decrees,  or  which  provide  a 


And  as  to  theto,  the  inquiry,  as  in  other 
cases,  is,  whether  the  matter  was  ex- 
etaslvelj  within  the  Jurisdiction  of  the 
eourt  and  whether  a  decree  or  Judg- 
ment has  directly  been  passed  upon  it 
If  the  affirmatlTe  be  trne,  the  decree  is 
condusiTe,  Where  the  decrfee  is  of  the 
natore  of  proceedings  in  rem,  as  is  gen- 
erally the  case  in  matters  of  probate 
and  administration,  it  is  conclusive, 
Uke  those  proceedings,  against  all  the 
world.  But  where  it  is  a  matter  of  ez- 
dndvely  private  litigation,  such  as  in 
aasi|(nments  of  dower  and  some  other 
of  Jurisdiction  conferred  by  par- 


ticular statutes,  the  decree  stands  upon 
the  footing  of  a  Judgment  at  common 
law. » 

•M  Turner  v.  Malone,  24  &  Car.  89& 

"B  Grimes  v.  Norris,  6  CaL  621,  C6 
Am.  Dec  545. 

^Qarwood  v.  Garwood,  99  Cal.  014; 
Eiogsley  v.  Miller,  45  CaL  95;  Reynolds 
V.  Brumagim,  54  Cal.  254 

^  Gordon  v.  Kennedy,  86  Iowa.  167. 

m  Michael  v.  Hicks,  19  Eans.  578.  27 
Am.  Rep.  161;  Crosley  v.  Calhoon,  45 
Iowa,  557. 

^  Supra,  VOL  1,  §§  270,  282-284. 
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certain  period  during  wbioh  the  probate  shall  to  open  to  contest,  or 
prescribe  cases  in  which  it  may  be  revised  in  chancery,  or  require 
certain  persons  to  be  cited  in,  or  that  public  notice  be  given.  Oor 
observations  in  this  connection  are  subject  to  modification  according 
to  the  tenor  of  such  statutes  where  they  exist.  But  since  this  ia 
largely  a  matter  of  practice  it  is  not  deemed  necessary  to  enter  upon 
an  extended  discussion  of  these  enactments. 

§  634.    When  Impeaxshable  for  Fraud. 

It  was  stated  in  an  earlier  section  ^  that  the  question  whether  the 
judgment  of  a  competent  court  can  be  collaterally  impeached  by  par- 
ties or  privies  on  the  ground  of  fraud  practised  in  its  procurement, 
must  be  regarded  as  still  unsettled  upon  the  authorities.  The  adju* 
dications  of  probate  courts,  in  this  respect,  stand  upon  a  somewhat 
peculiar  footing.  The  attempt  to  overthrow  them  collaterally  is  usu- 
ally made  in  invoking  the  aid  of  a  court  of  equity.  In  Engjland  it  has 
been  held  from  early  times  that  the  court  of  chancery  has  no  power 
to  set  aside  or  disregard  a  lawful  decree  of  the  probate  court  even 
on  the  ground  of  fraud  ;*^  although  the  opinion  has  been  intimated 
that  equity  might  afford  relief  in  a  case  where  the  fraud  alleged  had 
been  practised  in  procuring  the  probate  of  a  wUl,  as  distinguished 
from  fraud  practised  upon  the  testator.*^  In  this  country  we  have 
a  few  rulings  and  some  dicta  to  the  effect  that  fraud  may  be  collator* 
ally  alleged  against  the  order  or  judgment  of  a  probate  court.^  But 
where  a  party  relies  upon  fraud,  it  is  said,  it  ought  to  be  distinctly 
and  positively  alleged,  and  not  merely  inferred  from  circumstances.*^ 


•^  Supra,  YoL  1,  §§200-205. 

*tt  Meadows  y.  Duchess  of  Ein^ton, 
Ambl.  766;  NoeU  v.  veells.  Lev.  285; 
Allen  V.  Mscpherfton.  1  H.  L.  Css.  191; 
Hindson  v.  Weatherlll,  5  De  Q.,  M.  & 
G.  801;  Jones  v.  Qregory,  2  De  G.»  J.  & 
8.  88;  Barnesley  v.  Powell,  AmbL  102. 

•ttBarnesley  v.  Powell,  1  Yes.  Sr.  284; 


Eennell  v.  Abbott,  4  Yes.  802;  BIgelow 
on  Est  pp.  157-160. 

•*•  President  of  Orphans'  Court  v. 
Groff,  14  8er£.  A  R  181;  McPherson  v. 
Cnnliff,  11  Berg.  &  R  422,  14  Am.  Dec. 
642;  Tebbets  v.  Tilton,  24  K.  H.  120. 

^President  of  Orphans'  Court  v. 
Grofl,  14  Serg.  Si  R  181. 
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i  636.    Probate  of  a  WilL 

The  aetion  of  a  probate  court  haying  jarisdiotioDy  in  admitting  a 
will  to  probate  or  in  rejecting  it,  is  in  the  nature  of  a  proceeding  in 
rem,  and  80  long  as  it  remains  in  force,  it  is  conclusive  as  to  the  due 
execution  and  the  validity  of  the  will,  both  upon  all  the  parties  who 
may  be  before  the  court  and  upon  all  other  persons  whatever,  in  all 
proceedings  arising  out  of  the  will  or  where  the  parties  claim  under 
or  are  connected  with  it.**  ''The  proceeding,''  says  the  supreme 
court  of  Vermont,  "is  in  form  and  substance  upon  the  will  itself.  No 
process  is  issued  against  any  one,  but  all  persons  interested  in  deter- 
mining the  state  or  condition  of  the  instrument  are  constructively 
notified,  by  a  newspaper  publication,  to  appear  and  contest  the  pro- 
bate; and  the  judgment  is,  not  that  this  or  that  person  shall  pay  a 
sum  of  mqney  or  do  any  particular  act,  but  that  the  instrument  is,  or 
is  not,  the  wiU  of  the  testator.  It  determines  the  status  of  the  sub- 
ject-matter of  the  proceeding.  The  judgment  is  upon  the  thing  itself ; 
and  when  the  proper  steps  required  by  law  are  taken,  the  judgment 
is  conelosive,  and  makes  the  instrument,  as  to  all  the  world  (at  least  so 
far  as  the  property  of  the  testator  within  this  state  is  concerned), 
just  what  the  judgment  declares  it  to  be."  **  Among  the  points  or 
questions  settled  by  the  admission  of  the  will  to  probate,  is  firijt  to  be 
reckoned  the  capacity  of  the  testator.  Thus,  the  decision  of  the  pro- 
bate court  upon  the  will  of  a  married  woman  is  conclusive  as  to  her 
capacity  to  make  a  will,  and  as  to  its  due  execution,  and  as  to  the 


••KoeU  T.  Weill,  Lav.  285;  Allen  v. 
Ihindas,  8  T.  R.  125;  Plume  v.  Beale,  1 
P.  Wms.  888;  Allen  v.  Macphenon,  1 
H.  L.  Cas.  191;  Archer  v.  Moue,  2 
Yam.  8;  Potter  v.  Webb,  2  Me.  257; 
Woodrail  V.  Taylor,  20  Yt  65;  Parker 
V.  Parker,  11  Cosh.  524;  Carpenter  v. 
Cameron,  7  WatU,  51;  HoUiday  v. 
Ward.  19  Pa.  6l  485.  57  Am.  Dec.  571; 
Lovett  ▼.  Mathews,  24  Pa.  St.  880;  Loy 
V.  Kennedy,  1  WatU  A;  &  896;  Hegar- 
tj^a  Appeal.  75  Pa.  8t  508;  Whitaker^s 
Estate,  10  Week.  Not  Cas.  106;  Cecil 
V.  Cecil,  19  Md.  72l  81  Am.  Dec. 


Schnlta  v.  BchulU.  10  Gratt  858, 60  Am. 
Dec  885;  Ballow  y.  Hudson,  18  Oratt. 
682;  Korvell  v.  Lessueur,  88  Gratt  222; 
Wills  V.  Spraggins,  8  Gratt  555;  Saw- 
yer V.  Dozier.  5  Ired.  97;  Anderson  v. 
Green,  46  Ga.  861;  Deslonde  v.  Darring- 
ton,  29  Ala.  92;  Brock  y.  Frank,  51  Ala. 
85;  Steele  v.  Renn,  50  Tex.  467,  82  Am. 
Rep.  605;  Moore  v.  Tanner,  5  T.  B. 
Mon.  42,  27  Am.  Dec.  85;  State  v.  Mc- 
Glynn,  20  Cal.  288,  81  Am.  Dec.  118; 
Hubbard  y.  Hubbard.  7  Oreg.  42. 
•«  Woodruff  V,  Taylor,  20  Vt  65. 
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assent  of  the  husband  where  such  assent  is  necessary  to  give  it 
effect.**'  So  also  the  probate  is  oonclasive  of  the  sanity  of  the  tes- 
tator,*^  and  of  all  other  questions  affecting  his  competence.  Again, 
the  probate  is  conclusive  as  to  the  due  execution  of  the  will.  The 
decree  of  a  probate  courts  for  example,  declaring  a  will  of  personal 
property  to  be  duly  executed^  is  conclusive  evidence  of  such  execo- 
tion,  in  a  collateral  action,  notwithstanding  it  be  shown  that  there 
was  but  a  single  subscribing  witness  to  the  wilL^  So  the  decision 
of  the  probate  court  as  to  the  sufficiency  of  a  revenue  stamp  attached 
to  a  testamentary  document  and  depending  on  the  value  of  the  estate, 
is  final  and  cannot  be  questioned  collaterally."*  Next,  the  probate 
is  conclusive  of  the  genuineness  of  the  instrument  passed  upon.  A 
judgment  admitting  a  will  to  probate  cannot  be  attacked  collaterally 
although  the  will  was  forged;  and  a  payment  to  the  executor  named 
therein  of  a  debt  due  the  decedent  will  discharge  the  same,  notwith- 
standing the  spurious  character  of  the  instrument  probated.**'  It  has 
also  been  held  that,  upon  an  indictment  for  forging  a  will,  the  probate 
of  the  paper  in  question  is  conclusive  evidence  in  the  defendant's 
favor  of  its  genuine  character.***  But  this  particular  point  has  lately 
been  ruled  otherwise.***  It  is  also  approved  doctrine  that  the  sen- 
tence  of  probate  in  the  proper  tribunal  of  the  testator's  domicil  is,  in 
the  absence  of  statutory  provisions,  conclusive  everywhere  as  to  the 
capacity  of  the  testator  and  the  due  execution  and  validity  of  the  will, 
as  regards  personalty ;  and  though  ancillary  probate  may  be  neces- 
sary to  enable  the  will  to  operate  in  another  jurisdiction,  it  will  be 
granted  as  a  matter  of  right,  when  the  original  probate  is  shown  to 
have  been  granted  by  a  court  of  competent  jurisdiction,  and  it  is 
properly  authenticated.*** 
But,  as  in  every  other  case  of  an  estoppel  by  judgment,  the  probate 


•<7 Cattery.  Butler.  85  N.  H.  843,  07 
Am.  Dec  880.  See  Barnes  v.  Vincent, 
6  Moore.  P.  a  201. 

M>  Roach  V.  MarUn,  1  Harr.  (Del.)  648, 
28  Am.  Dec  746. 

••  Vanderpoel  v.  Van  Valkenbnrgh,  6 
K.  Y.  100.  Bat  compare  Robertson  v. 
Caw,  8  Barb.  410. 

«<>Satterlee  v.  Blias,  86  CaL  480. 

(764) 


*i  Moore  v.  Tanner,  0  T.  B.  Mon.  48. 

87  Am.  Dec.  85;  Roach  v.  Martin,  1 
Harr.  (Del.)  548,  88  Am.  Dec  746;  Noell 
V.  Wells,  Lev.  885;  Allen  v.  Dandas,  8 
T.  R  126. 

«*Rex  V.  Vincent,  1  Strange,  481. 
MRex  V.  Batterly,  Russ.  &  Ry.  842. 
•<  Goodman  v.  Winter,  64  Ala.  410, 

88  Am.  Rep.  la 
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is  oonelouTe  of  suoh  matteni  only  as  are  necessarily  involved  in  it, 
or  necessary  to  be  determined  in  order  that  the  decree  might  be 
made.  The  probate  is  conclnsive  evidence  that  the  will  '"was  duly 
ezeeated  by  the  person  whose  will  it  purports  to  be,  and  that  such 
person  had  legal  capacity  to  execute  it.  But  the  probate  decides 
nothing  beyond  this*  The  legal  effect  of  the  will  or  of  its  various 
provisions,  its  construction  and  operation,  do  not  come  in  question 
and  cannot  be  passed  upon  on  an  application  to  admit  the  will  to 
probate.  It  makes  no  difference  that  there  is  but  one  devise  in  it. 
The  probate  does  not  assume  to  determine  the  validity  of  such  devise, 
but  only  that  the  instrument  presented  for  probate  was  executed  as  his 
last  will  and  testament  by  the  testator,  in  the  manner  prescribed  by 
statute,  and  that  he  was  legally  competent  to  make  a  will."  "*  Fur- 
ther, letters  testamentary  and  the  proof  of  a  will  before  a  probate 
court  are  only  evidence  in  proceedings  arising  out  of  the  will,  or 
where  the  parties  claim  under  or  are  connected  with  it.  Thus,  in  an 
action  for  the  admeasurement  of  dower,  a  surrogate's  record  of 
probate  of  the  last  will  and  testament  of  the  husband  of  the  plaintiff 
is  not  competent  evidence  to  prove  the  death  of  the  husband.  A 
widow's  right  of  dower  has  no  connection  with,  and  is  not  affected 
by,  the  will  of  her  deceased  husband  or  by  the  adjudication  of  the 
Burogitte  thereon.  Proof  of  the  probate  of  the  will,  therefore,  is 
entirely  immaterial  in  such  an  action,  and  does  not  tend  to  establish 
prana  facU  the  fact  of  death."* 

I  686.    CkmoliuivBiiecNi  of  Probate  as  to  Bealty. 

fi|y  the  common  law  of  England,  the  probate  of  a  will  by  the 
proper  eodesiastical  court  was  conclusive  as  to  the  personalty,  but  it 
was  not  evidence  at  all  in  respect  to  the  real  estate,  inasmuch  as  the 
eoort  had  no  jnrisdiction  except  over  wills  of  personal  property.'*' 
''There  was  in  fact  no  such  thing  as  a  probate  of  wills  of  land,  properly 

^■Qrsenwood  v.  Morrsy,  M  Minn.        "'Doe  v. Calvert,  2 Camp.  889;  Temp- 
m,  a  N.  W.  Bop.  MO.  (Mns  v.  Tompkins,  1  Story,  647. 

«MCanoU  V.  CsnoU,  SO  N.  T.  m,  19 
Bsp.  144. 
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speaking.  The  probate  was  not  eyidenoe  of  title  to  land.  The  will 
alone  is  evidence,  and  that  most  be  proved,  on  the  occasion,  in  the 
6ame  manner  as  any  other  moniment  of  title.**  ^  And  this  distinc- 
tion was  recognized  and  applied,  in  early  times,  in  some  of  our  states. 
Thus  in  Pennsylvania  it  was  a  well  settled  rule  of  law  until  1856.^ 
But  in  that  year  a  statute  was  passed  making  the  probate  of  a  will 
of  real  estate  conclusive,  unless,  within  five  years  from  the  date  of 
probate,  the  validity  of  the  will  should  be  contested  in  the  manner 
pointed  out  in  the  statute.^  And  now  in  many  of  the  states  there 
are  laws  giving  to  courts  of  probate  the  same  power  over  the  probate 
of  wills  of  realty  as  of  personal  estate,  and  in  sach  case  their  decrees 
are  equally  conclusive  on  the  validity  and  due  execution  of  such  wills.*** 
But  a  judgment  admitting  a  will  to  probate  in  one  state  is  not  con- 
elusive  of  its  validity  as  a  testament  devising  realty  in  another  state, 
unless  permitted  by  the  laws  of  the  latter  state.  For  real  estate  is 
governed  by  the  Ux  loei  rei  sitie,  and  all  questions  concerning  it,  includ- 
ing the  validity  of  a  will  by  which  it  is  devised,  must  be  determined 
by  that  law.*" 

S  637.    E£Bect  of  Bejectloxi  of  WllL 

''When  a  will  has  been  propounded  by  a  party  interested,  and 
fairly  rejected  on  the  merits,  it  would  defeat  the  policy  of  the  law, 
and  be  productive  of  many  mischiefs,  if  it  could  be  again  propounded 
by  the  same  party  or  by  others  who  might  be  interested,  and  the  con- 
test thus  renewed  from  time  to  time.  The  sentence,  therefore,  against 
the  will  must  be  regarded  as  a  sentence  against  all  claiming  under 
it.  It  stands  upon  a  footing  analogous  to  the  cases  known  as  judg- 
ments in  renif  which,  being  adjudications  upon  the  subject-matter, 

• 

•»  Rowland  v.  Evana,  6  Pa.  Bt  485,  «i  Parker  v.  Parker,  11  Cuah.  619,  S84; 

per  Lowrle,  J.  Jadaon  v.  Lake,  8  Day,  818;  Bcott  v. 

«*Aai^  V.  Hoover,  6  Pa.  St  dl,  45  Calyit,  8   How.  (Miaa.)  148;  Brock  v. 

Am.  Dec.  713;  Spangler  v.  Rambler,  4  Frank.  61  Ala.  86;  Norrellv.  Leaaueor, 

8erg.  &  R.  192;   Smith  v.    Bonsall,  6  88  Qratt  223;  Dublin  v.  Cbadboum,  18 

Rawle,  86;  Rowland  v.  Evana,  6  Pa.  St  Maaa.  488. 

485.  WRoberUon  v.  Pickrell,  109  U.  a 

M^Folmar'a  Appeal,  68  Pa.  8t  482;  606,  8  Sup.  Ct  Rep.  407.  See  alao  Story, 

Act  Pa.  Apr.  22, 1866.  Confl.  of  Lawa,  §  474 
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are  re|{arded  as  final  and  conelasive,  not  only  in  the  courts  in  which 
th^  are  pronoonced,  hot  in  all  others  in  which  the  same  qaestion 

arises It  is  true  there  is  a  marked  distinction  between 

a  sentence  for  and  a  sentence  against  a  will,  where  it  is  propounded 
4x  parU  for  probate  in  the  first  instance*  In  the  former  case,  the 
sentence  is  binding  and  effectaal  for  all  legal  parposes  while  it  remains 
in  force,  bnt  it  is  liable  to  be  set  aside  by  a  proceeding  in  chancery 
provided  by  onr  statute,  and  in  it  nothing  is  condaded  by  the  sen- 
tence of  probate."*  ^ 

§  688.    VaxUeB  bound  by  Probate. 

In  respect  to  the  parties  concluded  by  a  decree  admitting  a  will  to 
probate  or  rejecting  it,  there  was,  at  common  law,  a  very  important 
distinction  founded  on  the  question  whether  the  document  was  pro- 
bated in  ''common  form**  or  in  ''solemn  form."  Probate  in  common 
form  was  where  the  will  was  admitted  to  probate  in  proceedings  to 
which  the  executor  alone  was  a  party,  and  this  was  conclusive  only 
upon  the  executor  and  those  in  privity  with  him.  Legatees  claiming 
under  the  will  are  in  privity  with  the  executor,  and  consequently,  if 
the  will  was  rejected,  it  could  not  be  re-propounded  by  either  the  exec- 
utor or  legatees.  But  heirs  and  devisees  are  not  in  privity  with  the 
executor,  and  not  concluded  by  probate  in  this  form.  Hence,  if  the 
will  was  rejected,  a  devisee  might  still  maintain  ejectment  on  it. 
Probate  in  solemn  form  was  where  the  executor  had  called  in  the 
parties  interested,  by  a  summons  ''to  see  proceedings'*  and  to  take 
part  therein  as  they  may  see  fit,  and  this  was  conclusive  upon  all 
parties  summoned,  whether  they  appeared  or  not,  and  regardless  of 
their  privity  or  want  of  privity  with  the  executor.  It  conclusively 
eetablished  the  validity  and  due  execution  of  the  will,  at  least  so  far 
as  regards  the  personal  estate.*"*  This  distinction  appears  to  be  still 
preserved  in  a  few  of  our  states.*"    But  as  a  general  rule,  in  this 

MSchcltB  V.  Scholts,  10  Gratt  858,  ^sWaU  v.  WaU,  80  Mist.  91.  64  Am. 

SO  Am.  Dec.  886.    See  site  Langhton  v.  Dec  147.    By  the  Georgia  Code  (1888), 

MUna,  1  Pick.  CSS.  g  2425,  probate  of  a  will  in  common 

^Bedfflond  v.  Collins,  4  Dev.  480, 87  form,  if  anattacked  for  seven  years,  is 

Am.  Dec  806L  conclusive  upon  all  parties  in  interest 
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country  and  at  this  day,  the  statates  so  completely  regulate  the  mat- 
ter of  proving  wills  as  to  leave  but  little  to  be  determined  by  the  mles 
or  principles  of  the  ancient  law.  And  these  statates  (notwithstand- 
ing some  differences  of  detail)  are  generally  so  framed  as  to  make 
the  proceeding  for  proving  a  wiU»  which  they  provide,  practically 
equivalent  to  the  probate  in  ''solemn  form."  Notice  is  given  to  all 
persons  concerned,  nsaally  by  newspaper  publication,  to  appear  and 
take  part  in  the  proceedings.  And  on  account  of  this  constructive 
service,  and  also  because  the  proceeding  is  regarded  as  being  in  rem, 
the  probate  is  conclusive  upon  all  persons,  as  may  be  seen  by  the 
authorities  cited  in  preceding  sections.  A  judgment  in  rem  is  com- 
monly  said  to  be  binding  on  ''all  the  world."  This,  however,  is  a  very 
vague  phrase.  As  applied  to  probate  proceedings  it  must  be  under- 
stood to  mean  "all  persons  interested  in  the  will,  who,  being  con- 
structively notified  to  appear  at  the  probate,  might  have  come  in, 
and  who,  had  they  come  in,  might  have  been  heard  for  or  against  the 
will."  A  defendant  who  was  not  a  party  to  a  proceeding  in  a  probate 
court  upon  a  will,  in  any  such  sense  that  he  might  be  heard  or  take 
an  appeal,  is  not  concluded  by  the  adjudication.^  It  is  true  that  a 
probate  decree  is  in  rem;  but  the  practical  importance  of  that  fact 
lies  in  this, — that  it  dispenses  with  the  necessity  of  personal  notice 
to  all  parties  concerned. 

But  it  is  further  necessary  to  inquire  how  the  case  stands  in  respect 
to  persons  under  legal  disabilities.  In  Pennsylvania  it  is  held  that 
the  probate  of  a  will,  unless  contested  within  the  time  and  in  the 
manner  provided  by  statute,  is  conclusive  upon  aU  persons,  includ- 
ing infants,  married  women,  and  lunatics.^  And  probably  the  same 
doctrine  obtains  in  some  other  states,  although  the  opinion  has  been 
expressed  that  an  infant  would  not  be  bound  by  the  probate  unless 
duly  represented  by  a  guardian,  and  this  although  the  statute  is 
silent  on  the  subject.^    But  most  commonly  the  statutes  favor  such 

except  minor  heirs  at  law.    Anderson  ^O'Dell  v.  Roarers,  44  Wis.  180, 178. 

V.  Green.  46  Oa.  ^61.  On  the  general  subject  of  the  validity 

MOBrigham     v.   Fayerweather,    140  of  Judgments   against  persons  under 

Mass.  411,  5  N.  E.  Rep.  265.  disabilities,  see  nipro,  voL  1,  §§  188- 

MTFolmar's   Appeal.  68  Pa.  St  488;  205. 
Warfield  v.  Fox,  68  Pa.  St  882. 
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penone  with  a  limited  period,  after  the  removal  of  their  disabilities, 
within  which  they  may  appear  and  contest  the  adjudication.  It  is 
farther  to  be  remarked  that  a  proceeding  to  contest  a  will  already 
probated,  brought  under  a  statute  allowing  such  action  within  a  cer- 
tain  time  after  the  act  of  probate,  is  a  different  thing  from  the  pro- 
bate itself.  Soch  a  proceeding,  in  general,  binds  only  the  parties 
to  it;  and  although  such  parties,  as  between  themselves,  are  estopped 
from  setting  up  a  will  when  it  has  once  been  set  aside  by  such  a 
proceeding,  yet,  as  to  all  other  persons  in  interest,  it  is  to  be  regarded 
as  a  still  subsisting  will,  and  their  rights  stand  wholly  unaffected 
by  the  judgment.^ 

S  639.    Appointment  of  Administrator. 

The  granting  of  letters  of  administration  is  a  matter  resting  within 
the  exclusive  jurisdiction  of  the  probate  court,  and  its  action  therein 
is  conclusive  and  binding,  and  its  legality  cannot  be  questioned  in 
any  other  court,  nor  collaterally  impeached  for  irregularity.^®  Thus, 
where  a  state  statute  provides  that  administration  of  an  intestate 
estate  shall  be  granted  by  the  county  court,  when  the  intestate  "at  or 
immediately  before  his  death,  was  an  inhabitant  of  the  county, **  etc., 
the  decision  of  that  court  upon  the  question  of  inhabitancy,  prop, 
eriy  presented  for  its  adjudication,  is  not  open  to  examination  in  a  sub- 
sequent proceeding  in  a  federal  court.^  But  on  the  other  hand,  it 
18  held  that  an  appointment  of  an  administrator,  not  followed  by  his 
qualification  or  acceptance  of  the  duties  of  the  position,  does  not 
adjudicate  the  question  of  assets  in  the  county  so  as  to  bind  the 
parties  in  interest  on  a  subsequent  petition  for  the  appointment  of 
another  person  as  administrator.^ 

«•  Holt  V.  Lflunb,  17  Ohio  St  874;  Yal-  v.  Oakley,  S  Dougl.  (Mich.)  488,  47  Am. 

tain  V.  Glontier,  8  La.  170,  22  Am.  Dec.  Dec.  41. 

179.  «7i  Holmes  v.  Oregon  &  Cal.  R  Co.,  9 

••McFarland  y.  Stone,  17  Yt  166,  44  Fed.  Rep.  229. 

Am.  Dec.  825;  Lawrence  ▼.  Englesby.  «>  In  re  Shaw's  Estate  (Me.),  16  AtL 

24  Yt  42;  Kaylor  ▼.  Mofffttt,  29  Mo.  126;  Rep.  662. 
BaTice  ▼.  Benham,  17  Ala.  119;  Palmer 
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§  640.    Grant  of  Administratloxi  no  Proof  of  Death. 

There  is  one  important  exception  to  the  role  of  conolusiveness  attach- 
iDg.to  a  decree  of  the  probate  court  appointing  an  administrator. 
The  grant  of  letters  of  administration  is  not  conclusive,  even  between 
parties  and  privies,  of  the  fact  of  the  death  of  the  alleged  decedent. 
Tbe  letters  amount  only  to  prima  facie  proof  of  the  title  of  the  admin- 
istrator, but  may  be  invalidated  by  showing  that  the  person  is  not  in 
fact  dead.^'  The  supreme  court  of  the  United  States  holds  that  let- 
ters of  administration  are  not  admissible  as  evidence,  in  proof  of 
death,  in  a  suit  brought  by  a  plaintifif  in  his  individual  character,  and 
not  as  administrator,  to  recover  a  claim  on  a  policy  of  life  insurance, 
the  right  of  action  depending  on  tbe  death  of  the  third  person  whose 
life  the  policy  insured .^^  And  whereas  it  was  suggested^  in  the  case 
eited,  that  it  was  a  judgment  in  rem,  the  coart  replied:  "The  pro- 
bate court  has  never  adjudicated  that  A.  was  dead.  Death  was  not 
the  ree  presented  to  it.  Shall  B.  receive  letters  of  administration  ? — 
was  the  res,  and  upon  that  only  has  there  been  an  adjudication."*^* 
In  New  York,  alone,  this  doctrine  is  not  fully  accepted.  It  is  there  held 
that  the  inquiry  by  the  surrogate  as  to  the  death  of  the  person  upon 
whose  estate  administration  is  applied  for,  is  judicial  in  its  nature; 
that  the  surrogate  has  jurisdiction  to  determine  it  upon  sufficient 
evidence ;  and  that  letters  issued  by  him  upon  due  proof  are  con- 
elusive  evidence  of  the  authority  of  the  administrator  to  act,  until  the 
order  granting  them  is  reversed  on  appeal,  or  the  letters  are 
revoked  or  vacated,  so  far  at  least  as  to  protect  innocent  persons  act- 
ing upon  the  faith  of  them.^* 

*^  Clayton  v.  Gresham,  10  Yes.  288;  Iowa,  170,  96  Am.  Dec  186;  Lancaster 

Thompson   v.    Donaldsou,  8  £sp.  68;  v.  Ins.  Co.,  62  Mo.  121. 

Moons  V.  De  Bernales*  1  Russ.  801;  New-  ^^Mataal  Benefit  Ins.  Co.  v.  Tisdale, 

man  v.  Jenkins,  10  Pick.  615;  Jochum-  91  U.  8.  288. 

senv.  Bank,  8  Allen,  87;  Cunningham  ^'See  1  Wharton  on   By.  §  810;  2 

▼.  Smith,  70  Pa.  8t  458;  French  v.  Fra-  Phillips  on  Ev.  03. 

Bier,  7  J.  J.  Mar.  425;  English  ▼.  Mur-  ^*  Uodcrigas  ▼.  East  River  Sav.  Inst, 

ray,  18  Tex.  866;  Tisdale  ▼.  Ins.  Co.,  20  63  N.  Y.  460.  20  Am.  Rep.  556. 
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§  641.    Allowance  or  Rejection  of  Claims. 

In  a  few  states  it  appears  to  be  settled  law  that  the  action  of  a  pro- 
bate eourt  upon  a  claim  against  the  estate,  presented  for  its  consid- 
eration,  is  not  in  the  natnre  of  a  judgment  and  therefore  not  concla- 
sive.^  But  it  is  most  generally  the  rale  that  the  allowance  of  a  claim 
against  the  estate  of  a  decedent  is  a  judicial  act,  and  has  all  the  force 
and  effect  of  a  judgment;  that  is,  it  is  final  and  conclusive,  as 
between  the  parties,  until  reversed  or  set  aside,  and  cannot  be  attacked 
collaterally.*'*  Thus  a  decree  of  the  probate  court,  in  the  matter  of 
an  insolvent  estate,  giving  the  preference  to  the  individual  creditors 
over  the  partnership  creditors  of  a  deceased  partner,  is  conclusive  on 
the  firm  creditors,  and  cannot,  in  the  absence  of  fraud  or  other  special 
cause  for  equitable  interposition,  be  overhauled  in  chancery.*^    So 


^SUte  T.  Bowen.  45  Miss.  847;  Lev- 
ering V.  Levering,  64  Hd.  899.  2  Atl. 
Rep.  1.  In  the  case  last  cited  it  was 
•aid:  "The  orphans'  court  can  pass 
upon  claims  against  the  estates  of  de- 
cedents, bat  its  determination  is  not 
final  OT  conclusive.  If  the  claim  is  dis- 
allowed, the  claimant  is  not  precluded 
from  seeking  his  remedy  in  a  court  of 
law  or  equity.  If  the  claim  is  aUowed, 
the  executor  or  administrator  may  re- 
fuse to  pay  it  The  decision  of  the  or- 
phans' court  is  only  prima  facie,  and 
if  the  claim  is  allowed,  only  operates 
as  a  protection  extended  to  the  execu- 
tor in  the  event  of  its  liquidation  by  a 
disbursement  of  the  funds  held  by  him 
in  his  representative  capacity"  (citing 
Owens  V.  CoUinson,  8  GiU  &  J.  87;  Lee 
T.  Lae,  e  Gill  A  J.  821;  Stevenson  v. 
Schriver,  9  GiU  A  J.  824;  Stoclsett  v. 
Jones,  10  GiU  &  J.  276:  Hesson  v.  Hes- 
son,  14  Hd.  8;  Code  Md.  art.  9.3,  g  101). 

^Campbell  v.  Strong,  llempsl.  205; 
NeiU  V.  Hodge,  6  Tex.  489;  Moore  v. 
Hillebrant.  14  Tex.  812,  05  Am.  Dec. 
118;  GiddJngs  v.  Steele.  28  Tex.  750; 
Cannon  v.  McDaniel.  46  Tex.  809;  Swan 
V.  House,  6H)  Tex.  600;  bhoemal&er  v. 


Brown,  10  Kans.  883;  Dooley  v.  Wat- 
kins,  6  Ark,  705;  Cossitt  v.  Blscoe,  12 
Ark.  97;  Eennerly  v.  Shepley,  16  Mo. 
640,  57  Am.  Dec  219;  Jones  v.  Brinker. 
20  Ho.  87;  Tutt  v.  Boyer,  51  Mo.  425; 
Price  V.  Dietrich,  12  Wis.  626;  Jarneson 
V.  Barber.  56  Wis.  630,  14  N.  W.  Rep. 
859;  Decl^'s  Estate  v.  Gehrke,  6  Cal. 
666;  Beckett  v.  Selover,  7  Cal.  289,  68 
Am.  Dec.  287;  Estate  of  Schroeder,  46 
Cal.  819.  But  in  an  action  against  the 
surviyor  of  two  Joint  makers  of  a  note, 
where  the  defendant  pleaded  that  the 
note  had  been  presented  to  the  admin- 
istrator of  the  deceased  maker  and  al- 
lowed as  a  claim  against  his  estate,  it 
was  held  no  defense.  The  court  said: 
"Even  admitting  that  the  rule  now  ap- 
plies here,  that  a  Judgment  against  one 
of  Joint  obligors  merges  the  debt  as  to 
all,  the  allowance  of  the  claim  in  the 
probate  proceedings,  while  pr^ma/acM 
it  determines  its  validity,  is  not  con- 
clusive as  against  parlies  interested  in 
the  estate,  and  is  not  a  final  adjudica- 
tion against  the  estate  which  could  be 
held  to  release  the  co-obligors.*  Louis 
V.  Triscony,  68  Cal.  804. 
f»  Coffin  V.  HcCuUough,  80  Ala.  107. 
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also  the  rejection  of  a  claim  by  the  probate  court  is  final  and  has  all 
the  attributes  of  a  judgment.^  As  to  the  parties  concluded  by  sach 
an  order,  it  is  to  be  observed  that  the  proceeding  is  strictly  inter 
partes,  and  therefore  will  be  an  estoppel  only  upon  those  immediately 
affected  by  it.  Whether  the  claim  is  allowed  or  rejected,  the  order 
is  certainly  conclusive  and  binding  on  the  creditor,  and  will  be  a  bar 
to  any  action  brought  upon  it  in  any  other  court.^  And  on  the 
principle  of  mutuality  of  estoppels,  it  will  be  conclusive  also  on  the 
executor  or  administrator  and  on  the  lep[ateeB.  But  as  it  is  not  a 
proceeding  in  rem,  it  is  not  conclusive  on  any  but  parties  and  privies ; 
BO  it  would  not  bind  heirs,  next  of  kin,  or  devisees,  in  respect  of  the 
realty,^  for  these,  as  we  have  already  seen,  are  not  in  privity  with 
the  personal  representatives.^  Where  an  allowance  of  a  claim  by  a 
probate  judge  has  been  procured  by  fraud,  or  without  notice  to  the 
executor,  or  by  mistake,  it  is  liable  (although  not  open  to  collateral 
impeachment)  to  be  reversed  on  appeal,  or  set  aside  on  motion,  or 
relieved  against  in  equity  (the  practice  varying  in  the  different  states), 
on  the  application  of  a  proper  party .*"*  But  the  rule  that  the  allow- 
ance of  claims  by  the  probate  court  is  tantamount  to  a  judgment 
applies  only  to  such  claims  as  were  debts  against  the  decedent  him- 
self,  and  not  to  expenses  or  disbursements  of  the  administrator ;  the 
latter  are  not  conclusively  settled  until  final  judgment  by  the  probate 
court  upon  the  settlement  of  the  administrator's  accounts  after  legal 
notice  to  the  parties  interested.^ 


•»  McEinney  ▼.  Davh,  6  Mo.  501 ;  VlTy- 
att  V.  Burr,  26  Ark.  476;  Yoes  v.  Moore. 
29  Ark.  121;  State  ▼.  Ramsey  CouDty 
Probate  Ct..  25  Minn.  25;  Moerchen  ▼. 
Btoll.  48  Wis.  809,  4  N.  W.  Rep.  852; 
Dullard  ▼.  Hardy,  47  Mo.  408;  State  v. 
Reigart,  1  GiU.  1,  89  Am.  Dec.  62a 

«iDooley  ▼.  WatklDS,  6  Ark.  705; 
State  y.  Ramsey  County  Probate  Ct.,  25 
MiDD.  25;  Stone  v.  Wood,  16  111.  177; 
Neill  V.  Hodge,  5  Tex.  487;  Eccles  v. 
Daniels,  16  Tex.  186;  McDougald  v. 
Rutherford.  80  Ala.  258. 

M  Beckett  v.  Selover,  7  CaL  228,  68 


Am.  Dec  287;  Stone  v.  Wood,  16  HL 
177;  Sumrall  v.  Sumrall,  24  Miss.  258; 
Marshall  ▼.  Rose,  86  Ul.  876. 

«»  Supra,  §  560. 

•M  Nelll  ▼.  Hodge,  6  Tex.  487;  Bell  ▼. 
Ay  res,  24  Ind.  92;  Propst  t.  Meadows, 
18  111.  157;  Higgins  v.  Curtis,  82  Dl.  28; 
Jones  ▼.  Brinker,  20  Mo.  88;  Lewis  v. 
Williams.  54  Mo.  200;  Groner  v.  Hield, 
22  Wis.  200. 

*»  Deck's  EsUte  ▼.  Gehrke,  6  Cal 
666;  Gurnee  v.  Maloney,  88  CaL  88,  99 
Am.  Dea  852. 
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S  642.    Order  for  Sale  of  LancL 

If  regular  and  legal  notice  be  given  to  the  heirs  and  all  concerned 
of  an  application  to  the  probate  court  for  an  order  for  the  sale  of 
the  decedent's  zeal  estate,  the  order  directing  such  sale  is  regarded 
as  a  judgment  of  a  court  of  competent  jurisdiction,  and  it  legally 
imports  a  necessity  for  such  sale,  nor  can  such  judgment  be  col- 
laterally impeached,  or  the  facts  on  which  it  is  founded  be  contro- 
verted.^ Much  more  is  this  the  case  when  the  administrator's 
application  for  an  order  to  sell  lands  for  the  payment  of  debts  is  con- 
tested by  the  heirs  or  devisees.  For  it  then  becomes  an  adversary 
suit  inter  partes,  and  the  decree  rendered,  whether  it  grants  or 
lefnsea  the  application,  is  conclusive  between  the  parties  in  any  sub- 
sequent suit  or  contest,  as  to  the  matters  then  in  issue  and  deter- 
mined, Ti2.»  the  status  of  the  estate,  and  the  sufScieucy  of  the  per- 
sonal assets  for  the  payment  of  debts.^  A  judgment  of  a  probate 
court  ordering  a  re-sale  of  property  sold  by  an  administrator,  for 
failure  of  the  purchaser  to  pay  the  purchase-money,  is  conclusive  on 
the  purchaser,  and  estops  him  as  to  all  matters  which  might  have 
been  litigated  therein.**  But  a  decree  for  the  sale  of  a  testator's  lands 
cannot  affect  the  interest  of  a  party  in  possession,  claiming 
adversely  to  the  testator,  and  not  made  a  party  to  the  decree,  and  he 
eamiot  be  removed  from  such  possession  until  his  title  is  adjudged 
defective  in  the  regular  and  established  course  of  judicial  proceed- 
ings.** A  decree  in  chancery  confirming  an  administrator's  sale, 
and  declaring  that  by  such  sale  all  the  decedent's  right,  title,  and 
interest  in  the  lands  vested  in  the  purchaser,  and  ordering  the  heirs 
to  convey,  etc.,  is  conclusive  of  the  rights  and  title  of  the  heirs.  And 
if  any  objection  existed  to  such  administrator's  sale,  they  should 
have  made  it  at  the  trial  on  the  bill,  and  having  failed  to  do  so,  they 

**lIcDade  v..  Burch»  7  Ga.  569»  60  Compare  Snyder's  Lessee  v.  Snyder,  6 

Am.  Dea  407;  Merrill  t.  Harris,  d6  N.  Binn.  488,  0  Am.  Dec.  498. 

E  148.  67  Am.  Dec.  850;  DaWe  v.  Mo-  ^^FoTd  ▼.  Ford's  Admr..  68  Ala.  141. 

DanleL  47  Ga.  106;  Thomson  v.  Blanch-  *">  Brummagim  v.  Ambrose,  48  Cal. 

tid.  8  Lea.  608;  Doe  d.  SaltonstoU  ▼.  866. 

Riley,  88  Ala.  164.  66  Am.  Dec.  884.  ^  Tongue  v.  Morton,  6  Bar.  &  J.  21. 
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are  estopped  from  insisting  upon  it  in  another  suit  concerning  the 
same  land.^ 


S  643.    Decree  of  Distributioxu 

A  decree  of  distribution  made  by  a  probate  coart  after  such  notice 
as  is  prescribed  by  the  statute  (or,  if  the  statute  does  not  explicitly 
require  notice,  then  after  such  notice  as  the  court  in  its  discretion 
shall  think  proper  to  order),  is  so  far  conclusive  as  to  protect  an 
administrator,  acting  in  good  faith,  in  conforming  to  it.^  In  New 
Jersey,  it  is  considered  that  the  proceedings  for  obtaining  such  a 
decree  are  of  the  nature  of  proceedings  in  rem,  in  which  a  decision 
between  the  parties  before  the  court  settles  the  rights  of  all  par- 
ties to  the  property  in  question.^  Perhaps  it  is  not  generally  neces- 
sary to  go  as  far  as  this,  but  it  is  not  usually  disputed  that  persona 
actually  taking  part  in  the  proceedings  will  be  concluded.  Thus, 
where  a  judge  of  probate  has,  by  a  decree,  allowed  a  widow  her  dis- 
tributive share  in  her  husband^s  estate,  the  accuracy  of  the  decree, 
as  to  the  amount  by  law  allowable  to  her,  cannot  be  called  in  ques- 
tion collaterally."**  So  a  decree,  on  a  bill  in  equity  filed  by  the  exec- 
utor of  a  will  against  residuary  legatees  to  determine  their  distribu- 
tive shares,  fixing  the  amount  of  an  advancement  to  a  legatee  and  the 
amount  of  his  share,  is  conclusive  evidence  of  such  amounts  in  a  suit 
for  partition  of  real  estate  devised  to  them  by  the  will.^  In  Wis- 
consin, however,  it  is  held  that  the  order  or  judgment  of  a  probate 
court,  distributing  and  assigning  the  estate  of  a  decedent,  is  no  bar 
to  a  subsequent  action  to  recover  from  the  assignee  land  so  assigned, 
brought  by  one  who  had  no  notice,  actual  or  constructive,  of  the  appli- 
cation for  such  order ;  and  the  mere  giving  of  the  statutory  notice  of 
the  application  for  probate  of  the  will  is  not  sufficient  to  render  a 
judgment  of  assignment  a  bar  against  the  heir  who  was  not  before 
the  court  and  had  no  other  notice  of  the  proceeding.*"    A  decree 


••Kelly  V.  DonliD.  70  111.  378.  «  Judge  of  Probate  v.  Robins,  6  N. 

•^LoriDg  V.  Steineman,  1  Met.  904:  H.  246. 

Bradshaw's  Appeal,  8  Graot  (Pa.).  109.  •MTorey  v.  Pond,  109  Mass.  856. 

•SExton  V.  Zule.  14  N.  J.  £q.  501.  ^  Ruth  y.  Oyerbrunner,  40  Wis.  288L 

(774) 


Ch.  18] 


ESTOPPEL  BY  JUDGMENT. 


§6^1 


making  a  partial  distribation  of  an  estate  is  conclusive  only  as  to  the 
dispoaition  of  the  funds  then  distributed."** 


§  644.    Settlement  of  Accounts. 

A  decree  of  the  probate  court  settling  an  executor's  or  adminis- 
trator's final  account  and  discharging  him  from  his  trust,  after  due 
legal  notice,  and  in  the  absence  of  fraud,  is  conclusive  upon  all  mat- 
ters or  items  which  come  directly  before  the  court,  nntil  reversed ; 
and  it  will  be  presumed  that  it  was  founded  upon  proper  evidence^ 
and  that  every  prerequisite  to  a  valid  discharge  was  complied  with ; 
nor  can  the  decree  be  impeached  in  any  collateral  proceeding.^  In 
New  York,  it  is  laid  down  as  the  rule,  that  so  long  as  there  is  authority 
on  the  part  of  a  surrogate  to  call  an  administrator  to  account,  and 
his  decree  made  upon  such  accounting  does  not  indicate  a  corrupt 
intent,  or  show  npon  its  face  that  the  court  has  been  perverted  to 
accomplish  a  fraudulent  and  illegal  purpose,  and  the  decree  remains 
unrevoked,  it  cannot  be  pronounced  fraudulent  and  void,  in  a  coUat* 
eral  proceeding,  however  mistaken  the  surrogate  may  have  been  in 
his  view  of  the  facts  or  the  law.""*  The  decree,  however,  is  conclu- 
dve  only  as  to  the  matters  embraced  in  the  account.  It  is  no  bar  to 
the  claims  of  creditors  or  heirs  which  did  not  in  any  manner  form 
the  subject  of  it.^  And  in  some  of  the  states  there  is  strong  authority 
for  the  rule  that  one  not  a  party  to  a  settlement  of  an  administrator's 
account  (even  though  it  be  a  final  account)  is  not  bound  thereby,  but 
may  disregard  it  and  resort  to  equity  to  cite  the  administrator  to  an 
account.^    Thus,  where  the  widow  has  no  notice  of  the  proceedings. 


*o  Kline's  Appeal,  86  Pa.  St  868. 

''Sparhawk  v.  Bael»  9  Yt  41;  Jones 
▼.  Chase,  65  N.  H.  284;  Bulklej  ▼.  An- 
drews. 89  Conn.  628;  HcFherson  ▼.  Ham- 
Uton,  2  Teates,  40;  App  ▼•  Dreisbach,  2 
Bawle.  287, 21  Am.  Dec  447;  McFadden 
▼.  Geddls.  17  Berg.  &  K  886;  McLena- 
Chan  ▼.  Commonwealth,  1  Rawle.  867; 
Bord  T.  McGregor,  2  Grant  (Pa.),  853; 
Hartzell  ▼•  Commonwealth,  42  Pa.  St. 
458;  Hatcher  ▼.  Dillard,  70  Ala.  848; 
Slattei  T.  Gl0Ter»  14  Ala.  648,  48  Am. 


Dec  118;  Shackleford  y.  Cunningham, 
41  Ala.  203;  Stubblefleld  y.  McRaven,  6 
8m.  &  Mar.  180, 43  Am.  Dec.  602;  Shoe- 
maker ▼.  Brown,  10  Kans.  888;  Ring- 
gold ▼.  Stone,  20  Ark.  626;  Holden  y. 
Lathrop,  66  Mich.  662,  82  N.  W.  Rep. 
879. 

••People  Y.  Townsend,  87  Barb.  620. 

*>  Durham  y.  Williams,  82  La.  Ann. 
968. 

700  Clarke  y.  Perry,  6  Cal.  58,  68  Am. 
Dec  82;  Belloo  y.  Rogers,  9  Cal.  129; 
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other  than  snob  constractiTe  notioe  as  arises  from  the  publication  of 
the  statutory  notice,  and  is  not  heard,  she  is  not  oonclnded  by  the 
settlement  or  decree  of  distribution,  as  between  her  and  the  legatees 
and  distribntees.^^  So  a  legatee  is  not  concluded  by  the  executor's 
settlement  in  the  probate  court,  to  which  he  is  not  a  party,  in  which 
the  executor  is  credited  with  the  payment  of  the  legacy •'''  Where 
the  court,  at  the  time  it  fixes  the  commissions  to  be  allowed  to 
administrators,  also  determines,  upon  due  notioe,  the  proportions  in 
which  they  shall  be  divided,  and  records  its  determination  on  the 
account,  the  action  of  the  court  amounts  to  a  judgment,  and  will  not 
be  changed  except  upon  a  showing  of  fraud  or  mistake.^ 

What  has  been  said  of  the  settlements  of  executors  and  adminis- 
trators applies,  with  proper  modifications,  to  decrees  of  the  probate 
court  upon  the  settlement  of  the  final  accounts  of  guardians,  where 
that  matter  is  confided  to  its  exclusive  jurisdiction.  Its  judgments 
in  such  cases  cannot  be  collaterally  questioned,  but  are  conclusive 
and  binding  upon  the  parties  until  reversed  or  set  aside .^  Similarly, 
the  decree  of  a  judge  of  probate,  allowing  a  trustee's  account,  after 
proper  and  reasonable  notice  to  all  persons  interested,  by  publica- 
tion, is  conclusive,  if  not  appealed  from,  in  the  absence  of  fraud,  as 
to  the  amount  with  which  he  is  chargeable.^  But  an  adjudication 
of  the  probate  court,  allowing  the  account  of  a  trustee,  in  which  the 
trustee  had  credited  himself  with  a  sum  as  paid  and  applied  towards 
the  discharge  of  his  debt  against  the  cestui  que  trust,  is  extrajudical 
and  void  as  against  an  assignee  for  value  of  the  income  of  the  cestui 
que  trusty  who  had  merely  notice  by  publication  of  the  probate  pro- 
ceedings, but  no  personal  notice.^ 


Deck  ▼.  Gehrke.  Id  Cal.  488,  78  Am. 
Dec.  565;  TowDseDd  v.  Gordon,  19  Cal. 
189;  Butterfleld  v.  Smith,  101  U.  &  570; 
Ritchey  v.  Withers,  72  Mo.  556. 

701  Adams  v.  Adams  (N.  J.),  17  AtL 
Rep.  775. 

'^McCullough  V.  Montgomery,  7 
Berg.  &  R.  17;  Sparhawk  v.  Buel,  9  Yt 
41. 


'w  Mount  ▼.  Slack  (N,  J.),  17  Atl.  Rep. 
297. 

7WBrodrib  v.  Brodrib,  56  Cal.  568; 
Garton  ▼.  Bolts,  78  Mo.  274;  Shackle- 
ford  v.  Canningham,  41  Ala.  208;  Com- 
monwealth ▼.  Gracej,  96  Pa.  St  70. 

7<»  Abbott  ▼.  Bradstreet,  8  Allen,  687. 

7o<  Abbott  ▼.  Foote,  146  Mass.  888, 16 
N.  £.  Rep.  778. 
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§  646.    Api>oliitment  of  Qnardiaxi. 

The  action  of  the  proper  eonrt  in  making  an  appointment  of  a 
guardian  is  also  invested  with  the  character  of  conclusiveness.  Thus, 
in  Ohio,  plenary  and  exclusive  original  jurisdiction  is  given  by  law 
to  the  probate  courts  in  the  matter  of  appointing  guardians,  and 
that  jurisdiction  attaches  in  any  given  case  whenever  application  is 
duly  made  for  its  exercise  therein.  Such  proceedings  are  not  inter 
partes  or  adversary  in  their  character,  but  are  properly  proceedings 
tit  rem,  and  the  order  of  appointment,  made  in  the  exercise  of  juris- 
diction, binds  all  the  world ;  and,  the  record  showing  nothing  to  the 
contrary,  it  will  be  conclusively  presumed,  in  all  collateral  proceed- 
ings, that  such  order  was  made  upon  full  proof  of  all  the  facts 
necessary  to  authorize  it.^  So  in  Louisiana,  the  correctness  or 
regularity  of  the  judgment  of  a  competent  court,  making  the  appoint- 
ment of  an  under-tutor,  cannot  be  questioned  or  reviewed  collator* 
ally,  even  by  the  court  which  made  it.'^ 

S  646.    Order  for  Partitioxu 

In  those  states  where  the  probate  court  is  invested  with  jurisdic- 
tion to  make  partition  of  land  between  the  heirs  of  an  estate,  its 
decree,  awarding  or  confirming  a  partition,  is  necessarily  as  conclu- 
sive of  the  right  as  a  judgment  of  partition  rendered  by  a  court  of 
eommon  law.^  Thos  a  decree  awarding  the  property  to  one  of  the 
heirs  is  conclusive  of  the  title  against  all  parties  claiming  under  the 
decedent  or  his  heirs.^  But  a  proceeding  in  partition,  by  which  real 
estate  is  confirmed  to  one  of  the  heirs  at  a  valuation,  is  not  conclu- 
sive of  a  question  of  title  to  the  land  confirmed  to  the  heir,  as  between 
him  and  another  heir  who  claimed  adversely  and  disavowed  the  pro- 
ceedings.'"    And  in  general  it  may  be  said  that  a  partition  by  the 

**Shrq7er  v.  Richmond,  16  Ohio  St         ^^Herr  v.  Herr,  6  Pa.  St  428;  Borg- 
456.  hardt  v.  Van  Deusen,  4  Allen,  874. 

>" Succession  of  Keller,  89  La.  Ann.         7i<>Merkiien  ▼.  Trapnell,  84  Pa.  St  48, 
m,  8  South.  Rep.  668.  75  Am.  Dec.  684. 

7UMehaffy  v.  DobbB,  8  Walts.  868. 
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probate  coart  is  bindiDg  only  tipon  those  parties  who  are  before  the 
court  or  those  whom  they  virtnally  represent.^^  But  the  person 
entitled  to  the  first  estate  of  inheritance  may  virtually  represent  those 
who  may  claim  in  remainder  or  reversion  after  him;  and  so  the  decree 
may  cat  off  the  possible  rights  of  persons  not  in  esse  at  the  time  of 
the  partition.'^'  The  decree  is  conclusive  only  as  to  the  lands  actually 
embraced  in  it.'^^  And,  in  jurisdictions  where  the  probate  court  has 
no  equity  powers,  it  is  not  conclusive  of  equities  between  the  parties.'^ 


Past  YIL    Distinctivb  Bulbs  as  to  Ejectment  and  Othsb  Bbal 

Actions. 

S  647.    Oommon  Law  Bules  as  to  Beal  Acttons. 

To  the  student  of  the  common  law,  none  of  its  peculiarities  appear 
more  striking  or  significant  than  the  great  number  and  complexity 
of  the  forms  of  action  provided  for  trying  the  various  species  of  rights 
and  interests  in  land.  As  a  result  of  this  extremely  involved  sys- 
tem, the  rules  for  the  application  of  the  principle  of  res  judicata  to 
the  different  varieties  of  real  actions  were  technical  in  the  highest 
degree,  though  not  so  complicated  as  might  at  first  appear,  since  they 
all  rested  on  one  simple  fundamental  principle.  It  is  to  be  remem- 
bered that,  at  the  common  law,  actions  concerning  real  property  were 
of  various  grades  and  natures,  some  involving  the  mere  possession, 
others  the  right  of  possession,  and  others  the  right  of  property  itself. 
And  it  was  an  established  principle  that  a  verdict  and  judgment  in 
an  action  of  one  grade  would  not  operate  as  a  bar  to  an  action  of  a 
higher  grade.  For  while  the  former  action  would  be  conclusive  of 
the  matters  actually  determined  by  it,  yet  those  matters  would  not 
include  the  questions  involved  in  the  action  of  a  higher  nature.  Thus 
a  judgment  might  be  conclusive  of  the  right  of  possession,  and  yet  no 
bar  to  a  suit  concerning  the  right  of  property."*    As  was  remarked 

7M  Cryer  v.  Andrews,  11  Tex.  170.  ^m  Caperton  v.   Hall,  88  Ala.   171.  8 

71S  Wills  v.  Blade,  6  Yes.  498;  Nodine  South.  Rep.  284. 

T.  GreeDfield.  7  Paige,  544.  ?» Ferrer's  Case,  6  Co.  7;  Hattox  v. 

714  Ihrnsen  ▼.  Ormsby,  32  Pa.  St.  19a  Helm,  6  Litt  185;  Arnold  Y.  Arnold,  17 
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by  Lord  EUenborongh  in  a  leading  oase :  ''A  judgment  in  each  spe- 
cies of  action  is  final  only  for  its  own  proper  purpose  and  object,  and 
no  farther.     The  jadgment  in  trespass  affirms  a  right  of  possession 
to  be,  as  between  the  plaintiff  and  defendant,  in  the  plaintiff  at  the 
time  of  the  trespass  committed.     In  the  real  action,  it  affirms  a  right 
to  the  freehold  of  the  land  to  be  in  the  demandant  at  the  time  of  the 
writ  brought.    Each  species  of  judgment,  from  one  in  an  action  of 
trespass  to  one  upon  a  writ  of  right,  is  equally  conclusive  upon  its 
own  subject-matter  by  way  of  bar  to  future  litigation  for  the  thing 
thereby  decided.     Only  the  matter  of  the  one  judgment  is,  in  its 
natnre,  and  according  to  its  class  and  degree  in  the  order  of  actions, 
more  conclusive  upon  the  general  right  of  property  in  the  land  than 
the  other.'* '^^    So.  on  the  authority  of  Boscoe,  "in  real  actions,  if  a 
man  is  barred  by  judgment  in  one  action,  he  may  bring  another  of  a 
higher  nature  and  try  the  same  right  again.    If  barred  in  an  assise 
of  novel  disseisin,  yet,  upon  showing  a  descent  or  other  special  mat- 
ter, he  may  have  an  assise  of  mort  d* ancestor^  a  writ  of  axel  or  hesaiel^ 
or  of  entry  sur  disseisin  to  his  ancestor.     So  if  a  man  is  barred  in  a 
formedon  in  descender^  yet  he  may  have  a  formedon  in  reverter  or  in 
remainder^  for  that  is  an  action  of  a  higher  nature,  and  in  which  the 
fee  simple  is  to  be  recovered."  "'    These  distinctions,  as  will  appear 
from  some  of  the  following  sections,  are  not  without  their  practical 
importance  at  the  present  day. 

§  648.    Oommon  BecoTery. 

A  judgment  in  common  recovery,  notwithstanding  the  highly  fic- 
titious character  of  the  proceeding,  was  accounted  as  conclusive,  for 
its  own  purposes,  as  in  any  other  form  of  action.  It  could  not  be 
impeached  collaterally  except  for  fraud,  or  as  in  other  real  actions^ 
because  the  defendant  was  not  a  tenant  of  the  freehold.^* 

• 

Pick.   4;    Yiner's  Abr.     "Judgment*  ^ Roscoe,  Real  Action 8,  213. 

Q;  Smith  v.  Sherwood,  4  Conn.  270, 10  ^URansley  v.  Stott,  26  Pa.  St.  128;  S 

Am.  Dea  148.  BL  Comm.  8C2. 
w  Outran  t.  Morewood«  8  East,  846, 

vn. 
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S  649.    Writ  of  Entry. 

At  eommon  law,  the  writ  of  entry  was  a  merely  possessory  action, 
''serving  only  to  regain  that  possession  whereof  the  demandant  or 
bis  ancestors  have  been  unjustly  deprived  by  the  tenant  or  posses- 
sor of  the  freehold,  or  those  under  whom  be  claims."  It  decided 
nothing  with  respect  to  the  right  of  property.^  This  remedy  has 
survived,  in  a  few  of  our  states,  in  a  greatly  modified  form,  in  so 
much  that  it  may  now  be  made  the  means  of  trying  the  title  to  the 
land.  Thus,  in  Massachasetts,  it  is  held  that  judgment  for  the  ten- 
ant in  a  writ  of  entry  is  conclusive  evidence  of  the  title  in  a  subse- 
quent action  of  trespass  by  the  demandant  against  the  tenant  for 
breaking  and  entering  the  same  close.  But  it  is  not  a  bar  to  such 
action ;  because,  in  the  one  case,  title  is  in  dispute,  and  in  the  other, 
possession;  and  one  may  be  entitled  to  the  possession,  and  so  able 
to  maintain  trespass,  though  he  be  not  the  owner.'"  In  the  same 
state  it  is  held  that  judgment  in  a  writ  of  entry  is  not  conclusive  as 
to  the  extent  of  the  land  recovered,  unless  the  land  is  described  in 
the  writ  or  judgment  with  great  certainty.^ 

§  660.    lyectment  at  Oommon  Iaw. 

At  the  common  law, — ^and  equally  under  our  own.  systems,  except 
where  the  oommon  law  has  been  changed  by  a  statute, — a  verdict 
and  judgment  in  ejectment  are  not  final  or  conclusive  upon  the 
question  of  title  in  any  other  action  between  the  same  parties,  nor  a 
bar  to  any  number  of  successive  actions  of  the  same  kind  for  the 
same  land.^  Such  actions  might  be  continued  indefinitely,  unless 
equity  interfered,  after  a  sufficient  number  of  trials  had  taken  place 

7«>8  Bl.  Comm.  180.  Thomas,  1  Tyrwh.  410;  Miles  ▼.  Cald- 

TsiSteyensT.  Taf t,  8  Graj»  419.  Com-  weU,  2  WM.  85;  Rogers  ▼.  Haines.  8 

pare  Batchelder  v.  Robinson,  6  N.  H.  Me.  862;  Smith  t.  Sherwood,  4  .Conn. 

12.  276, 10  Am.  Dec  148;  Bradford  ▼.  Brad- 

TttMelvin  t.  Proprietors,  6  Met  15,88  ford,  6  Conn.  127;  Bailey  v.  Falrplay,  6 

Am.  Dec.  884  Binn.  450;  White  ▼.  Kyle,  1  Serg.  & 

7»  Atkins  Y.  Horde,  1  Burr.  114;  Doe  R.  615;  Brown  v.  Nickle.  6  Pa.  St.  800; 

V.  Harlow,  12   Ad.  &  £1.  40;  Doe  ▼.  Eldridge  ▼.  Hill.  2  Johns.  Ch.  281;  Van 
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to  determine  fairly  the  yalidity  of  the  title,  and  by  injanotion,  directed 
to  the  onsQcceBsfal  litigant,  compelled  him  to  cease  from  harassing 
his  opponent  by  useless  litigation.^  The  reasons  for  this  apparently 
anomalous  rule  were  well  stated  by  the  supreme  court  of  Pennsylva- 
nia, in  a  decision  from  which  we  quote  as  follows:  ''Originally  an 
ejectment  was  only  an  action  of  trespass  by  a  lessee  against  one  who 
had  ousted  him  of  his  term.  The  plaintiff  recovered  damages,  not 
possession.  The  freehold  was  not  in  controversy,  certainly  not 
directly.  It  was  not  until  about  the  reign  of  Edward  IV  that  courts 
of  law  began  to  give  judgment  that  the  plaintiff  should  recover  his 
term  as  well  as  damages.  Still  it  was  only  a  term  which  he  recov- 
ered, for  the  action  was  always  founded  on  the  assertion  of  an  exist- 
ing lease.  Indeed  the  declaration  negatived  the  ownership  of  the 
freehold  by  the  plaintiff.  Of  course  the  very  structure  of  the  record 
rendered  it  impossible  to  plead  a  former  recovery  in  bar  of  a  second 
ejectment.  The  plaintiff  was  only  a  fictitious  person,  and  as  the 
demise  might  be  laid  in  any  number  of  ways,  it  never  could  appear 
that  the  second  ejectment  was  for  the  same  thing  as  the  first.  Indeed 
the  second  ejectment  supposed  a  new  demise.  For  the  same  reason 
a  verdict  and  judgment  in  trespass  quare  clautum  /regit,  upon  any 
plea,  could  not  operate  as  an  estoppel  in  ejectment.  Such  having 
been  the  original  nature  of  the  action,  any  number  of  successive  eject- 
ments could  be  brought,  and  the  tenant  in  possession  could  never 
protect  himself  by  the  result  of  a  former  trial."  '^  The  case  might 
be  different  where  the  judgment  in  ejectment  was  offered  as  evidence 
in  a  different  kind  of  action — that  is,  not  another  ejectment.  It  was 
said  at  an  early  day  in  New  York  that  a  judgment  in  ejectment  was 
of  the  same  binding  force  and  efficacy  as  any  other  judgment,  except 
in  a  second  action  of  ejectment.^    And  the  New  Jersey  court  of 

Blwrcom  ▼.  Kip,  96  K.  J.  Law,  851;  489;   Crockett  v.  Lashbrook,  5  T.  B. 

Chapmftn  v.  Armlstead,  4  Munf.  883;  Men.  681,  17  Am.   Dec.  08;  Hinton  v. 

Pollard  ▼.  Baylors.  6  Munf.  488;  Mitch-  McNeil.  B  Ohio.  209,  24  Am.  Dec  815. 

•n  ▼.  Robertson,  15  Ala.  412;  Jones  ▼.  »« Miles  v.  Caldwell,  2  Wall.  85. 

De  Graffenreid,  60  Ala.  146;  Camp  ▼.  ^v  Stevens  ▼.  Hughes,  81  Pa.  St.  881, 

Forrest,  18  Ala.  114;  Eummel  v.  Benna,  884. 


79  Mo.  62;  HcEenzie  v.  Henshaw,  65        ^Van  Wyck  y.  Seward,  1  £dw.  C^ 
Md.  299;  Trontman  y.  Vernon.  1  Bush,     827. 
482;  Hawkins  Y.  Hays,  8  Harr.  (Del.) 
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chancery  held  that  it  woald  look  at  the  questions  which  were  really 
involved  in  the  ejectment  suit,  and  if  the  legal  question  as  to  the 
title,  which  was  raised  by  the  bill  in  equity^  was  decided  by  the  court 
of  law,  and  the  party  had  by  the  judgment  and  process  of  the  court 
been  put  in  possession,  equity  could  not  require  better  proof  of  legal 
title.^^  So,  in  another  state,  '* although  the  judgment  in  ejectment  is 
not  conclusive  evidence  upon  the  question  of  title,  it  is  evidence  to  some 
extent,  in  a  subsequent  action,  where  the  parties  are  substantially 
the  same  and  the  same  matter  is  involved  in  the  issue  between  them. 
But  not  being  conclusive,  it  can  only  be  regarded  as  prima  facie  evi- 
dence, liable  to  be  counterbalanced  and  controlled  by  the  other  testi- 
mony in  the  cause,  if  it  be  sufficiently  satisfactory  to  produce  that 
result."  ^  But  according  to  the  strict  common  law  doctrines,  the 
judgment  in  ejectment  does  not  appear  to  have  been  conclusive,  or 
even  admissible,  in  any  other  proceeding,  save  only  in  the  subsid- 
iary action  for  mesne  profits,  of  which  we  shall  speak  presently. 

In  a  great  majority  of  the  states,  this  common  law  doctrine  has 
been  abrogated  or  changed  by  the  statutes.  But  in  at  least  one 
state, — Missouri, — it  still  remains  in  full  force  and  vigor.  It  was 
there  said,  quite  recently,  "that  a  judgment  in  ejectment  is  no  bar 
to  a  second  action  for  the  same  property,  between  the  same  parties, 
whether  the  titles  and  defenses  in  both  actions  be  the  same  or  not, 
has  been  so  long  established  in  this  state  as  to  have  become  a  uni- 
versally recognized  rule  in  the  tenure  of  real  property,  and  will  not 
be  departed  from  by  this  court."  ^  And  another  case  declares  that 
this  rule  ''is  based  on  legislation  peculiar  to  this  state,  and  consti- 
tutes a  rule  of  property  not  to  be  disturbed  save  by  legislative  enact- 
ment." ^ 

n^Obert  V.  Obert,  10  N.  J.  Eq.  98.  176;  Holmes  ▼.  Carondelet,  88  Mo.  651; 

w  Cecil  V.  JohnBon,  11  B.  Mon.  85.  Foster  v.  Evans,  51  Mo.  89;  Eimmel  v. 

Bee  also  Troutman  v.  Vernon,  1  Bash.  Benna,  70  Mo.  52;  Ekey  ▼.  Inge,  87  Mo. 

482.  493;  Hogan  v.  Smith.  11  Mo.  App.  814. 

^  Avery  V.  Fitzgerald,  94  Mo.  207,  7  T^St.  Louis  v.  Schulenburg  Lumber 

&  W.  Rep.  6.    Earlier  cases  holding  the  Ca  (Mo.),  12  a  W.  Rep.  24a 
same  rule  are  Slevin  v.  Brown,  82  Mo. 
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S  661.    xyectment  upon  an  Equitable  Title. 

In  Pennsylvania,  an  important  early  case  laid  down  the  rale  that 
an  action  of  ejectment  brought  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  lands  (familiarly  known  in  that  state  as 
an  "equitable  ejectment"),  is  a  mere  substitute  for  a  bill  in  equity 
for  the  same  pnrpose,  and  a  judgment  in  such  action  is  equivalent 
to  a  decree  for  specific  performance;  and  since  a  decree  is  conclusive 
between  the  parties,  one  judgment  in  this  kind  of  action  is  conclusive 
also;  and  it  was  further  held  that  the  statnte  making  two  concur- 
rent verdicts  and  judgments  in  ejectment  conclusive  upon  the  title, 
had  no  application  to  actions  of  ejectment  brought  to  compel  the 
payment  of  money  or  the  specific  performance  of  a  contract  of  sale, 
or  generally  on  an  equitable  title.'*^  And  this  mle  has  ever  since 
been  recognized  as  settled  law  in  that  state.'**  And  conversely, 
where  a  defendant  in  ejectment  defends  on  an  equitable  title,  if  he 
has  before  submitted  his  title  to  a  court  of  equity  of  competent  juris- 
diction, on  a  bill  praying  specific  performance  of  a  contract  which 
he  claims  vested  in  him  the  equitable  title,  and  the  bill  has  been 
dismissed,  he  cannot  afterwards  assert  it  either  by  way  of  action  or 
defense.^  Bnt  the  rule  applies  only  where  the  action  is  to  be 
regarded  as  a  bill  in  equity  and  not  as  a  possessory  ejectment  at 
common  law.^  And  in  order  to  give  the  judgment  this  effect,  it 
must  be  shown  distinctly  that  the  equitable  title  was  directly  in  issue 
and  decided  npon.^  A  similar  rule  has  also  been  announced  in 
His80iiri«  It  is  there  held  that  if,  to  an  ejectment  suit,  the  defend- 
ant sets  np  an  equitable  defense,  and  the  cause  is  tried  and  plaintiff 
has  judgment,  snch  equitable  defense  is  re$  judicata^  and  defendant 
cannot  thereafter  recover  by  a  proceeding  to  establish  his  equitable 
title  so  passed  on  in  the  former  suit.^ 

inSeitsinger  v.  Ridgway,  8  WatU,  Nelson  ▼.  Nelson,  117  Pa.  St  278,  11 

4M.  Atl.  Rep.  61. 

n^Peterman  v.   Holing,  81   Pa.    St  ^sssparks  v.  Walton,  4Phila.  08. 

43S;  Heyeit  v.  HiU,  46  Pa.  St  0;  Taylor  ^  Taylor  v.  Abbott,  41  Pa.  St  852. 

?.  Abbott*  41  Pa.  St  852;  Aurick  v.  n<  Meyers  v.  Hill.  46  Pa.  8t  9. 

•Oyler,  25   Pa.    St  606;  Winpenny  v.  ?>>  Preston  v.  Chad  wick,  91  Mo.  820, 

Wiapeiiay*  90  Pa.  St  440.     See  also  2  &  W.  Rep.  798;  Chouteaa  v.  Gibson, 
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S  662.    In  Action  for  Mesne  FrofLts. 

A  recovery  in  ejectment  is  oonolasiye  evidence,  in  a  sabseqnenk 
action  of  trespaBs  for  the  mesne  profits,  as  to  the  plaintiff's  right  to 
SQch  profits  accruing  after  the  date  of  the  demise  laid  in  the  decla- 
ration in  ejectment.^  The  origin  and  reasons  of  this  rule  have 
been  thus  explained :  ''A  recovery  in  ejectment,  while  the  action  was 
founded  on  a  fiction,  did  not  at  first  estop  the  defendant  in  trespass 
for  the  mesne  profits,  brought  in  the  name  of  the  plaintiff's  lessor, 
from  contesting  his  title  to  the  possession  during  the  time  in  which 
the  profits  had  accrued,  because  the  lessor  was  not  a  party  on  the 
record,  and  therefore  could  not  have  the  benefit  of  an  estoppel  of  it. 
Neither  was  he  concluded  by  a  judgment  against  his  lessee,  who  was 
the  legal  plaintiff ;  and  therefore  it  was,  and  not  for  anything  peculiar 
to  the  nature  of  an  action  for  land  in  the  abstract,*  that  the  loser 
might  renew  the  contest  totieg  quotieg.  But  as  regards  the  action  for 
mesne  profits,  it  afterward  came  to  be  settled  by  Lord  Mansfield,  in 
Aslin  v.  Parkin^  2  Burr.  667,  that  the  technical  effect  of  the  fiction  is 
to  be  disregarded,  and  the  lessor  of  the  plaintiff  treated  as  the  legal 
party.  The  eonsequence  was,  that  though  a  discomfited  defendant 
might  resort  to  another  ejectment  for  the  determination  of  the  title 
prospectively,  he  was  not  at  liberty  to  contest  his  adversary's  title  to 
the  mesne  profits,  which  accrued  during  the  period  of  the  demise  laid 
in  the  previous  suit,  whether  the  action  for  those  profits  were  brought 
in  the  claimant's  own  name,  or  in  that  of  the  fictitious  lessee."  ^ 


76  Mo.  68;  Emmel  ▼.  Hayes  (Mo.),  12  a 
W.  Rep.  621. 

v>7  Aslin  ▼.  Parkin,  2  Barr.  668;  Chirac 
y.  Reinicker,  11  Wheat  280;  Postens  v. 
PosteoB.  8  Watts  A  a  182,  88  Am.  Dec. 
762;  Drexel  ▼.  Man,  2  Pa.  6t  271,  44 
Am.  Dec.  106;  Man  v.  Drezel.  2  Pa.  St. 
202;  EiUe  ▼.  Ege,  82  Pa.  St.  102;  Graves 
V.  Joice,  6  Cow.  261;  Lion  v.  Burtis.  6 
Cow.  408;  Van  Alan  v.  Rogers.  1  Johns. 
Cas.  281,  1  Am.  Dec.  118;  Baron  v. 
Abeel,  8  Johns.  481,  8  Am.  Dec.  616; 
Benson  ▼.  Matsdorff,  2  Johns.  869;  Le- 
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Bray  y.  McShane,  18  N.  J.  Law,  85; 
Whittington  y.  Christian,  2  Rand.  868; 
PoBton  y.  Jones.  2  Dey.  &  Bat  295; 
Brothers  y.  Hurdle,  10  Ired.  490, 61  Am. 
Dec.  400;  Shamake  y.  Nelms,  25  Ala. 
126;  Brewer  y.  Beckwith,  86  Miss.  467; 
Crockett  y.  Lashbrook,  6  T.  B.  Mon. 
681, 17  Am.  Dec.  98;  Clark  y.  Boyrean, 
14  Cal.  684;  Ayery  y.  Superior  Court,  67 
Cal.  247;  8  BL  Comm.  206. 

7«  Postens  y.  Postens,  8  WatU  di  & 
182,  88  Am.  Dec  752. 
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It  makes  no  difference,  in  this  respect,  whether  the  judgment  is  ren- 
dered upon  contestation  or  not.  A  judgment  by  default  in  an  action 
of  ejectment,  followed  by  a  writ  of  possession,  is  evidence  of  the  right 
and  title  of  the  plaintiff  as  against  the  tenant  in  possession.^*^  But 
it  is  held,  by  the  English  cases,  that  the  judgment  in  ejectment  is 
not  conclusive  of  the  plaintiff's  title,  though  admissible  evidence,  in 
trespass  for  the  mesne  profits,  with  a  plea  of  not  possessed,  unless  it 
is  replied  by  way  of  estoppel.^^  As  to  the  time  covered  by  the  estop- 
pel of  the  judgment,  it  is  '^conclusive  of  the  right  of  possession,  and 
of  the  title  to  the  mesne  profits  from  the  time  of  the  demise  laid  in 
the  declaration.  That  time  must  always  be  laid  at  or  subsequent  to 
the  period  when  the  plaintiff's  right  accrued.  If  laid  before,  he  would 
fail  in  the  ejectment."  ^^'  But  while  the  record  is  conclusive  evidence 
that  the  defendant  was  in  possession  at  the  time  the  ejectment  was 
brought,  and  also  as  to  the  title  during  the  whole  time  laid  in  the 
demise,  it  is  not  evidence  of  the  length  of  time  that  the  defendant 
was  in  possession.'^  And  now  in  England,  since  the  Common  Law 
Procedure  Act  of  1852,  the  judgment  in  ejectment  is  not  conclusive, 
in  a  subsequent  action  for  mesne  profits,  of  the  plaintiff's  title  from 
the  day  of  the  demise,  but  only  of  his  title  at  the  date  of  the  writ.'^ 
At  eommon  law  the  recovery  of  mesne  profits  is  not  barred  by  the  fact 
that  the  plaintiff  might  and  did  recover  damages  in  the  ejectment. 
"The  damages  are  nominal,  and  are  not  given  in  satisfaction  of  the 
mesne  profits,  which  have  long  been  the  subject  of  a  distinct  action. 
They  are  necessary  only  to  entitle  the  plaintiff  to  recover  costs,  and 
certainly  cannot  preclude  him  from  a  recovery  of  the  mesne  profits 
any  more,  than  the  entry  of  a  remittitur  upon  a  judgment  by  default 
against  the  casual  ejector.  The  latter  is  an  express  release  of  the 
damages  upon  record,  and  the  former  is  such  by  inference  only.  Both 
are  forms,  and  do  not  affect  the  substantial  rights  of  the  parties."  '^ 
Bnt  where  the  statute  allows  a  recovery  of  mesne  profits  in  an  action 

wWUklDBon  V.  Kirby,  15  C.  B.  480.  '«HarrlB  v.  Mulkern,  L.  H.  1  Ex.  Div. 

VM  Matthew  ▼.  OBbome,  18  C.  B.  919.  81. 

**>  Van  Alan  v.  Rogen,  1  Johns.  Cas.  ^^Van  Alen  v.  RogerB,  1  Johns.  Caa. 

981. 1  Am.  Dec  118.  281, 1  Am.  Dec  118. 
M  Bailey  ▼.  Fairplay.  6  Bina.  460^  8 
Dec  488. 
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of  ejectment,  and  prohibits  a  second  action  therefor,  the  plaintiff  in 
ejectment  may  recover  damages  for  trespasses  committed  before  the 
judgment,  and  a  recovery  in  ejectment,  omitting  sncb  trespasses,  will 
bar  a  subsequent  action  for  them.^* 

I  663.    Confession  of  Judgment  In  Xyectment. 

In  some  of  the  states  it  is  considered  that  thefactof  a  judgment  in 
ejectment  being  rendered  against  the  defendant  upon  confession  does 
notaltertbe  rule  of  the  inconclusiveness  of  adjudications  in  that  species 
of  action. ^^  But  in  Pennsylvania,  a  confession  of  judgment  in 
•ejectment  is  conclusive  in  a  subsequent  ejectment  for  the  same  land 
between  the  same  parties  or  their  privies.  "If  he  may  confess  bis 
guilt  in  a  capital  case,  he  may  surely  confess  bis  want  of  title  in 
•ejectment."  ^^  A  similar  effect  has  been  attributed  to  the  defendant's 
disclaimer  of  title.  This,  it  is  said,  admits  the  plaintiff's  title  to  the 
land,  and,  nothing  further  appearing,  the  plaintiff  is  entitled  to  judg- 
ment for  the  land  and  defendant  to  judgment  for  his  costs;  and  in  a 
subsequent  action  between  the  plaintiff,  or  those  claiming  under  him, 
and  the  defendant,  as  to  title  to  the  same  land,  the  defendant  is 
-estopped  by  his  disclaimer  in  the  former  suit,  unless  he  can  show 
ihat  he  has  since  acquired  title.'^ 

"§  664.    Snocessive  Judgments  In  xyectment  made  Ck)noIu- 

sive  by  StatutecL 

In  some  of  the  American  states  the  legislatures  have  made  an 
attempt  to  simplify  the  trial  of  title  to  real  estate,  and  establish  a 
^reasonable  rule  for  the  finality  of  adjudications  respecting  it,  but  have 
been  partially  restrained  by  a  sort  of  superstitious  reverence  for  land 
•as  land,  which  is  no  doubt  a  survival  of  the  common  law  theories. 
7he  result  has  been  the  enactment  of  statutes  which  provide  either 

7«  Cunningham  v.  Morris,  19  Ga.  588,  '^  Secrist  v.  Zimmerman,  56  Pa.  St 

'65  Am.  Dec.  611.    Compare  Pacquette  446. 

<▼.  Pickness,  19  Wis.  219.  ?«« Wooters  v.  Hale,  67  Tex.  618,  8  a 

7««  BotU  Y.  Shields,  8  Litt  82;  Hawk-  W.  Rep.  726. 
ins'  Lessee  ▼.  Hayes,  8  Harr.  (Del.)  489. 
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(1)  that  two  concDrrent  verdicts  and  judgments  for  the  same  party 
in  ejectment  shall  end  the  litigation  and  be  conclusive  of  the  title, 
or  (2)  that  two  successive  judgments  for  the  defendant  shall  bar 
a  new  ejectment  upon  the  same  title,  or  (3)  that  the  defeated  party 
shall  be  entitled  to  one  new  trial  as  of  course, — ^all  of  which  pro- 
visions amount  to  much  the  same  thing.^^  Some  remarks  upon 
these  statutes  are  indispensable  to  a  full  consideration  of  our  sub- 
ject. In  Pennsylvania,  where  the  character  of  finality  attaches  to 
"two  concurrent  verdicts  and  judgments  in  favor  of  the  same  party/' 
the  rale  is  applied  with  some  strictness.  Thus,  in  an  early  case,  an 
action  of  ejectment  was  brought  and  verdict  and  judgment  were  for 
the  plaintiff;  an  ejectment  was  then  brought  by  the  former  defend- 
ant, and  he  recovered  verdict  and  judgment,  but  the  judgment  was 
reversed  by  the  supreme  court;  in  another  ejectment  brought  by 
this  last  party  it  was  held  that  the  verdict  and  judgment  in  the  first 
aud  reversal  of  judgment  in  the  second  were  not  a  bar  to  the  third 
ejectment.'^  It  will  be  observed  that,  under  this  statute,  the  effect 
of  one  judgment  in  ejectment  remains  precisely  as  at  common  law.^^ 
Hence,  where  two  ejectments  had  been  brought  for  parts  of  the  same 
land,  in  one  of  which  a  verdict  and  judgment  was  rendered  for  the 
undivided  moiety  of  a  certain  lot,  and  in  the  other  for  the  whole  of 
the  tract,  the  two  verdicts  and  judgments  are  conclusive  as  to  the 
moiety  only,  and  are  not  a  bar  to  a  third  ejectment  between  the  same 
parties  for  the  remainder  of  the  land«  because  such  remainder  is 
covered  by  the  estoppel  of  only  one  judgment.^^  The  Code  of  Alabama 
provides  that  "two  judgments  in  favor  of  the  defendant  in  an  action 
of  ejectment  .  •  •  .  is  a  bar  to  any  action  for  the  recovery  of 
the  land."  This,  it  is  held,  does  not  operate  to  exclude  the  record 
of  one  judgment  for  the  plaintiff  in  ejectment  as  evidence  in  an 
action  by  the  defendant  to  recover  for  the  crops  grown  on  the  land; 
and  the  judgment  cannot  be  excluded  as  evidence,  under  the  rule 
that  a  prior  judgment  in  ejectment  is  not  admissible  in  a  subsequent 

^•Code  Civil  Proc.  Colo.  S  254;  Code  wo  Mercer  v.  Watson,  1  Watts,  330. 

Als.  (1886),  §  2714;  Genl.  Stats.  Minn.  nijyrexel  v.  Man,  2   Pa.  St  271,  44 

(1878),  c.  75,  g  12;  Drexel  v.  Man,  2  Pa.  Aiu.  Dec.  195. 

8t  371,  44  Am.  Dec  195.  ^  Klnter  v.  Jenks.  48  Pa.  St.  445. 
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suit  between  the  parties,  as  that  rale  applies  only  to  a  snbseqaent 
Boit  in  ejectment.^  It  is  provided  by  statute  in  Minnesota  that  the 
judgment  in  a  second  ejectment  for  the  same  land  "shall  be  a  final 
determination  of  the  rights  of  the  parties."  Upon  this  statute  the 
supreme  court  of  that  state  remarks :  '"It  only  cuts  off  the  common 
law  right  that  the  defeated  party  in  ejectment  had  to  contest  the 
right  of  possession  as  often  as  he  saw  fit,  until  arrested  by  a  decree 
of  the  court  of  chancery.  The  statute  limits  this  right  to  two  trials, 
and  declares  the  second  judgment  final, — that  is,  final  so  far  as  to  bar 
another  action  for  the  same  cause;  but  like  all  other  final  judgments 
it  may  be  reviewed  for  errors  committed  on  the  trial."  ^  This  stat- 
ute does  not  apply  to  an  action  to  set  aside  a  conveyance  of  real 
estate  on  the  ground  of  fraud.^"  Finally,  where  the  effect  of  a  judg- 
ment, or  of  successive  judgments,  in  ejectment  is  regulated  by  a  state 
statute,  such  enactment  establishes  a  rule  of  property  in  lands  within 
the  state,  and  is  binding  on  the  federal  courts  sitting  within  the 
state.^  And  conversely,  the  courts  of  Pennsylvania,  under  the 
statute  already  noticed,  consider  themselves  bound  by  two  concurrent 
verdicts  and  judgments  of  the  federal  court  in  ejectment  between  the 
same  parties.^ 

§  666.    Modem  Actions  Corresponding  to  Xyeotment. 

In  many  of  the  states,  statutes  have  been  enacted  which  free  the 
action  of  ejectment  from  the  fictions  and  artificialities  which  for- 
merly surrounded  it,  and  make  it  in  reality  a  plain  and  simple  rem- 
edy for  the  recovery  of  real  property,  prescribing  also,  either  expressly 
or  by  necessary  inference,  that  the  judgment  shall  have  the  same 
conclusive  effect  as  in  any  other  species  of  suit.  In  other  states, 
the  adoption  of  a  code  of  practice  has  abolished  all  forms  of  action, 
and  the  modern  innominate  action  for  the  recovery  of  realty  resem- 

7SS  Carlisle  v.  Killebrew  (Ala.),6  South.  ^  Britton  v.  Thornton,  113  U.  8.  526, 

Rep.  756.  5   Sup.  Ct.   Rep.  291;  Equator  Co.  ▼. 

w  Baze  y.  Arper.  6  Minn.  220,  283,  Hall,  106  U.  S.  86, 1  Sup.  Ct.  Rep.  128; 

(Gil.  142.)  Miles  v.  Caldwell.  2  Wall.  83. 

7»  Somerville  v.  Donaldson,  26  Minn.  ^i^^Strayer  v.  Johnson,  110  Pa.  St  91, 

76,  1  N.  W.  Rep.  808.  1  AU.  Rep.  222. 
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bles  the  old  rait  in  ejectment  only  in  respect  to  its  object.  The  action 
being  brought  by  and  against  the  real  claimants,  and  all  other  fic- 
tions being  abolished,  it  correlates  in  all  respects  with  the  purely 
personal  actions,  and,  as  a  necessary  consequence,  the  judgment  has 
the  character  of  finality.  It  follows  that  in  all  these  states  the  judg- 
ment is  conclnsiveof  the  points  and  questions  actually  litigated  and 
determined, — that  is,  the  titles  put  in  issue  and  tried,  and  the  right 
of  possession, — and  will  bar  any  subsequent  action  between  the  same 
parties  or  their  privies  for  the  same  land.  The  decisions  show  that 
this  is  now  the  settled  rule  in  the  states  of  Vermont,^"  New  York,^^ 
North  Carolina,^*  Georgia,'**  Mississippi,'"*  Arkansas,'"  Kentucky,'** 
Illinois,'*  Iowa,'"  California,'*'  Oregon,'"  and  Nevada,'"  and  proba- 
bly in  some  others  not  here  enumerated.  The  modem  rule  is  there- 
tore  correctly  stated  in  the  following  language  by  the  supreme  court 
of  Illinois :  ** A  judgment  at  law,  whether  in  an  ejectment  suit  or  in 
some  other  form  of  action,  is  conclusive  on  the  parties  upon  all  ques- 
tions, titles^  and  rights  involved  in  the  litigation  and  passed  upon 


"•Parks  T.  Moore,  18  Vt  188, 87  Am. 
Dec.  589;  Edwards  v.  Roys.  18  Vt.  478; 
Hunt  ▼.  Payne,  29  Vt.  172;  Hodges  v. 
Eddy,  62  Vt  484;  MarTin  ▼.  Dennieon, 
1  Blatchf.  159. 

^Dawley  ▼.  Brown,  79  N.  Y.  890; 
Sheridan  ▼.  Andrews,  3  Lans.  129;  Cas- 
tle Y.  Koyes,  14  N.  Y.  829;  Eelsey  ▼. 
Ward,  88  N.  Y.  88;  Campbell  v.  HaU, 
IS  N.  Y.  675. 

vojohnsbn  ▼.  Pate,  90  N.  Car.  884; 
Benton  v.  Benton,  95  N.  Car.  559. 

'nSims  T.  Blms,  19  Qa.  124;  Dicker- 
ion  ▼.  Powell.  21  Oa.  148;  McCarry  ▼. 
Robinson,  28  Oa.  821 ;  Qlover  ▼.  Stamps, 
78  Ga.  209,  54  Am.  Rep.  870  (anless  tbe 
jnry  find  for  tbe  plaintiff  less  tban  tbe 
fee.  Parker  ▼.  Stambangb,  71  Ga.  785; 
Lamar  v.  Knott.  74  Ga.  879;  Craig  ▼. 
Wauon,  68  Ga.  114). 

MiMoring  ▼.  Abies,  62  Miss.  271. 

»"  Sturdy  ▼.  Jackaway,  4  WaU.  174. 

'**Troutman  ▼.  Vernon,  1  Busb,  482. 

^  Barger  ▼.  Hobbs,  67  Ul.  592;  Regan 
▼.  West*  115  IlL  608,  4  K.  B.  Rep.  865; 


Hawley  ▼.  Simons,  102  IlL  118;  Oct- 
gen  Y.  Ross,  54  III.  79. 

7«  Soberz  ▼.  Beiler,  28  Iowa,  285. 

Ti^Marsball  ▼.  Sbafter,  82  Cal.  176; 
Amesti  v.  Castro,  49  Cal.  825;  Caperton 
T.  Scbmidt.  26  Cal.  479, 85  Am.  Dec.  187. 

w  Hill  V.  Cooper,  8  Oreg.  254;  Code 
Civil  Proc.  Oreg.  §  829. 

wsberman  v.  Dilley,  8  Nevada,  21. 
In  tbis  case,  tbe  court  said,  in  effect: 
Tbe  common  law  doctrine  tbat  a  Judg- 
ment in  ejectment  cannot  be  pleaded 
in  bar  or  given  in  evidence  by  way  of 
estoppel  arises  from  tbe  fact  tbat  tbis 
action,  at  common  law,  is  between  fic- 
titious persons,  and  bas  no  applicabili- 
ty to  oar  action  for  tbe  possession  of 
real  property,  wbicb  is  more  like  the 
writ  of  entry  or  assise  tban  tbe  old  ac- 
tion of  ejectment.  Our  action,  thougb 
called  ejectment,  seems  to  comblue  the 
properties  of  a  writ  of  assise,  of  entry, 
and  of  right,  and  as  such,  a  Judgment 
in  tbe  action  is  an  estoppel  in  regard 
to  all  titles  litigated  therein.  See  also 
Sims  V.  Sims,  19  Ga.  124. 
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by  the  eoart,  which  the  coart  had  power  and  jnrisdiotion  to  hear  and 
determine,  and  nothing  more;  and  whenever  the  same  questions  or 
the  same  rights  or  titles  are  again  drawn  in  issae,  whether  in  a  court 
of  equity  or  court  of  law,  between  the  same  parties  or  their  privies, 
the  previous  adjudication  must  be  regarded  as  conclusive  upon  them, 
and  they  will  not  be  permitted  to  open  up  the  controversy  again."  ^ 
But  the  judgment  is  conclusive  only  as  to  the  title  litigated  and  estab- 
lished in  the  action;  it  is  not  the  recovery  which  constitutes  an 
estoppel  in  a  subsequent  action »  but  the  decision  of  the  question 
which  was  in  contestation  between  the  parties.^^  The  fact  that,  by 
reason  of  lapse  of  time,  a  judgment  for  the  recovery  of  real  property 
can  no  longer  be  enforced  by  execution,  will  not  affect  its  force  as 
an  estoppel  against  the  unsuccessful  party.'" 

I  666.    After-Acquired  Title  not  Barred. 

A  judgment  in  ejectment  is  not  conclusive  except  as  against 
defenses  actually  made,  or  legal  defenses  which  might  have  been 
made  on  the  trial.  It  does  not  deprive  a  party  of  the  right  to  acquire 
a  new  and  distinct  title,  and,  having  done  so,  to  assert  it  without  prej- 
udice from  the  former  suit.'"  Thus  a  judgment  recovered  against  a 
demandant  who  has  an  equitable  title  only,  will  not  estop  him  if  he 
afterwards  acquires  the  legal  title.''^  '"There  can  be  no  doubt  that  a 
judgment  rendered  in  an  action  to  recover  the  possession  of  real  prop* 
erty,  under  the  system  of  pleading  and  practice  adopted  in  this  state, 
is,  as  to  all  matters  put  in  issue  and  passed  on  in  the  action,  con- 
clusive between  the  parties  and  their  privies,  and  a  bar,  in  another 
action  between  the  parties  or  their  privies,  when  the  same  matters 
are  directly  in  issue.  The  bar  of  a  judgment  in  such  an  action  is, 
however,  limited  to  the  rights  of  the  parties  as  they  existed  at  the 
time  when  it  was  rendered;  and  neither  the  parties  nor  their  privies 

770Hawley  v.  SimoDS,  102  IlL  115.  828;  Mann  v.  Rogers,  85  CaL  816;  Ma- 

^^  Dawley  v.  Brown,  79  N.  Y.  890.  honey  ▼.  Van  Winkle.  88  Cal.  448;  Em- 

T^^Bazille  v.  Murray  (Minn.)*  41  N.  erson  ▼.  Sansome,  41  CaL  563;  McLane 

W.  Rep.  238.  v.  Bovee,  85  Wis.  27. 
77*  Barrows  ▼.  Kindred,  4  Wall.  899;        7^4  Brown  v.  RoberU,  24  K.  H.  18L 

Woodbridge  v.  Banning,  14  Ohio  St 
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are  precluded  by  the  same  from  showing,  in  a  subsequent  action,  any 
new  matters  occurring  after  its  rendition  which  give  the  defeated 
party  a  title  or  right  of  possession."  "^ 

§  667.    Judgment  In  Trespass. 

As  in  every  form  of  personal  action,  a  judgment  in  trespass  is  con- 
eloBive  of  the  points  actually  litigated  and  determined.  If  issue  is 
joined  upon  the  particular  question  of  a  right  of  entry  in  the  land  at 
the  time  of  the  alleged  trespass,  the  judgment  will  prove  the  same 
point  in  a  subsequent  action  of  trespass  between  the  same  parties 
concerning  the  same  land.^*  But  ''a  judgment  for  the  defendant  in 
an  action  of  trespass  qtiare  clausum  does  not  necessarily  settle  any* 
thing  beyond  the  particular  facts  of  the  trespass  sued  for.  It  may 
be  rendered  upon  failure  of  the  plaintiff  to  prove  the  acts  alleged,  or 
upon  his  failure  to  prove  his  right  of  possession.  Either  would  be 
sufficient  to  sustain  the  judgment  for  the  defendant.  If  the  proofs 
should  make  it  appear  that  the  issue  by  which  the  case  had  been 
determined  was  upon  the  right  of  possession,  still  the  judgment  would 
only  determine  the  right  of  possession  at  the  time  of  the  commission 
of  the  trespass  set  forth  in  that  case.  It  is  not  conclusive  upon  the 
title,  because  the  right  of  possession  only,  and  not  the  title,  is  involved 
in  an  action  of  trespass."^  Thus,  in  an  action  for  obstructing  a 
way  claimed  by  the  plaintiff  as  appurtenant  to  his  land,  a  verdict  and 
judgment  on  the  general  issue  pleaded  do  not  conclude  the  parties  in 
regard  to  the  title;  ^  although  such  judgment  may  be  admissible  (not 
conclusive)  evidence  to  show  that  the  plaintiff  has  a  right  to  the 
way.*^  And  since,  in  trespass  or  case  for  an  injury  to  land,  although 
the  plaintiff  may  allege  a  title  in  fee,  he  is  only  bound  to  prove  a 
possession,  a  judgment  in  his  favor,  or  a  plea  of  the  general  issue, 
will  be  conclusive  evidence  only  of  such  possession.^^ 

But  the  trial  of  an  action  of  trespass  may  turn  upon  the  question 
of  title,  and  if  either  of  the  parties  puts  his  title  in  issue  and  it  is 

n> Thrift  T.  Delaney,  69  Cal.  188,  10  T^Standisb  v.  Psrker,  2  Pick.  20,  la 

Paa  Rep.  475.  Am.  Dec.  808. 

^  Pleak  V.  Chambers,  7  B.  Mod.  56S.  ^^  Parker  v.  StandiBb,  8  Pick.  288. 

^  Hone  ▼.  Maraball,  97  Mass.  519.  ^w  porker  v.  HotcbkisB,  25  Codd.  821. 
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tried  and  passed  upon,  the  verdict  and  judgment  in  that  snit  will  be 
conclnsive  evidence  in  favor  of  (or  against)  such  title,  at  least  in  a 
subsequent  action  of  trespass.'^^  Thus  judgment  for  the  plaintiflF, 
when  put  in  evidence  in  a  subsequent  action  against  the  same  defend- 
ant for  trespass  upon  the  same  premises,  is  conclusive  evidence  of  the 
plaintiff's  title,  where  such  title  was  drawn  in  question  and  litigated 
in  the  former  suit ;  but  the  defendant  may  show  that  he  has  acquired 
title  since  the  former  action,  or  that  the  plaintiff's  title  has  termi- 
nated/"*  So  where  the  defendant  pleads  soil  and  freehold,  setting 
forth  his  claim  by  metes  and  bounds,  and  there  is  a  verdict  upon  that 
plea  in  his  favor,  the  record  is  conclusive  evidence  of  his  title  in  a 
subsequent  action  of  trespass  to  try  title  brought  by  him  against  the 
plaintiff  for  the  land  included  in  the  plea.'^    According  to  the  doc- 


TsiQutram  v.  Morewood,  8  East,  846; 
Parker  v.  Leg^ett.  18  Rich.  171;  Burt  v. 
Sternburgb.  4  Cow.  559,  15  Am.  Dec. 
402;  Small  v.  HaskinB,  26  VL  209; 
Danckle  v.  Wiles.  5  Denio.  296;  IllinolB 
&  8.  R.  Co.  V.  Cobb,  82  111.  188;  Camp- 
bell V.  Cross,  89  Ind.  155.  In  Stevens 
y.  Hughes.  81  Pa.  St  881,  885,  it  was 
said:  '*The  inconclusiveness  of  a  ver- 
dict and  Judgment  in  ejectment  is  due 
to  the  form  of  the  action,  not  to  the 
character  of  the  aubject-matter  of  the 
controversy.  The  apparent  exception 
nowhere  else  exists.  That  there  is  no 
charm  about  land  as  land  which  re- 
lieves it  from  the  operation  of  the  gen- 
eral rule  that  a  Judgment  between  the 
tame  parties  or  their  privies,  directly 
opon  the  same  matter,  is  the  end  of 
controversy, — that  it  is  an  estoppel 
against  future  litigation  of  the  same 
question, — is  evident  from  the  fact  that 
a  fine,  a  common  recovery,  a  simple 
Judgment  in  a  writ  of  right,  and  indeed 
Judgments  in  any  real  action,  have  al- 
ways been  held  to  be  conclusive.  What- 
ever, therefore,  may  be  the  rule  in  re- 
gard to  ejectments,  there  is  neither  rea- 
ion  nor  authority  for  the  position  that 
a  Judgment  upon  a  traverse  of  a  plea  of 
Uberum  UnemenXum  in  trespass  does  not 
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estop  a  party  to  it,  or  his  privy,  from 
again  asserting  or  denying  the  same 
freehold  in  a  subsequent  action  of  tres- 
pass. **  So  again,  in  White  ▼.  Chase, 
128  Mass.  158,  Morton,  J.,  observed: 
""It  is  true  that  an  action  of  tort  In  the 
nature  of  trespass  qudre  elausumf regit 
does  not  necessarily  Involve  anything 
more  than  the  right  of  possession,  that 
the  title  or  seisin  may  not  be  in  issue, 
and  that  the  Judgment  in  such  action  is 
conclusive  only  upon  the  matter  ad- 
Judged,  which  is  the  right  of  possession. 
Johnson  v.  Morse,  11  Allen,  540;  Morse 
V.  Marshall,  97  Mass.  519.  But  the  trial 
of  an  action  of  trespass  may  turn  upon 
the  question  of  title,  and  if  that  ques- 
tion is  put  in  issue,  tried,  and  passed 
upon  by  the  Jury  or  court  or  a  referee, 
the  verdict  or  finding,  and  the  judg- 
ment following  it,  are  competent  evi- 
dence of  that  fact  in  a  subsequent  writ 
of  entry  between  the  same  parties,  even 
if  it  does  not  operate  as  a  conclusive 
estoppeL  Eastman  v.  Cooper,  15  Pick. 
276;  Dutton  v.  Woodman,  9  Cush.  255; 
Sawyer  v.  Woodbury,  7  Gray,  499;  Bur- 
len  V.  Shannon.  99  Mass.  200.  ** 

78S  Burt  V.  Sternburgh,  4  Cow.  559, 15 
Am.  Dec.  402. 

7"  Parker  v.  Leggett,  18  Rich.  171. 
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trine  of  a  majority  of  the  cases,  it  is  necessary,  in  order  to  make  a 
jadgment  in  trespass  conclusive  of  the  title,  that  the  title  should  have 
been  expressly  put  in  issue  by  plea  of  liberum  tenementum  or  some 
other  equivalent  plea;  it  is  not  sufBcient  that  it  came  in  controversy 
under  the  general  issue.'^  As  stated  in  a  Massachusetts  decision, 
"an  action  of  tort  in  the  nature  of  trespass  doe^  not  bind  the  title  as 
between  the  parties,  unless  it  appears  by  special  plea  or  particular 
specification  of  defense,  or  in  some  other  mode,  that  the  particular 
fact  which  is  claimed  to  be  settled  was  adjudicated  upon  by  the  tri- 
bunal to  which  it  was  presented."^  But  there  is  also  authority  for 
the  proposition  that  it  is  alone  necessary  that  the  title  should  have 
been  actually  and  fully  litigated  and  passed  upon,  and  that,  in  that 
case,  the  judgment  will  be  conclusive  upon  that  question,  although 
it  may  have  arisen  upon  the  general  issue  and  not  under  a  special 
plea.***  And  this  rule  seems  to  us  to  be  more  in  harmony  with  the 
best  accepted  doctrines  in  regard  to  the  identification  of  the  "matter 
in  issue"  and  the  scope  of  the  estoppel.^ 

§  668.    Whether  Judgment  in  Trespass  is  Oondusive  in 

Subsequent  Xyectment. 

In  the  preceding  section  we  considered  the  effect  of  a  judgment  in 
trespass  when  offered  as  a  bar  or  estoppel  in  another  action  of  tres- 
pass. But  whether  the  judgment  in  trespass,  title  having  been 
drawn  in  question  and  determined,  will  be  conclusive  in  a  subsequent 
ejectment  or  other  action  for  the  recovery  of  the  land  itself  is  a  con- 
troverted point.  It  is  held  in  the  afBrmative  in  some  few  states.^" 
But  it  is  denied  in  Pennsylvania;^^  although  it  is  thought,  in  that 
state,  that  the  judgment  in  trespass  might  be  admissible  as  ''per- 

is«PotUr  V.  Baker  19  N.  H.  166;  Stan-  n^See  supra,  §  614. 

ditb  ▼.  Parker,  2  Pick.  20,  18  Am.  Dec.  7»  Campbell   v.  Cross,  89  Ind.  156; 

893;  Parker  V.  Hotchkiss,  26  Conn.  821;  Hargas  v.  Goodman,  12  Ind.  629;  Rice 

Stevens   v.    Hughes,   81   Pa.    St.  881;  v.  King,  7  Johns.  20;  McEnight  v.  Dan- 

Dnnckle  v.  Wiles.  5  Denio,  296.    See  lop,  4  Barb.  86;  Parker  v.  Leggett,  18 

tlio  Bogers  v.  Ratcliff,  8  Jones  L.  225.  Rich.  171. 

^SUpleton  V.  Dee,  182  Mass.  279.  ^  Kerr  ▼.  Chess,  7  Watts,  867;  Sabins 

^  Shetilesworth  v.  Hughey,  9  Rich.  v.  McGhee,  86  Pa.  St.  458. 
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suasive"  evidence  in  favor  of  the  saccessfnl  party .^  But  if  concla- 
sive  at  all,  it  is  conclusiye  only  upon  the  title  litigated.  Thus  where, 
to  an  action  of  trespass^  the  defendant  pleaded  the  general  issue  and 
lib.  ten.^  which  were  found  for  the  plaintiff,  it  was  held  that  in  an 
ejectment  brought  by  the  same  plaintiff  against  the  same  defendant, 
for  the  same  land,  the  former  finding  did  not  estop  the  defendant 
from  denying  the  plaintiff's  title,  for  that  title  was  not  put  in  issue 
by  the  pleadings,  but  only  the  defendant's  title.^^  In  Massachusetts 
it  is  held  that  where  the  trial  of  an  action  of  trespass  turns  upon 
the  question  of  title,  and  the  title  is  put  in  issue  and  passed  upon, 
the  verdict  and  judgment  in  that  action  are  competent  evidence  of 
that  fact  in  a  subsequent  writ  of  entry  between  the  same  parties, 
though  not  conclusive  by  way  of  estoppel.^  In  Michigan,  princi* 
pally  for  reasons  drawn  from  the  statute  law  of  that  state,  the  courts 
refuse  to  give  a  conclusive  effect  to  a  judgment  in  trespass  when 
offered. in  a  subsequent  ejectment.^ 


§  669.    Trespass  to  Try  Titles. 

The  action  of  trespass  to  try  titles  is  a  remedy  provided  by  statute 
in  a  number  of  the  states  for  the  recovery  of  realty.    Its  object 


w  Hoey  V.  Furman.  1  Pa.  St  886,  44 
Am.  Dec  129. 

^  Stokes  V.  Fraley,  5  Jones  (K.  Car.). 
B77. 

TM  White  V.  Chase,  128  Mass.  168; 
Eastman  v.  Cooper,  16  Pick.  276.  26 
Am.  Dec.  600;  Sawyer  v.  Woodbury.  7 
Qray,  499, 66  Am.  Dec.  618.  See  Arnold 
V.  Arnold,  17  Pick.  4;  Johnson  v.  Morse, 
11  AUen,  540. 

T^Eeyser  v.  Sutherland,  69  Mich.  456, 
26  N.  W.  Rep.  865.  In  this  case  it  was 
said:  "A  Judgment  in  trespass  cannot, 
in  our  opinion,  under  any  circum- 
stances, be  a  bar  to  a  subsequent  eject- 
ment suit  for  the  same  premises,  even 
though  the  parties  in  both  suits  are  the 
same.  If  the  contrary  doctrine  was 
supported  by  the  common  law,  it  would 
not  be  in  harmony  with  the  laws  of  this 
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state,  but  inconsistent  with  oar  statutes 
in  relation  to  the  actions  of  ejectment 
and  trespass.  A  party  is  entitled  to  but 
one  trial,  as  a  matter  of  right,  in  this 
state,  in  an  action  of  trespass,  while  in 
ejectment,  upon  payment  of  costs  of 
the  first  trial,  he  has  an  absolute  right 
to  another  trial,  of  which  no  court  can 
debar  him.  How.  Stat  §  7832;  Denni- 
son  ▼.  Genesee  Circuit  Judge,  87  Mich. 
285.  A  single  Judgment  in  ejectment 
is  not  necessarily  final  for  any  purpose. 
Rice  V.  Auditor  General.  30  Mich.  18. 
A  judgment  in  trespass,  on  the  con- 
trary, is  final  unless  set  aside  by  the 
trial  court  or  reversed  by  an  appellate 
one.  If  a  judgment  in  trespass,  there- 
fore, was  permitted  to  be  a  bar  to  a 
subsequent  action  of  ejectment  by  the 
same  parties,  and  involving  the  title  to 
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beiog  to  provide  a  oonyenient  and  efficacious  method  for  the  settlement 
of  disputed  qnestions  of  title,  it  is  generally  provided  that  the  result 
shaU  be  final  and  conclusive  on  the  losing  party .^  But  this  is  not 
always  the  case,  especially  where  this  action  is  merely  given  as  an 
allowable  substitute  for  ejectment,  and,  under  the  laws  of  the  par- 
ticular state,  a  judgment  in  ejectment  is  not  conclusive.^  It  does 
not  bar  an  after-acquired  title.  Where  there  is  a  recovery  against 
the  defendant  in  an  action  of  trespass  to  try  title,  and  he  subse- 
quently acquires  title  by  taking  out  a  grant  and  re-enters,  the  recov- 
ezy  in  the  first  is  not  an  estoppel  in  a  second  action  for  the  same 
land.'* 

I  660.    Judgment  in  Partition. 

At  the  common  law,  partition  was  regarded  as  a  mere  possessory 
action,  not  involving  the  title  to  the  property,  but  only  determining 
upon  the  possession.  And  therefore  it  could  at  most  bar  an  action 
of  equal  grade,  that  is,  a  possessory  action;  but  it  could  not  stand 
in  the  way  of  a  subsequent  action  of  a  higher  grade  or  dignity,  e.  ^., 
a  writ  of  right.^  But  nevertheless  the  action  of  partition  forms  no 
exception  to  the  general  rule  that  a  judgment  is  conclusive  of  every 


the  same  premlseB,  the  statutory  right 
of  new  trial,  granted  in  ejectment, 
coold  easily  be  nullifled.  The  plaintiff, 
it  liberty  to  choose  his  form  of  action, 
would  bring  trespass  and  settle  his  title 
is  one  trial.  Under  the  decisions*  in  the 
itate  of  New  York,  holding  a  Judg- 
ment in  trespass  gtMre  eiausum  a  bar  to 
tn  action  of  ejectment,  we  find  it '  quite 
common  for  a  party  claiming  the  title 
to  land  and  the  right  of  possession,  and 
who  desires  to  avoid  the  delays  conse- 
qaent  upon  the  statutory  right  to  new 
trials  in  an  action  of  ejectment,  to  bring 
bis  action  in  trespass  and  so  establish 
bis  right  to  the  title  and  possession 
open  a  single  trial.'  Shumway  v. 
fihamway,  42  N.  Y.  145.  We  do  not 
feel  Justified  in  thus  rendering  the  right, 
granted  by  the  law-making  power,  to  a 
sew  trial  in  ejectment  abortive  and  in- 


effective, as  has  been  done  in  oar  sister 
state.  We  should  hesitate  thus  to  an- 
nul the  statute,  even  if  the  well-settled 
rule  of  the  common  law  authorized  the 
bar  contended  for  in  this  case.  ** 

wpisk  V.  Miller,  30  Tex.  679;  Dyson 
V.  LfCek,  5  Strobh.  141. 

7>B Mitchell  V.  Robertson,  15  Ala.  412; 
Camp  V.  Forrest,  18  Ala.  114 

T^Bank  of  South  Carolina  v.  Bridges, 
11  Rich.  87. 

WMallett  ▼.  Foxcroft,  1  Story,  474; 
Pierce  v.  Oliver,  18  Mass.  211;  Nash  v. 
Cutler,  16  Pick.  500;  Groundie  v.  North- 
ampton Co..  7  Pa.  St  288;  McClure  v. 
McClure,  14  Pa.  St  186;  Richman  v. 
Baldwin,  21  N.  J.  Law,  898;  Nicely  v. 
Boyles,  4  Humph.  177,  40  Am.  Dec.  688; 
Wbitlock  V.  Hale,  10  Humph.  68; 
Freem.  Cotenancy,  §  529. 
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matter  which  is  actually  and  necessarily  involved  in  its  determina- 
tion. And  hence,  if  the  title  of  the  property  comes  in  issue,  it  is 
bound  by  the  judgment.^  And  now,  in  most  of  the  American  states, 
partition  has  ceased  to  be  regarded  as  a  mere  possessory  action,  and 
has  come  to  involve  the  right  of  property  as  well  as  the  possession ; 
and  in  such  cases  the  judgment  is  conclusive  upon  every  right  or  title 
which  either  of  the  parties  presented,  or  might  have  put  in  issue,  in 
the  litigation.^  "Title  to  real  estate  may  be  put  in  issue,  tried, 
and  determined  in  partition  proceedings,  and  when  so  put  in  issue, 
tried,  and  determined,  the  judgment  rendered  is  binding  upon  all  the 
parties  to  the  issue."  ^  The  rule  in  New  York  is,  that  a  judgment 
in  an  action  for  partition  is  binding  and  conclusive  upon  all  the 
parties,  not  only  as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  have  litigated  and  had 
decided,  as  incident  to  or  essentially  connected  with  the  subject-mat- 
ter of  the  litigation  within  the  purview  of  the  action,  either  as  mat- 
ter of  claim  or  defense.^^  On  these  principles,  where  the  plaintiff 
in  an  ejectment  suit  claims  premises  which  had  been  set  off  to  the 
party  under  whom  the  defendant  claims  by  a  judgment  rendered  in 
a  suit  for  partition  to  which  the  plaintiff  was  a  party,  the  latter  is 
estopped  from  setting  up  title  against  the  judgment.^^  The  judgment 
therefore  establishes  the  title  of  the  parties  to  the  land  partitioned, 
and  is  conclusive  as  to  any  adverse  claim  of  title  or  of  posses- 
sion on  their  part  existing  at  the  time  of  its  rendition.^  It  is  con- 
clusive evidence  upon  the  parties  and  their  privies  that  the  land  set 

TMFozcroft  y.  Barnes,  29  Me.   128;  Doolittle  v.  Don  Maus.  84  III.  457;  Tel- 

Burghardt  v.  Van  Deusen,  4  Allen,  875;  ford  v.  Barney,  1  Qreene  (Iowa).  675; 

Herr  v.  Herr.  5  Pa.  St  428,  47  Am.  Dec.  Forder  v.  Davis.  88  Mo.  107;  PenU  v. 

416;  Ibmsen  ▼.  Ormsby,  82  Pa.  St  200;  Kuester,  41  Mo.  450;  Hart  v.  Steedman 

Dixon  V.  Warters,  8  Jones  (N.  Car.),  (Mo.),  11  S.  W.  Rep.  998;  Hancock  v. 

449;  Rabb  v.  Aiken,  2  McCord  Ch.  125.  Lopez,  58  Cal.  862;  Morenbout  v.  Hi- 

7w  Whittemore  ▼.  Sbaw,  8  N.  H.  893;  guera,  82  CaL  295;  Lineban  ▼.  Hatba- 

Olapp  ▼.  Bromagbam,  9  Cow.  569;  Jen-  way,  64  Cal.  251;  Freem.  Cotenancy,  § 

kins  ▼.  Fabey.  78  N.  Y.  855;  Sbort  ▼.  581. 

Prettyman,  1  Honst  884;  Stean  v.  An-  ^Fleenor  ▼.  Driskill,  97  Ind.  27. 

derson,  4  Harringt  209;  Mills  ▼.  W^itb-  »» Jordan  v.  Van  Epps,  85  N.  Y.  427. 

erington,  2  Dev.  &  Bat  488;  Muse  v.  ^Doolittle  v.  Don  Maus.  84  III.  457. 

Edgerton,    Dud.    Eq.   179;    Reese    ▼.  M3  Bobb  v.  Grabam,  89  Mo.  200, 1  & 

Holmes,  6   Ricb.   Eq.  540;  Dabney  ▼.  V7.  Rep.  90. 
Manning,  8  Obio,  821,  17  Am.  Dec.  697; 

(796) 


Ch.  18]  ESTOPPEL   BY   JUDGMENT.  §  661 

off  to  the  petitioner,  together  with  a  spring  of  water  situated  thereon, 
was  formerly  held  by  the  parties  in  common.^    But  while  the  jadg* 
ment  in  partition  is  oonclasive  as  to  the  title  under  which  the  parties 
hold  in  common,  it  does  not  invest  them  with  any  new  title,  nor  have 
the  effect  of  changing  their  title,  its  only  legal  effect  being  to  sever 
the  anity  of  possession.^    Hence  a  judgment  in  partition,  assigning 
a  share  of  the  land  to  one  for  life,  who  is  really  seised  of  the  share  in 
fee  simple,  gives  the  share  in  fee,  having  the  effect  merely  to  part 
the  land,  without  otherwise  affecting  the  title,  unless  an  issue  had 
been  made  and  directly  decided  as  to  the  title.^    In  some  few  states, 
the  rules  hitherto  stated  do  not  apply,  or  are  accepted  only  with  con- 
siderable modifications.     Thus,  in  Pennsylvania,  "it  is  settled  that 
partition  operates  merely  on  the  lines  of  division,  leaving  the  tiUe 
unaffected.     Where,  therefore,  partition  is  not  followed  by  actual 
occupancy  of  the  purpart,  or  the  verdict  is  adverse  to  the  demandant, 
there  is  nothing  to  bar  a  subsequent  ejectment  to  try  a  disputed 
title. "  ^    So  in  Texas,  a  decree  of  partition  of  the  land  of  a  testator, 
and  confirmation  of  the  commissioner's  report,  made  by  a  probate 
court,  do  not  estop  a  devisee,  who  is  a  party  to  the  proceedings,  to 
set  up  a  claim  to  the  land  otherwise  derived,  as  the  probate  court 
has  no  anthority  to  determine  title  to  land.^     A  petitioner  for  par- 
tition will  be  barred  or  estopped  by  a  judgment  on  a  former  petition, 
if  the  parties  and  the  title  put  in  issue  or  necessarily  decided  are  the 
same;   but  where  the  former  petition  was  of  part  only  of  the  land 
held  in  common,  and  all  the  co-tenants  were  not  made  parties  to  the 
suit,  the  judgment  will  not  be  a  bar  or  estoppel  to  a  subsequent  peti- 
tion for  partition  of  the  whole  land  held  in  common  and  to  which  all 
the  co-tenants  are  made  parties.^ 

§  661.    Parties  Bound  by  Partition. 

A  judgment  in  partition  is  conclusive  upon  all  persons  having  any 
interest,  contingent  or  otherwise,  who  are  made  parties,  and  convey- 

M£d«oii  V.  Munsell.  12  Alien,  000.  ^  Ross  v.  Pleasants,  19  Pa.  St.  168. 

••Cristy    ▼.    Spring   Valley  Water        wsMayo  v.Tudor's  Heir8(Tex.).  12  8. 

Works,  68  Cal.  78, 8  Pa&  Rep.  849;  Flee-  W.  Rep.  117. 
Dor  T.  DriakiH,  97  Ind.  27.  «»  Colton  v.  Smith,  11  Pick.  811,  22 

•**  Kenney  v.  Phililpy,  91  Ind.  511.  Am.  Dec.  876. 
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ances  npon  sale  under  the  jadgment  are  a  bar  in  law  and  equity  as 
against  all  such  parties  or  their  representatives."®    And  when  pro- 
ceedings in  partition  are  properly  taken  to  bind  ''unknown  owners," 
the  judgment  not  only  concludes  such  persons  in  respect  to  any 
interest  they  may  have  as  tenants  in  common,  but  precludes  them 
afterwards  from  showing  that  they  had  a  paramount  title  in  sever- 
alty to  any  part  of  the  partitioned  premises.^     And  where  such 
proceedings  are  regularly  prosecuted,  and  there  is  no  showing  of  any 
fraud  or  collusion^  a  person  who  was  cited  only  in  the  class  of 
"unknown  owners"  is  concluded,  although  in  reality,  at  the  time, 
be  was  in  possession  claiming  in  severalty;  because,  by  his  silence, 
he  admits  the  tenancy  in  common  and  the  right  of  the  petitioners 
to  have  partition."'    According  to  the  English  rule,  the  possible  or 
contingent  interests  of  reversioners  or  remaindermen  (including  per- 
sons not  in  e$$e)  may  be  cut  off  by  a  decree  in  partition,  if  they 
were  virtually  represented  by  the  presence  on  the  record  of  the  per- 
son entitled  to  the  first  estate  of  inheritance.^'    In  New  Tork,  this 
can  be  done  only  when  the  judgment  provides  for  and  protects  such 
interests,  by  substituting  the  fund  derived  from  the  sale  of  the  land 
in  place  of  it,  and  preserving  the  fund  to  the  extent  necessary  to 
satisfy  such  interests."^ 

§  662.    Action  for  Use  and  Occupation. 

The  action  for  "use  and  occupation"  is  a  species  of  aBsumpsit, 
which  lies  when  one  has  used  another's  realty  under  a  contract, 
express  or  implied,  to  pay  therefor,  and  for  the  value  of  which  an 
action  for  rent  cannot  be  maintained,  as  for  want  of  a  lease,  or  of  an 


MO  Jenkins  ▼.  Fahey.  78  N.  Y.  855. 

Ml  Kane  v.  Rock  River  Canal  Co.,  15 
Wis.  179,  citing  Eester  v.  8tark.  10  III. 
828;  Fozcroft  ▼.  Barnes.  29  Me.  128; 
Rogers  v.  Tucker,  7  Ohio  St.  417;  Pfeltz 
V.  Pfeltz.  1  Md.  Ch.  455;  Reese  v. 
Holmes,  5  Rich.  Eq.  540;  Blakely  v. 
Calder.  15  N.  Y.  617;  Mead  v.  Mitchell, 
17  N.  Y.  210;  Croghan  v.  Livingston, 
17  N.  Y.  218. 
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MS  Cook  ▼.  Allen.  2  Mass.  461. 

013  Wills  ▼.  Slade,  6  Yes.  498;  Gaskell 
▼.  Gaskell,  6  Sim.  648.  See  Goodesa  ▼. 
Williams,  2  Y.  &  Col.  595. 

BHMonarque  v.  Monarque,  80  K.  Y. 
820.  See  also  Nodine  v.  Greenfield.  7 
Paige.  544;  Mead  ▼.  Mitchell.  17  N.  Y. 
210;  Cheeseman  ▼.  Thome,  1  Edw.  Ch. 
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agreement  to  pay  a  specified  sum."^  A  jadgment  recovered  by  the 
plaintiff  in  this  action  is  admissible  in  evidence  against  the  defend- 
ant»  on  the  trial  of  a  writ  of  entry  brought  against  him  by  the  plaintiff 
in  the  former  action  to  recover  possession  of  the  same  real  estate^ 
ihoagh  probably  not  conclusive.*^ 

§  663.    Forcible  Entry  and  Detainer. 

"A  jadgment  in  an  action  of  forcible  entry  and  detainer  cannot  be 
pleaded  as  a  bar  to  an  action  of  ejectment,  for  the  reason  that  the 
questions  involved  in  the  two  proceedings  are  different.  The  object 
of  the  action  of  ejectment  is  to  try  the  title  to  property,  while  in  an 
action  of  forcible  entry  and  detainer  the  immediate  right  of  posses- 
sion is  all  that  is  involved,  and  the  title  cannot  be  inquired  into  for 
any  purpose."  ''^  "It  is  plain  that  in  a  proceeding  for  a  forcible  entry 
and  detainer,  it  is  the  mere  naked  possession  in  fact  which  is  put  in 
issue,  and  of  course  the  judgment  in  such  case  can  be  no  evidence 
in  an  action  of  ejectment,  in  which  the  right  of  entry  is  the  point  in 
issue.***'*  Nor  does  the  judgment  furnish  any  evidence  of  a  right  in 
the  plaintiff  to  recover  in  an  action  for  mesne  profits.*^*  But  not- 
withstanding its  inconclusiveness  upon  the  title,  the  judgment  in  this 
species  of  action  is  final  and  binding  as  to  all  questions  actually  and 
necessarily  litigated  and  determined.  It  is  evidence  of  the  right  and 
extent  of  the  plaintiff's  possession,  and  the  defendant  is  estopped 
from  contesting  the  same.***  So  also,  in  a  special  statutory  class  of 
actions  called  by  this  name,  the  judgment  is  conclusive  as  to  the 

m 

existence  of  the  relation  of  landlord  and  tenant  between  the  parties, 
and  as  to  the  defendant's  wrongful  holding  over,  and  these  issues 
cannot  be  again  tried  under  color  of  a  suit  in  chancery.*'^  A  verdict 

*»  Hurley  T.Lamoreanx,  29  Minn.  188.  Harvie  v.  Turner,  46  Mo.  444;  Dale  v. 

13  N.  W.  Rep.  447.  Doddridge.  9  Nebr.  188, 1  N.  W.  Rep. 

tucobb  y.  Arnold,  13  Met  89;  Jones  999. 

T.  Reynolds,  7  Car.  &  P.  885.  u«Mattoz  v.  Helm,  6  Li  it  185, 15  Am. 

''f  RiTerside  Co.  v.  Townsend,  130  111.  Dec.  64. 

9.  9  K.  E.  Rep.  65;  Mattoz  v.  Helm,  0  *^  Casey  ▼.  McFalls,  8  8need.  116. 

Litt  185.  15  Am.  Dec  64;  Flsb  v.  Ben-  »>  Mitcbell  ▼.  Davis.  28  Cal.  881. 

iOtt,  71  Cal.  438.  13  Pac.  Rep.  454;  YTill-  »  Norwood  v.  Kirby,  70  Ala.  897. 
iams  T.  Kewcomb,  16  Mo.  App.  185; 
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and  judgment  of  restitution  in  an  action  of  forcible  entry  and 
detainer  for  a  tract  of  land,  part  of  a  larger  tract,  all  of  which  is 
claimed  by  the  defendant  under  the  same  alleged  title,  is  conclusive, 
in  a  subsequent  ejectment  between  the  same  parties,  upon  the  ques- 
tion of  the  right  of  possession  at  the  date  of  the  forcible  entry,  not 
only  as  to  the  tract  actually  detained  by  the  defendant  but  as  to  the 
wbole.^  But  judgment  for  the  defendant  is  not  sufficient  to  bar  a 
second  suit,  without  extrinsic  proof  that  the  cause  of  action  was  the 
same  in  the  prior  as  in  the  second  suit.  Where  the  only  demand  of 
possession  shown  appears  to  have  been  made  after  the  determi- 
nation of  the  first  suit,  the  judgment  for  the  defendant  therein  cannot 
be  held  a  bar  to  a  second  action  brought  after  such  demand.*** 

§  664.    Action  to  Quiet  Title. 

In  an  action  to  quiet  title,  all  matters  affecting  the  title  of  the 
parties  to  the  action  may  be  litigated  and  determined,  and  the  judg- 
ment therein  is  final  and  conclusive.***  A  general  finding  of  title  in 
the  plaintifif,  and  consequently  of  no  title  in  the  defendant,  is  a  con- 
clusive and  binding  decision  against  the  defendant  on  the  question 
of  title,  from  whatever  source  it  may  be  derived,  and  forever  estops 
him  from  asserting  a  claim  of  title  which  existed  at  the  time  of  the 
finding  and  judgment.*^  When  a  decree,  on  a  bill  to  correct  a  mis- 
take in  the  description  of  land  in  a  deed,  finds  that  the  place  at  which 
the  survey  was  commenced  was  not  the  correct  one,  but  the  survey 
should  have  commenced  at  another  point,  in  an  action  of  ejectment 
between  the  parties  the  question  of  boundary  is  re$  judicata^  and  the 
decree  conclusive  upon  them  as  to  its  correctness.*** 

§  666.    Dower  Proceedings. 

In  a  proceeding  for  dower,  where  the  land  is  treated  by  the  parties 
and  recognized  by  the  court  as  belonging  to  the  estate  of  the  deceased 

•»  Bradley  ▼.  West.  68  Mo.  69.  Minn.  515;  Davis  v.  Lennen  (Ind.),  24 

w  Merrin  v.  Lewis.  90  111.  505.  N.  E.  Rep.  885. 

<M  Indiana,  B.  &  W.  R.  Co.  v.  Allen.  ^^  Board  of  County  Commissioners  v. 
113  Ind.  808,  15  K.  E.  Rep.  451;  Starr  v.  Welch  (Kans.),  20Pac.  Rep.  488;  Barton 
Stark,  1  Sawy.  275;  Doyle  ▼.  Hallam,  21     ▼.  Huma,  87  Fed.  Rep.  788. 

MB  Mueller  ▼.  Henning.  102  OL  640. 
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hoBband,  and  the  title  as  being  in  his  heirs,  the  judgment  rendered 
is  eondosiYe  between  the  parties  and  those  claiming  under  them, 
and  henoe  the  widow  in  such  case  will  be  estopped  from  setting  up 
title  in  herself  to  the  land  embraced  in  the  proceeding.^ 


§  666.    Foreclosure  Suits. 

Ad  action  to  foreclose  a  mortgage  does  not  ordinarily  involve  a 
eoDsideration  of  the  question  of  title.  But  the  title  may  be  put  in 
issne  in  such  a  suit,  and  if  it  is  put  in  issue  and  actually  passed  upon 
and  determined,  the  decree  adjudicating  it  will  be  as  binding  and 
eonelasive  upon  the  parties  as  if  rendered  in  any  other  species  of 
aetion."* 


S  667.    Award  of  Arbitrators  upon  Title  to  liand. 

An  award  of  arbitrators,  although  it  cannot  of  itself  transfer  the 
title  of  real  estate,  may  decide  in  whom  the  title  is;  and  it  will  con* 
dade  the  party  against  whom  it  is  made,  and  those  claiming  under 
him,  from  again  contesting  such  title,  and  the  party  in  whose  favor 
the  title  is  determined  may  avail  himself  of  the  award,  in  a  Bubse« 
qnent  action,  by  way  of  estoppel.^  According  to  the  supreme  court 
<rf  Pennsylvania,  ''It  is  certain  that  an  award  cannot  make  an  actual 
transfer  of  the  title  to  land,  and  therefore  it  appears  in  some  of  the 
<dd  cases  an  inference  was  falsely  drawn  that  it  was  not  conclusive 
on  the  title.  Supposing  that  in  strict  law  it  was  so,  it  did  not  follow 
that  equity  would  not  decree  a  specific  performance,  after  which  the 
award  would  become  conclusive.  No  agreement  short  of  a  convey- 
anee  can  make  a  transfer  of  land,  yet  it  is  the  daily  business  of 
chancery  to  compel  the  performance  of  such  agreements;  and  with 

■'Sigmon  t.  flawn,  86  N.  Car.  810;  LesBee  v.  Matthews,  2  Harr.  (DeL)  80; 

Oay  T.  StanceU,  76  N.  Car.  860.  8ellick  v.  Adams,  16  Johns.  107;  Coz  t. 

MBondy   t.  Cannlngham,  107  Ind.  Jagger,  2  Cow.  688,  14  Am.  Dec.  622; 

m.  8  N.  £.  Bcp.  174;  Ulrich  t.  Drisch-  Murray  v.  Blackledge,  71  N.  Car.  482; 

•D.  88  lad.  854.  Loring  ▼.  V^^hittemore,  18  Cray,  288; 

**8helton   v.  Alcoz,   11  Conn.  240;  Girdler  v.  Carter,  47  N.  H.  806. 
Carqr  t.  WUcoz,  6  N.  H.  177;  Porter's 
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as»  who  have  no  chancery,  a  decree  for  specific  performance  is  con- 
sidered as  made  in  all  cases  where  a  chancellor  would  make  it.  No 
satisfactory  reason  has  been  given  why  the  proprietors  of  land  should 
not  have  as  much  power  to  bind  the  title  by  an  award  as  the  title  to 
personal  property.  The  same  policy  which  permits  one  is  applicable 
to  the  other,  and  indeed  the  fluctuation  of  sentiment  on  this  subject 
seems  at  length  to  have  settled  down  into  an  opinion  conformable  to 
common  sense, — ^that  the  owners  of  property,  either  real  or  personal, 
may  submit  the  title  to  the  decision  of  arbitrators,  whose  award  shall 
be  conclusive."'" 


i  668.    Bankruptcy  Proceedings. 

Where  the  title  to  land  has  been  passed  upon  by  the  federal  eonrt 
in  proceedings  in  bankruptcy,  in  which  the  court  had  jurisdiction  of 
the  parties  and  property,  the  judgment  is  conclusive  on  the  same 
parties  in  the  state  court."*^ 


Pabt  VIII.    Judgments  in  Actions  Concebning  Chattels. 

§  669.    Trespass. 

A  recovery  in  trespass  for  a  wrongful  taking  of  property,  where 
damages  are  given  for  the  taking  only,  is  no  bar  to  an  action  of 
trover  for  a  subsequent  conversion  to  recover  the  value.*"  But  if  {he 
defendant  have  judgment  in  an  action  of  trespass,  this  will  preclude 
the  plaintiff  from  afterwards  maintaining  his  action  to  recover  the 
value  of  the  same  goods.^  A  plea  of  not  guilty,  in  an  action  of 
trespass  for  taking  and  carrying  away  chattels,  does  not  put  in  issue 
the  question  of  the  right  of  property;  it  is  merely  a  traverse  of  the 
alleged  wrongful  taking.^  In  general,  the  judgment  in  this  species 
of  action  will  not  be  conclusive  upon  the  question  of  ownership, 

o*  Davit  v.  Havard,  16  Serg.  &  R.  165,  «<  Stewart  ▼.  Martio,  16  V t  8S7. 

16  Am.  Dec  667.  ^Rice  v.  King,  7  Johns.  SO;  Johnson 

•n  Smith  y.  Walker,  77  Ga.  SS9»  8  &  v.  Smith,  8  Johns.  888. 

E.  Rep.  256.  »« Harris  t.  Miner,  28  DL 185. 
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unless  it  appears  that  that  was  the  issue  actually  litigated  and  passed 
upon.  Thus  in  an  action  of  trover  to  recover  certain  property^  between 
the  daimant  of  title  thereto  and  the  person  in  possession  of  the 
same,  who  had  purchased  it  at  a  constable's  sale,  the  defendant 
offered  in  evidence  the  record  of  a  judgment  in*  favor  of  the  sureties 
on  the  constable's  bond  in  an  action  of  trespass  against  them  for  bis 
alleged  wrongful  levy  on  the  same  property  and  the  sale  of  it  to  the 
present  defendant.  But  it  was  held  that  the  judgment  was  not  evi« 
denoe.  For  the  verdict  in  trespass,  in  favor  of  the  sureties,  may 
not  have  involved  the  title  to  the  property,  but  may  have  turned  on 
very  different  issues.^ 

§  670.    Trover. 

A  judgment  in  an  action  of  trover  against  the  defendant's  war« 
rantee,  rendered  upon  a  trial  involving  only  the  defendant's  title  to 
ehattela  as  against  that  of  the  plaintiff,  is  a  bar  to  an  action  by  the 
plaintiff  against  the  defendant  himself,  involving  the  same  issue  and 
4o  be  supported  by  the  same  testimony.^ 

§  671.    Beplevln. 

Generally  speaking,  the  one  fact  established  by  a  judgment  in 
teplevin,  is  the  right  of  the  successful  party  to  the  immediate  posses* 
eion  of  the  property  in  question,  and  upon  that  point  the  judgment 
is  conclusive.^  But  ''while  it  is  true  that  in  the  action  of  replevin, 
ordinarily,  the  only  question  is  the  right  of  possession,  yet  if  the 
party  interested  in  the  subject-matter  of  the  controversy  interposes 
and  sets  np  special  matter  to  defeat  the  claim,  that  matter  is  con. 
olnded  by  that  litigation."  ^  The  question  of  title  is  not  necessarily 
in  iflsne  in  replevin,  and  where  it  is  not  put  in  issue  by  the  pleadings, 
an  adjudication  thereon  is  extrajudicial  and  void;  and  evidence, 
otherwise  admissible,  that  a  chattel  mortgage  on  the  property  remains 
id,  18  not  rendered  inadmissible  by  the  adjudication  in  such 


•■•GreaTei  v.  Ifiddlebrooks,  60  Ga.        •'^  Allen  v.  Batman,  188  Mass.  68(1 
J40.  WMiBBoari  Pac.  R.  Co.  v.  Levy,  17 

•**  Atkinson  v.  VV^hite,  dO  Ma  800.  Mo.  App.  601. 
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caBe.*"  In  order  that  the  judgment  may  be  conclasive  apon  the 
question  of  ownership^  it  must  clearly  appear  that  that  was  the 
issue  actually  determined.  Thus,  where,  under  the  plea  of  non 
detinet,  the  jury  found  that  the  defendant  ''did  unlawfully  detain 
the  goods,**  and  wals  silent  as  to  the  property  therein,  and  the 
judgment  was  '-that  the  plaintiff  do  have  and  retain  the  goods,"  it 
was  held  that  the  only  matter  here  adjudicated  was  the  right  to 
retain  and  possess  the  goods  merely  at  the  time,  and  that  the  ques- 
tion  of  title  was  not  concluded."*  A  defendant  in  replevin  is  not 
estopped  by  a  judgment  for  the  return  of  a  certain  deed  from  assert- 
ing title  to  the  real  estate  therein  described.^  It  is  well  settled 
that  issues  tried  and  determined  in  a  replevin  suit  cannot  be  .again 
presented  in  an  action  on  the  replevin  bond.^  And  if  the  question 
of  ownership  was  actually  in  issue  and  decided  in  the  plaintiff's  favor 
in  the  replevin  suit,  the  judgment  will  estop  the  defendant  and  his 
sureties  from  asserting,  in  an  action  on  the  replevin  bond,  that  the 
defendant  was  the  owner  of  the  property.***  But  if  the  finding  merely 
decides  that  the  plaintiff  is  entitled  to  the  possession  of  the  property, 
evidence  showing  that  he  is  not  the  owner  is  competent  for  the  defend- 
ant,  on  the  question  of  damages.*^  And  a  finding  of  title  in  the 
plaintiff  is  not  conclusive,  in  a  subsequent  action  on  the  bond,  as  to 
the  fact  of  the  ownership  of  the  goods  at  a  date  prior  to  that  on  which 
the  suit  was  brought.**  As  to  the  parties  concluded  by  a  judgment 
in  replevin,  but  little  need  be  added  to  the  rules  previously  given  in 
relation  to  the  persons  bound  by  judgment  estoppels.  Such  adjudi- 
cation is  equally  binding  on  an  intervening  claimant  as  on  either  of 
the  primary  parties.**  But  a  judgment  in  replevin  against  the  car- 
rier of  goods,  replevied  while  in  transit,  does  not  estop  the  consignee, 
who  was  not  a  party  to  the  action,  and  in  nowise  participated  therein, 
from  setting  up  his  claim  to  the  goods.**'    If  goods  have  been  taken 

>»McFadden  V.  Ross,  108  Ind.  512,  8  sMHawley   v.  Warner,  12  Iowa,   42; 

K.  E.  Hep.  161.  Back  ▼.  Rhodes,  11  Iowa,  848. 

MO  Emmons  t.  Dowe,  2  Wis.  822.  •«  Henry  v.  Ferguson,  56  Mich.  892, 

•^  Daggett  y.  Daggett,  148  Mass.  516,  21 K.  W.  Rep.  881. 

10  N.  B.  Rep.  811.  ^e  Witter  V.  Fisher.  27  Iowa,  0. 

MS  Denny  v.  Reynolds,  24  Ind.  248.  ^  Frank  v.  Jenkins.  22  Olilo  St  097. 

MtMcFadden  v.  Fritz,  110  Ind.  1, 10 
N.  S.  Rep.  120. 
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by  replevin  from  an  attaching  officer,  a  judgment  in  favor  of  the 
plaintiff  in  the  replevin  suit  is  conclusive  evidence  of  title  in  him,  as 
against  the  attaching  plaintiff,  and  also  as  against  a  person  who,  after 
the  replevin,  and  having  notice  thereof,  has  caused  a  further  attach- 
ment of  the  goods  to  be  made.*^  At  the  common  law,  and  unless 
changed  by  statute,  the  rule  is  that  a  judgment  of  nonsuit  in  an 
action  of  replevin  is  not  a  bar  to  a  second  replevin.**  As  to  the 
operation  of  a  recovery  in  this  action  as  a  bar  to  a  subsequent  con- 
troversy,  between  the  same  parties,  it  will  depend  entirely  upon  the 
identity  of  the  causes  of  action.  Thus,  if  one  brings  replevin  and 
loees  hia  case,  he  cannot  afterwards  bring  trespass  for  the  same  tak- 
ing of  the  same  goods.*"  On  the  other  hand,  where  plaintiff  sued 
defendant  in  replevin  for  furniture  which  the  latter  had  taken  from 
plaintiff's  house,  under  a  chattel  mortgage  which  had  ceased  to  have 
any  legal  validity,  and  recovered  the  property  and  also  damages  for 
its  detention ;  and  afterwards  the  plaintiff  sued  the  same  defendant 
in  trespass  for  breaking  into  her  house  and  removing  said  furniture 
and  offering  her  personal  indignities,  it  was  held  that  the  judgment 
in  the  replevin  suit  was  not  a  bar  to  the  action  of  trespass,  though 
the  reeord  might  be  offered  in  mitigation  of  damages.**^ 

§  672.    Detinue. 

The  action  of  detinue  proceeds  upon  the  ground  of  property  in  the 
{daintiff  at  the  time  of  action  brought,  and  therefore  the  recovery  in 
that  action  proves  no  more  than  that,  at  the  time  of  its  institution, 
the  right  of  property,  either  absolute  or  special,  was  in  the  plaintiff; 
and  it  does  not  conclude  the  parties  as  to  the  title  or  right  to  the 
property  at  a  time  antecedent  to  the  action."* 

MCkriton  V.  Davii,  SAUen.  94.  *uBrig|?s  t.  Milbam,  40  Hlch.  6U 

***  Daggett  V.  Robini,  2  Blackf.  416,  See  Robinson  ▼.  Eruse,  29  Ark.  57S. 
ti  Am.  Dec.  7S2.  *"*  Haghes  v.  Jones,  2  Md.  Oh.  178; 

•■Xwald  T.  Watarlioat^  87  Mo.  608.  Wittick  v.  Traon,  26  Ala.  817. 
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676.  Foreign  and  Sister  State  Jadgments. 
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680.  There  must  be  a  Valid  Judgment 

681.  Erroneous  or  Irregular  Judgments. 
688l  Verdict  without  Judgment  no  Bar. 
688.  Judgment  Reversed  or  Vacated. 

684.  Effect  of  Granting  New  TriaL 

685.  Pendency  of  Appeal. 

686.  Effect  of  Discontinuance. 
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698.  Merits  must  be  Adjudicated. 

694  Meaning  of  the  Term  "  Merits.  * 

696.  Judgment  must  be  Final. 

696.  Judgment  upon  Plea  in  Abatement 

697.  Judgment  by  Default 

698.  Judgment  upon  Confession. 

699.  Nonsuit  no  Bar.    ^ 
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706.  Agreed  Judgments. 
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Pad  in.  Of  thb  Rule  that  thb  Jxtdohbht  must  hayb  bbbk  ufon  thb 

Mkbits— Continaed. 

§  706L  General  Demurrer  to  Dedaration. 

709.  Demnrrer  to  Canse  of  Action  Stated. 

710.  Demurrer  Based  on  Several  Grounds. 

711.  Demurrer  to  Bill  for  Want  of  Equity. 

713.  Demnrrer  to  BTidence. 

718.  Dismissal  for  Want  of  Jurisdiction. 

714.  Dismissal  of  Action  Prematurely  Brought 
71G.  Dismissal  of  Misconceived  Action. 

710.  Dismissal  on  Technical  Grounds. 

717.  Failure  of  Svidence. 

71&  Defects  in  the  Pleadings. 

710.  Dismissal  for  Defect  or  Want  of  Parties. 
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728L  Certainty  required  In  Estoppels. 
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Pabt  IV.    What  Causes  of  Actiok  arb  Barbed— Continaed. 

g  750.  Judgment  in  One  Such  Action  as  Eyidenoe  in  the  Next 

751.  Bnccessfal  Defense  to  one  of  a  Series  of  Actions. 

7611.  Suite  for  Wages. 
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766.  Bquitable  Defenses  not  Concluded  by  Judgment  at  Law. 

767.  Cross-Actions. 

768.  Action  for  Price  of  Goods  and  Cross- Action  for  Breach  of 

Warranty. 
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770.  Joint  Contractors. 
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779.  Joint  Trespassers;  American  Rule. 
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781.  Successful  Defense  by  one  Joint  Trespasser. 
788b  Satisfaction  of  Judgment  against  One. 
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788.  Necessity  of  Pleading  Prior  Adjudication. 
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788.  Arguments  on  the  Question. 
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Fiir  YH    FuuDnro  Air  Estoffbl  of  Record— Contlnned. 
8  789.    Under  Code  Practice. 
TOOL    Beqnisitet  of  Plea  of  Former  Jadgment 
79L    Judgment  recovered  after  Institation  of  Second  Snlt 


Pabt  L    General  FRiMOiFun. 

S  673.    Estoppel  by  Former  Judgment. 

It  hM  already  been  shown  that  there  is  an  important  difference 
between  the  effect  of  a  jadgment  as  a  bar  or  estoppel  against  the 
proeeention  of  a  second  action  npon  the  same  claim  or  demand,  and 
its  effect  as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action ;  or  in  other  words,  between 
the  principle  of  estoppel  by  former  recovery  and  the  rale  of  the  con- 
elnriveness  of  a  jadgment  npon  a  particolar  point  litigated  and 
decided.  This  difference  is  chiefly  noticeable  as  respects  the  identity 
<kf  the  sabject-matter  in  the  saccessive  suits,  and  as  respects  the  scope 
ef  the  estoppel,  as  to  the  matters  decided  by  it.^  Using  this  distinc- 
tion as  a  principle  of  classification,  we  have  proceeded,  in  a  former 
chapter,  to  discass  in  detail  the  doctrine  of  re$  judicata  in  its  appli- 
cation to  the  finality  of  an  adjudication  upon  the  points  or  matters 
in  iasae.  We  are  now  brought  to  a  consideration  of  the  other  branch 
of  the  general  subject,  viz.,  the  doctrine  of  merger,  or  of  estoppel  by 
former  recovery.  The  main  rule  deducible  from  the  multitude  of 
authorities  upon  this  subject  may  be  expressed  as  follows :  A  judg- 
ment rendered  by  a  court  of  competent  jurisdiction,  on  the  merits,  is 
*  bar  to  any  future  suit,  between  the  same  parties,  or  their  privies, 
npon  the  same  cause  of  action,  so  long  as  it  remains  unreversed.' 
^hifl  is  no  arbitrary  rule.  It  rests  both  upon  acknowledged  tech- 
ineal  principles,  and  upon  sound  considerations  of  public  policy.  For 
&8t,  the  law  admits  no  retrogression  in  its  processes,  and  if  a  right 
^  remedy  of  an  inferior  nature  has  been  merged  in  one  of  a  higher 
ink  or  dignity,  it  forbids  the  prosecution  of  an  action  or  other  pro- 
ceding  upon  the  claim  of  lower  order.     And  secondly,  centuries  of 

^Supra,  %  606;  GromweU  v.  Bac  Co.,        ^Bupra,  g  604^  and  caaes  dted. 
MU.a861 
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wisdom  have  approved  the  familiar  maxim.  Nemo  debet  5u  vexati 
pro  una  et  eadem  eausa.*  The  peoaliarity  of  this  rale,  it  will  b» 
observed,  is  that  it  goes  to  the  whole  eaase  of  action.  A  jadgmeni 
may  be  offered  as  evidence  in  a  sabsequent  sait  upon  some  partioalar 
point  in  controversy,  and  may  finally  dispose  of  that  question,  and 
yet  not  overthrow  the  whole  case.  Bat  when  a  former  recovery  ia- 
pleaded  in  bar,  it  mast,  if  established,  destroy  the  entire  cause  of 
action.  In  order  to  produce  this  result,  it  is  said,  the  judgment  must 
be  shown  to  be  between  the  same  parties  acting  in  the  same  cbarac-^ 
ter  or  quality,  Mid  to  be  founded  on  the  same  cause  of  action  and 
demand.^ 

Now  an  examination  of  the  possible  cases  in  which  a  former  judg-^ 
ment  may  be  relied  on  as  a  bar  will  show  that  they  may  all  be- 
classified  under  the  following  heads : — 

1.  The  defendant  pleads  that  the  plaintiff  formerly  recovered 
judgment  against  him  upon  the  very  same  cause  of  action  upoa 
which  he  now  sues.     The  plea  is  good,  upon  the  principle  of  merger* 

2.  The  defendant  pleads  that  the  same  plaintiff  formerly  sued  him 
upon  the  identical  cause  of  action  now  set  up,  but  he,  the  defendant^ 
then  recovered  judgment.    This  plea  also  is  good. 

8.  The  defendant  pleads  a  set-off  or  counterclaim.  To  this  th» 
plaintiff  replies  that  the  identical  set-off  or  counterclaim  was  formerly 
made  the  basis  of  an  action  against  him  by  the  present  defendant  (or 
was  formerly  set  up  by  the  present  defendant  as  a  set-off  to  another 
suit  between  the  same  parties),  and  that,  in  such  former  controversy^ 
said  defendant  recovered  judgment  (or  was  defeated)  or  had  his  set* 
off  allowed  (or  rejected.)  In  either  of  these  cases,  the  former  judg- 
ment is  well  pleaded.* 

4.  The  plaintiff's  cause  of  action  is  a  judgment  which  he  formerly 
recovered  against  the  same  defendant.  Here  the  latter  is  precluded 
from  setting  up  any  defense  on  the  merits  which  he  made  or  might 
have  made  in  the  original  action. 

■ 

*0  Co.  61.  which  \b  a  bar  to  another  suit  on  the 

^  Slocomb  y.  lizardl,  dl  La.  Ann.  856,  claim,  is  also  a  bar  to  the  nae  by  him  of 

ee  Am.  Dec.  740.  the     same  claim   by  way  of  set-olL 

*  A  Judgment    against    a  claimant,  Jones  v.  Richardson,  0  Met  247. 
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In  this  enumeration  we  have  not  specifically  mentioned  the  case 
where  the  plaintiff  is  barred  of  his  action  because  his  claim  oonsti* 
tntes  part  of  an  entire  and  indivisible  demand  and  therefore  ought 
to  have  been  included  in  the  former  suit;  nor  the  case  where  the 
defendant's  set*off  is  rejected  because  he  ought  to  have  set  it  up  in 
the  former  action.  But  these  are  in  reality  corollaries  to  the  rules 
abeady  mentioned.  Of  the  four  typical  cases  given  above,  we  are 
ooneemed»  in  this  chapter,  with  the  first  three.  The  fourth  will  find 
a  more  appropriate  place  for  its  discussion  in  the  chapter  concerning 
suits  on  judgments. 


i  074.    Doctrine  of  Merger. 

Merger  is  the  extinction  of  a  lower  right  or  remedy  oonsequeni 
upon  its  legal  transformation  or  absorption  into  one  of  a  higher 
foree  or  dignity.  For  our  present  purpose,  it  may  be  defined  as  the 
consumption  of  a  right  of  action  by  the  recovery  of  a  judgment  upon 
it.  *'No  principle  is  better  settled  than  that  a  judgment  or  decree 
establishes  in  the  most  conclusive  mann^  the  sum  due  upon  the 
elaim  sued  upon.  The  cause  of  action  is  merged  in  the  judgment, 
and  can  never  again  become  the  basis  of  any  claim  against  the 
defendant  in  the  judgment.  The  original  claim  has,  by  being  sued 
upon  and  merged  in  the  judgment,  lost  its  vitality  and  expended  ita 
foree  and  effect.**  ^  Thus,  where  a  judgment  is  recovered  for  a  debt 
doe  by  a  bond,  the  debt  is  thereby  changed  into  a  matter  of  record 
and  merged  in  the  judgment,  and  the  plaintiff's  remedy  is  upon  the 
latter  seeurity  while  it  remains  in  force.'  80  where  judgment  ia 
recovered  on  a  note,  it  is  merged  and  extinguished,  and  a  second 
judgment  eannot  be  had  thereon  between  the  same  parties.*  80 
where  a  judgment  has  been  obtained  against  a  corporation  for  the 


<RiM  T.  Rowland,  11  Fed.  Rep.  657; 
Oooktay  ▼.  Kansas  City,  etc.,  R.  Co., 
74  Mo.  477. 

'Qnuit  T.  Burgwyn,  88  N.  Car.  96, 
dteg  fiiggen's  Case.  6  Co.  45;  King  t. 
Hoaie,  18  Hees.  A  W.  494. 

•SdiQler  T.  Israel  27  Fed.  Rep.  861; 
Conn.  Mat  L.  Ins.  Co.  v.  Jones,  8  Fed. 


Rep.  808.  Bnt  It  Is  no  defense  to  an 
action  by  an  indorsee  against  the  maker 
of  a  note  that  a  prior  indorsee,  while 
the  holder,  and  before  the  plaintiff 
took  it,  recovered  Judgment  against 
the  defendant  and  the  payee.  McLen- 
nan ▼.  McMonies,  28  U.  C.  Q.  B.  114; 
Tarleton  v.  Allhusen,  2  Ad.  &  EL  82. 
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price  of  goods  sold,  an  aoiion  cannot  be  maintamed  against  it  for 
fraad  in  obtaining  a  credit  for  the  goods;  the  jadgment  for  the  par- 
chase-price  is  as  complete  and  fall  a  remedy  as  woald  be  a  jodgment 
for  damages  becaase  of  the  fraud,  and  two  jodgments  cannot  be 
obtained  against  the  defendant  as  an  indemnity  for  the  same  loss.* 
Bat  in  order  that  the  principle  of  merger  may  apply,  it  is  necessaiy 
that  the  identical  caase  of  action  shooid  have  passed  into  jndgment, 
in  a  litigation  between  the  same  parties  or  their  privies,  and  that  the 
plaintiff  shoald  have  had  a  fall  and  complete  opportunity  to  recover 
his  whole  demand.  In  a  case  in  Arkansas,  it  was  held  that  a  jadg- 
ment  against  a  steamboat, — ^that  being  a  jadgment  in  rem  and  not 
enforceable  against  the  property  of  the  owners, — ^if  unsatisfied,  could 
not  be  pleaded  as  a  bar  to  a  subsequent  action  against  the  owners  of 
the  boat  on  the  same  contract.  In  reaching  this  conclusion,  the  court 
said  it  was  evident  that  a  judgment  against  the  vessel  was  not  even 
substantially  a  judgment  against  the  owners,  and  consequently  that 
the  former  recovery  relied  on  was  no  bar  to  the  present  action.^ 

§  676.    Merger  by  Decree  in  Equity. 

A  decree  in  equity  for  the  payment  of  money,  merges  the  original 
debt  in  the  same  manner  and  to  the  same  extent  as  a  judgment  at 
law.  Thus,  to  an  action  upon  a  bond  a  plea  was  filed,  setting  forth 
that  before  the  bringing  of  the  action,  a  decree  for  deficiency  had 
been  made  in  a  suit  for  foreclosure  of  a  mortgage  given  for  the  same 
debt,  and  it  was  held  that  the  plea  was  good."  "The  view  of  the 
pleader,**  said  the  court  in  the  case  cited,  "was  that  the  recovery  by 
way  of  a  decree  under  the  statute  was  a  bar  against  any  other  action 
upon  the  original  cause  of  action.  The  notion  of  plaintiff's  counsel 
is  that  a  decree  is  not  a  judgment  in  a  sense  that  implies  a  merger 
of  the  original  cause  of  action,  and  that,  therefore,  the  bond  ia  atill 
enable.  The  point  made  is  that  no  action  will  lie  on  a  decree,  as  it 
wiU  upon  a  judgment,  and  that  therefore  a  decree  has  not  the  quali- 
ties of  a  judgment  in  respect  to  its  effect  in  extinguishment  of  the 

*  Caylus  T.  RaUroad,  76  N.  T.  eOS.  "  Mutual  life  Int.  Co.  ▼.  Newton  (N. 

M  Toby  T.  Brown,  11  Ark.  808.  J.X  14  AtL  Rep.  750. 
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criginal  groand  of  the  Bait."   Bat  wiihoat  admitting  that  this  oon* 

tention  was  oorreot,  the  learned  jadge  proceeded  to  say :    "The  denial 

of  a  right  of  action  apon  each  ground  would  not,  in  my  judgment^ 

rDoder  sach  a  deoree  less  conolusive  in  bar  of  another  suit  for  the 

nme  caase  of  action ;  for  the  question  is  whether  the  decree  amounts 

to  a  determination  of  the  rights  of  the  parties  in  respect  to  the  iden* 

tical  matter  involved  in  the  present  action.    If  so,  it  is  a  bar.     The 

doctrine  of  re$  judicata  is  plain  and  intelligible,  and  amounts  simply 

to  this:    that  a  cause  of  action  once  finally  determined,  without 

appeal,  between  the  parties,  on  the  merits,  by  a  competent  tribunal, 

eamiot  afterwards  be  litigated  by  a  new  proceeding  either  by  the 

same  or  any  other  tribunal.    And  this  is  true  whether  the  first  adju- 

dieation  is  in  a  court  of  law  or  equib|.     A  decree  in  chancery  may 

be  given  in  evidence  between  the  same  parties,  or  those  claiming 

under  them ;  for  their  judgments  must  be  of  authority  in  those  cases 

where  the  law  gives  them  jurisdiction ;  for  it  were  very  absurd  that 

the  law  should  give  them  jurisdiction,  and  yet  not  suffer  what  is  done 

by  foree  of  that  jurisdiction  to  be  full  proof.    Hence  it  is  settled  that 

a  verdict  and  judgment  of  a  eourt  of  record,  or  a  decree  in  chancery, 

puts  an  end  to  all  further  controversy  concerning  the  points  thus 

decided  between  the  parties  to  the  suit.     If  the  decree  is  final,  then 

its  zeanlt  ia  to  merge  the  original  cause  of  action." 


I  076.    iforeign  and  Sister  State  Judgments. 

In  studying  the  doctrine  of  merger  it  becomes  important  to  inquire 
as  to  the  effect,  in  thia  respect,  of  judgments  rendered  in  foreign 
states  and  countries.  The  modem  doctrine  in  England  and  America, 
as  will  be  shown  more  fuUy  hereafter,  is  that  a  judgment  recovered 
in  the  eourts  of  a  foreign  nation  does  not  merge  the  original  cause  of 
action,  and  therefore  will  not  prevent  a  new  suit  upon  it  in  the  home 
courts.'*  But  a  judgment  recovered  in  a  court  of  record  of  any  one 
of  the  United  States  will  merge  the  original  claim  or  demand  and 
may  be  pleaded  in  bar  of  a  new  suit  on  such  claim  or  demand  in  any 

><Beeti0*a,§847. 
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other  state.     If  the  plaintiff  deaires  to  have  ezeoution  of  hia  recoY* 
^ly  in  a  second  state,  he  mast  sne  upon  the  judgment.^* 


i  677.    New  Debt  created  by  the  Judgment. 

One  of  the  most  important  results  of  the  merger  of  a  cause  of  action 
in  the  judgment  recovered  upon  it  is  that  thereby  a  new  debt  is 
created.  Thenceforth  the  original  claim  or  demand  is  eztingnished, 
or  is  transformed  into  a  new  obligation.  But  whether  the  nature  of 
the  new^debt  is  affected  by  the  nature  of  the  old  claim, — whether  the 
judgment  is  independent  of  the  characteristics  of  the  cause  of  action 
which  it  has  absorbed, — ^whether  two  judgments  must  be  differently 
oonsidered  and  differently  enforced  on  account  of  a  diversity  in  the 
nature  of  the  demands  on  which  they  are  severally  founded, — these 
are  questions  upon  which  the  authorities  exhibit  much  variety  of 
opinion.  For  instance,  does  a  cause  of  action.sounding  in  tort  become 
metamorphosed  into  a  contract  by  the  recovery  of  a  judgment  upon 
it?  It  seems  to  be  settled,  upon  the  very  highest  authority,  thatta 
judgment  founded  upon  an  action  of  tort  cannot  be  considered  as  a 
•contract  within  the  meaning  of  that  clause  of  the  federal  constitution 
which  prohibits  the  states  from  passing  any  law  "impairing  the  obliga- 
tion of  contracts.  **  ^^  Yet  it  has  also  been  held  that,  under  a  statute 
authorizing  claims  ex  eontraetu  to  be  offered  in  set-off,  a  judgment 
may  be  so  offered,  notwithstanding  it  was  rendered  in  an  action  of 
tort.^  Again,  it  is  said  that  although  the  original  contract  was 
tainted  with  usury,  this  blemish  does  not  follow  it  into  judgment, 
and  the  new  debt  created  by  the  judgment  is  not  affected  thereby.^ 
In  an  early  case  in  Ohio,  the  action  was  upon  a  judgment  recovered 
in  another  state  upon  a  forfeited  recognizance,  taken  in  consequence 
of  an  alleged  violation  of  the  penal  laws  of  the  latter  state;  and  it 

^See^f^/Va,  §864.  terdiet  in  an  action  of  tort  does  not 

M  Garrison  t.  New  York,  81  VT'alL  convert  the  tort  into  a  debt;  it  does  not 

196;  Lonisiana  ▼.  Mayor  of  New  Or-  become  a  debt  until  it  is  merged  in  a 

leans,  109  U.  B.  285,  8  Sap.  Ct  Rep.  jadgmenu     Btauffer    v.    Remick,    87 

811;  Black,  Constitutional  Prohibitions,  Eans.  454, 15  Pac.  Rep.  584. 

g  181.    See  9upra,  vol.  1,  §§  9-11.  ^  Thatcher  v.  Qammon,  IS  Kass.  888. 
i«  Taylor  ▼.  Root,  4  Keyes,  886.    A 
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was  •ontended  for  the  defendant  that  "the  courts  of  one  state  will 
iiot  enforce  the  penal  laws  of  a  sister  state.**  But  the  ooart  said: 
"The  Boit  is  for  the  recovery  of  a  sam  of  money.  It  is  founded  on 
judgments  obtained  in  the  supreme  court  of  the  state  of  Connecticut, 
and  not  on  the  penal  laws  of  that  state. **  ^^  As  another  illustration 
-of  this  transforming  power  of  a  judgment,  we  may  mention  that 
where  an  administrator  recovers  judgment  on  a  debt  due  to  his  intes- 
tate, the  new  debt  thereby  created  is  due  to  him,  and  consequently 
he  may  sue  upon  it  in  the  courts  of  another  state,  although,  as  admin- 
istrator, he  could  not  have  sued  upon  the  original  claim  outside  of 
the  state  which  granted  his  letters."  On  the  other  hand,  it  has  been 
broadly  declared  that  "whenever  justice  requires  it,  a  judgment  will 
be  adjudged  to  be  an  old  debt  in  a  new  form,  and  will  not  be  regarded 
as  ereating  a  new  debt.** "  Thus,  a  judgment  will  merge  a  mortgage 
as  a  cause  of  action,  but  will  not  destroy  its  lien.^  So  property 
fraudulently  conveyed  may  be  subjected  to  the  creditor's  claim,  and 
the  grantee  charged  as  a  trustee,  although  the  original  debt  is  trans- 
formed into  a  judgment,  and  the  judgment  is  rendered  after  the  con- 
Teyanee.*^  Again,  the  holder  of  a  note,  who,  after  the  maker's  volun- 
laiy  assignment,  obtains  judgment  on  it,  is  not  debarred  from  filing 
a  claim  for  the  amount  of  the  judgment  against  the  estate,  since  the 
debt  is  not  so  merged  in  the  judgment  as  to  make  a  new  debt  lacking 
the  old  one's  incidental  right  to  share  in  the  assets.^  So  in  a  case  where 
the  defendant  applied  to  the  court  to  have  an  execution  against  bim 
stayed  and  the  judgment  satisfied,  by  reason  of  a  certificate  of  dis- 
•eharge  in  insolvency  proceedings,  it  was  held  that  the  court  had  a 
right  to  go  behind  the  judgment  and  examine  the  pleadings,  and 
where  they  showed  that  the  original  claim  was  created  by  fraud,  and 
therefore  not  barred  by  the  discharge,  it  was  not  so  merged  in  the 


Rep.  782;  Madison  Tp.  v.  Danckle 
(Ind.),  16  N.  £.  Rep.  698. 

"CurtiBY.  GoodiDg,  99  Ind.  46;  Pence 
T.  Armstrong,  95  Ind.  191;  Manns  v. 
Bank,  78  Ind.  248. 

n  Stoat  V.  Stout,  77  Ind.  687:  Bump, 
Fraud.  Conv.  49a 

<* Second  Nat  Bank  ▼.  Townsend,  114 
Ind.  584, 17  N.  E.  Rep.  116. 
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judgment  as  to  oreate  a  new  debt  sabject  to  be  discharged  bj  the 
insolvency  certificate*" 


§  678.    Estoppel  by  Election. 

It  is  held  that  when  a  party  has  elected  to  sue  npon  a  written  eon* 
tract  as  it  is,  and  has  suffered  a  defeat,  he  is  bound  by  that  election, 
and  cannot  thereafter  bring  an  action  to  reform  the  contract;  bntthe 
former  judgment  may  well  be  pleaded  in  bar  against  him.** 


Fabt  II.     What  Judguents  Opbbatb  as  a  Bab. 

§  679.    Conslitutlon  of  the  Court. 

In  order  that  a  judgment  should  operate  as  a  merger  of  the  eanse 
of  action,  or  as  a  bar  to  a  subsequent  suit  between  the  same  parties, 
it  is  first  of  all  necessary  that  it  should  have  proceeded  from  a  law- 
ful court  of  justice.  Without  this,  it  is  of  no  avail  whatever  as  res 
judicata  or  as  an  estoppel  to  a  second  action.  We  have  already 
discussed  in  detail  the  character  and  constitution  of  the  court,  with 
reference  to  the  validity  of  its  judgments,  and  the  rules  and  authori* 
ties  applicable  to  the  present  subject  may  be  seen  at  large  in  our 
earlier  sections.* 

i  680.    There  must  be  a  Valid  Judgment. 

Supposing  the  sentence  relied  on  as  a  bar  to  have  emanated  from 
a  lawfully  organized  court,  it  is  necessary,  in  the  next  place,  that  ii 
should  be  in  the  nature  of  a  judgment.  For  example,  an  order  of  a 
probate  court  that  a  return  of  sale  of  land  made  by  a  guardian  be 
recorded,  under  the  statute,  is  simply  a  ministerial  act,  and  does  not 
conclude  the  parties  in  interest  from  investigating  the  conduct  of  the 

» Carit  V.  WlUiams,  74  Cal.  188,  15  77  K  T.  498.  88  Am.  Rep.  8U.    For 

Pac.  Rep.  751;  Murphy  v.  Manning,  184  similar  rolings  see,  wpra,  g  888. 

Mass.  488.  » See  eupra,  voL  1,  g  178,  and  vol.  1^ 

M  Stein  bach  v.  Relief  Fire  Ina.  Co.,  g51C. 
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goardian  in  making  the  sale.*^  Again,  it  is  generally  necessary  thai 
the  adjudication  should  have  been  made  in  adversary  proceedings. 
Thosy  petitions  for  laying  ont  and  discontinuing  highways  are  not 
proceedings  wherein  a  former  adjudication  may  be  asserted  as  work- 
ing an  estoppel,  as  in  an  ordinary  action  at  law,  since  such  petitions 
are  of  necessity  addressed  largely  to  the  discretion  of  the  court.*' 
But  further,  it  is  imperatively  necessary  that  there  should  be  a  valid 
jodgment.  A  judgment  or  decree  rendered  by  a  court  or  magistrate 
having  no  jurisdiction  is  a  mere  nullity  and  is  no  bar  to  a  subsequent 
suit  for  the  same  cause  of  action.**  A  judgment,  for  instance,  ren- 
dered by  a  justice  of  the  peace,  where  the  subject-matter  of  the  suit 
was  not  within  his  statutory  jurisdiction,  cannot  operate  as  an 
estoppel  in  another  suit  between  the  same  parties.**  So  where  the 
record  shows  that  the  court  had  no  jurisdiction  of  one  of  the  parties, 
•ueb  record  is  not  admissible  in  evidence  against  such  party.**  It 
will  be  observed  that  a  void  judgment  does  not  merge  the  cause  of 
action.  Hence,  if  a  plaintiff  recovers  judgment  on  his  demand,  but, 
because  of  want  of  jurisdiction  in  the  court,  the  same  is  entirely  void, 
there  is  nothing  to  prevent  him  from  bringing  a  second  suit  upon  the 
same  cause  of  action.*^  So  a  judgment  which  is  ineffectual,  by 
reason  of  a  mistake  in  the  name  of  one  of  the  plaintiffs,  will  not  pre- 
clude them  from  bringing  a  new  suit  to  recover  upon  the  original 
demand.**  On  the  same  principle,  a  judgment  recovered  by  default 
in  one  state,  by  an  administrator  appointed  in  another  state,  on  a 
demand  due  to  the  intestate  from  a  citizen  of  the  first  state,  is  no  bar 
to  a  Bait  on  the  same  demand  by  an  administrator  of  the  same  intes- 
tate  duly  appointed  in  the  first  state,  although  execution  on  the  first 
judgment  was  levied  on  the  debtor's  property  and  returned  satisfied.** 


"Holbrook  v.  Brooki.  88  Conn.  847. 

'  Ferguson  ▼.  Sheffield,  62  Yt  77. 

"Readini;  v.  Price,  8  J.  J.  Mar.  61, 19 
AoL  Dec.  182;  Clark  v.  Stroud,  1  Swan, 
S74;  Semple  v.  Bank,  6  Sawy.  894;  Ton 
T.  Baldwin,  76  Qa.  769. 

*EinU  V.  McNeal,  1  Denio,  486; 
Wamsley  v.  Robinson,  28  La.  Ann.  798; 
Basom  v.  Taylor,  89  Mich.  682. 


*  Rhoades  v.  Delaney,  60  Ind.  46B. 

<i  Briscoe  ▼.  Stephens,  2  Bing.  2ia 
Nor  is  it  necessary  that  the  former 
judgment  should  first  be  reversed;  it  is 
a  mere  nullity.  Green  v.  Clawson,  6 
Houst.  169. 

«  Wixom  ▼.  Stephens,  17  Mich.  618. 

**Pond  V.  Makepeace,  2  Met  114. 
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§  681.    Erroneous  or  Irregrolar  Judgments. 

But  althoQgh  there  mast  be  jurisdiction  in  the  court  in  order  to 
make  its  judgment  a  bar,  it  is  not  necessary  that  it  should  be  free 
from  reversible  errors.  A  former  adjndioation,  remaining  unreversed, 
will  constitute  a  bar  to  any  other  suit  between  the  parties  founded 
upon  the  same  cause  of  action,  where  it  is  not  absolutely  void,  although 
it  may  abound  in  errors  and  irregularities.^  Thus  a  decree  which 
grants  relief  in  excess  of  that  asked  for  is  none  the  less  a  bar  to  a 
subsequent  suit  upon  the  same  matters ;  it  is  at  most  irregular  and 
not  subject  to  collateral  impeachment.*  Again,  where  an  improper 
set-off  has  been  admitted  in  a  cause  in  a  justice's  court  and  tried, 
the  record  in  that  action  is  a  bar  to  another  action  brought  on  the 
subject  of  such  set-off.**  On  the  same  rule,  where  a  prisoner  is 
brought  before  a  court  or  judge  having  jurisdiction  of  the  person  and 
subject-matter,  on  habea$  corpus,  and  is  discharged,  the  discharge, 
even  though  it  may  be  erroneous,  is  final  and  conclusive,  and  the 
prisoner  cannot  be  again  arrested  and  committed  on  the  same  charge.'' 

§  682.    Verdict  without  Judgment  no  Bar. 

A  verdict,  without  a  judgment  entered  upon  it,  is  of  no  validity, 
either  as  an  estoppel  or  as  evidence.**  It  has  been  thought,  however, 
in  some  cases,  that  this  is  only  because  the  verdict  is  liable  to  be  set 
aside,  or  to  be  rendered  ineffectual  by  the  granting  of  a  new  trial,  or 
of  a  motion  in  arrest  of  judgment,  and  consequently,  when  these  rea- 
sons do  not  exist,  that  there  is  no  longer  any  objection  to  the  giving 


MFhillipB  V.  Lewis,  109  Ind.  63.  9  K. 
E.  Rep.  896;  Eelley  v.  Mize,  8  Bneed. 
69;  iupra,  %  614 

*McCrilli8  v.  Harrison  Co.,  68  Iowa, 
593,  19  N.  W.  Rep.  679. 

*B  McLean  v.  Hngarin,  18  Johns.  184. 

^  Ex  parte  Jilz,  64  Mo.  206,  27  Am. 
Rep.  218. 

»Needham  v.  Bremner,  L.  R.  1  C.  P. 
588;  Reed  v.  Proprietors,  8  How.  374; 
Bmith  V.  McCool,  16  Wall.  660;  Whita- 
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Estate  of  Holbert,  67  Cal.  267.    Com- 
pare Kane  v.  Dulex,  8  S.  D.  Smith,  137. 
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of  a  oonclnsiye  operation  to  the  mere  verdict.  Thus  where  the 
Btatate  required  a  justice  of  the  peace  to  enter  judgment  upon  the 
findings  of  the  jury,  allowing  him  no  discretion  whatever  in  the  way 
of  granting  a  new  trial  or  arresting  the  judgment,  it  was  held  that 
the  verdict  would  bar  a  second  suit  upon  the  same  cause  of  action, 
althoogh  the  justice  omitted  to  enter  judgment  upon  it.*  This  view 
derives  indirect  support  from  the  authorities  which  hold  that  the 
acquiescence  of  the  parties  in  the  verdict,  as  evidenced  by  positive 
acts,  will  obviate  the  necessity  of  entering  judgment  upon  it  to  make 
it  a  bar.  Thus  in  Pennsylvania,  the  record  of  a  verdict  for  dam- 
ages, to  be  released  on  the  performance  of  a  certain  act  by  the 
defendant,  where  no  motion  for  a  new  trial  or  in  arrest  of  judgment 
18  made,  but  judgment  is  not  entered  on  the  verdict,  in  consequence 
of  the  performance  of  the  required  act  by  the  defendant,  is  condu* 
sive  as  to  the  same  matters  coming  directly  in  question  in  another 
suit,  unless  obtained  by  fraud  or  collusion.^  So  where  the  defend- 
ant obtains  a  verdict  for  costs,  which  the  plaintiff  pays,  this  con- 
stitutes an  acquiescence  in  the  verdict  and  a  renunciation  of  the  right 
to  further  prosecute  the  claim  adjudicated  in  that  suit,  and  will  bar 
another  action  thereon,  even  though  no  formal  judgment  be  entered 
on  the  verdict.^  The  same  principles  which  prevent  a  verdict  with- 
out a  judgment  from  becoming  a  bar,  in  the  generality  of  cases, 
also  apply  to  certain  parallel  cases.  Thus,  "a  master's  report  is  not 
evidence  as  an  adjudication  between  the  parties  until  it  has  been 
accepted  and  judgment  rendered  upon  it.**  ^  So  also  it  is  held  that 
special  findings  of  a  jury  in  an  action  at  law,  not  confirmed  by  a  judg- 
ment of  the  conrt,  nor  essential  to  nor  involved  in  the  general  ver- 
dict, are  not  conclusive  of  the  facts  found,  on  either  party,  in  another 
trial  of  the  same  cause.^ 

I  683.    Judgment  Beversed  or  Vacated. 

The  reversal  of  a  judgment  throws  the  whole  matter  open  and 
destroys  its  effect  as  an  estoppel;  the  judgment  no  longer  effects  a 

*  Falter  v.  Mnlliner,  2  Johns.  181.  ^  Pollitz  v.  Schell,  80  Fed.  Hep.  421. 

*£step  V.  Hntchmsn,  U  Berg,  A  R.        ^Nash  v.  Hunt,  116  Mass.  249. 
488l  ^BawkB  v.  Truesdell,  99  Mass.  5S7. 
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merger  of  the  eaase  of  action,  and  it  does  not  bar  a  second  action  on 
the  same  demand.^  Thas,  where  a  judgment  by  confession  ia 
reversed  on  appeal,  for  the. reason  that  the  power  was  insuflScient, 
and  is  remanded  to  the  coart  below  for  further  proceedings,  it  is  no 
longer  a  bar  to  a  second  suit  for  the  same  cause  of  action.*  In 
a  recent  case,  the  plaintiff  sued  the  defendants  in  a  state  court  and 
recovered  judgment,  but  the  appellate  court,  reviewing  the  case, 
decided  the  points  of  law  involved  in  it  against  the  plaintiff,  set  aside 
the  judgment  for  error  in  the  ruling  of  the  court  below,  and  sent  the 
case  back  for  a  new  trial;  the  plaintiff  then  became  nonsuit,  and 
brought  his  action  in  the  United  States  circuit  court  on  the  same 
demand.  It  was  held  that  he  was  not  estopped.*  In  another  case, 
it  appeared  that  the  defendant  company  was  sued  for  damages  on  a 
contract  to  furnish  free  switching  privileges.  It  pleaded  as  t€9 
judicata  a  decree  against  it  and  another  railroad.  The  decree  had 
been  appealed  to  the  supreme  court  by  the  other  company  and  there 
reversed.  It  was  against  this  defendant  to  make  certain  switch  con- 
nections', and  against  the  other  company  to  allow  them  to  be  made. 
It  was  held  that,  as  the  decree  was  of  such  a  joint  character,  if 
reversed  as  to  one  it  was  reversed  as  to  both,  and  could  not  avaU 
the  defendant  as  a  bar,  although  it  did  not  appeal  from  it.^  Again, 
where  a  particular  point  was  adjudicated  on  the  trial  of  an  action, 
and  an  appeal  was  taken  from  the  judgment,  but  on  the  appeal  the 
court  above  entirely  omitted  to  consider  that  point,  it  was  held  that 
it  was  not  r€<  judicata  when  it  came  up  in  a  subsequent  suit;  for  the 
taking  the  appeal  vacated  the  judgment,  and  the  point  was  not  deter- 
mined again  above.*  But  a  secondary  or  dependent  judgment  may 
in  some  cases  stand,  although  the  original  or  principal  judgment 
falls.    Thus,  a  decree  confirming  the  title  of  a  purchaser  of  land  at 


^French  ▼.  Edwards,  4  Bawy.  135; 
Goodrich  y.  Bodnrtha,  6  Gray,  828; 
Fries  v.  Penna.  R  Co.,  98  Pa.  St.  142; 
Smith  ▼.  Frankfleld.  77  N.  Y.  414;  Wood 
y.  Jackson,  8  Wend.  9, 22  Am.  Dec.  603; 
Borden  Manuf.  Co.  ▼.  Barry,  17  Md.  419; 
Fleming  ▼.  Biddick.  5  Gratt.  272,  60 
Am.  Dec.  119;  Taylor  ▼.  Smith,  4  Ga. 
188;  aodfelter  ▼.  Halett,  92  Ind.  426; 
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Edgar  y.  Greer,  10  Iowa,  279;  Atkison 
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«  Edgar  t.  Greer,  10  Iowa,  279. 
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«Turley  v.  Tarley,  85  Tenn.  261, 1  a 
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execntion  «al6  is  conolasiTe  against  the  parties  and  their  priviesy 
although  the  judgment  on  which  the  execntion  was  issned  is  after- 
wards reversed  on  writ  of  error.^  What  happens  when  a  judgment 
is  reversed,  generally  happens  also  when  it  is  opened,  vacated,  or  set 
aside  by  the  court  which  rendered  it, — ^it  is  no  longer  conclusive  or 
a  bar.*  And  the  verdict  of  a  former  jury  in  the  same  cause,  which 
has  been  set  aside  by  the  court,  is  not  evidence.** 


i  684.    BfTeot  of  Granting  New  TrlaL 

In  some  of  the  states  it  is  held  that  where  a  verdict  has  been  given, 
bat  a  motion  for  a  new  trial  is  pending,  the  former  verdict  is  conclu- 
sive in  a  suit  begun  in  the  interval  on  the  same  cause  of  action." 
But  in  Ulinois,  where  the  plaintiff  in  ejectment,  after  judgment 
against  him,  obtains  a  new  trial  under  the  statute,  and  by  amend- 
ment makes  a  new  party  defendant,  and  before  a  second  trial  dis- 
misses his  suit,  the  former  judgment  is  no  bar  to  a  second  action 
brought  by  him  against  such  new  defendant.  The  effect  of  the  new 
trial,  it  is  argued,  is  to  vacate  and  render  wholly  inoperative  the 
prior  judgment,  and  leave  the  parties  as  they  stood  before  the  trial, 
except  that  the  plaintiff  cannot  claim  a  second  new  trial  under  the 
statute  in  the  same  suit.  And  thereafter  such  prior  judgment  can- 
not be  pleaded  or  given  in  evidence  for  any  purpose  in  any  subse- 
quent suit."  So  in  Texas,  where  a  judgment  on  a  verdict  against 
one  and  in  favor  of  the  other  defendants,  who  are  jointly  and  sev- 
erally sued,  is  set  aside,  and  a  new  trial  granted  on  the  motion  of  the 
former,  such  judgment  is  not  r€<  judicata  as  to  the  latter  defendants.** 


^Gould  V.  Stembarg  (Dl),  SI  N.  B. 
Recess. 

^Small's  Appeal  (Pa.X  15  Atl.  Rep. 
807.  After  a  Judgment  by. confession 
li  opened,  the  confession  may  ba  given 
in  evidence  as  an  admission  of  the 
amount  due.  but  may  be  overcome  by 
other  OTidence,  and  is  not  an  estoppeL 
lamest  v.  Hoskins,  100  Pa.  St  65L 

■^Bidge^  V.  Spenser,  2  Binn.  70. 


"Casebeer  y.  Mowry,  65  Pa.  St  4ie, 
96  Am.  Dec.  766;  Toung  t.  Brehi,  19 
Nevada,  879, 13  Pac.  Rep.  664;  Chase  ▼. 
Jefferson,  1  Boost  257. 

••Sheldon  v.  Van  Vleck,  106  Bl.  45; 
Preachers'  Aid  Society  v.  England,  106 
J1L125. 

M  Gulf,  a  &  a  F.  R  Co.  V.  James 
(Tex.),  10  a  W.  Rep.  744. 
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S  686.    Pendency  of  AppeaL 

According  to  the  doctrine  accepted  in  some  of  the  states^  upon  the 
recovery  of  a  judgment  the  cause  of  action  is  destroyed  by  merger, 
and  the  granting  of  an  appeal  does  not  revive  it  so  that  another  suit 
may  be  maintained  on  it,  nor  does  it  impair  the  judgment,  but  the 
latter  continues  to  Subsist  until  reversed  and  set  aside.  In  such  case 
the  defendant,  if  sued  again  during  the  pendency  of  the  appeal,  may 
plead  a  former  recovery  in  bar.""  Beasonable  as  this  view  appears, 
it  must  be  admitted  that  it  is  opposed  by  a  settled  line  of  decisions  in 
numerous  other  states.^ 

{  686.    Effoct  of  Diflcontlnuanoe* 

In  New  Tork,  the  discontinuance  of  an  action  destroys  all  its  effect 
and  throws  the  whole  matter  at  large.  Thus,  the  plaintiff  began  a 
foreclosure  on  a  mortgage,  and  having  obtained  the  usual  judgment, 
and  also  a  judgment  that  the  defendant  was  liable  for  a  deficiency, 
he  did  not  proceed  to  a  sale,  but  obtained  an  order  of  discontinuance 
and  began  an  action  on  the  bond.  The  trial  court  held  that  the 
adjudication  in  the  foreclosure  case  absolutely  estopped  the  defend- 
ant from  giving  any  evidence  to  defeat  or  diminish  the  plaintiff's 
recovery.  But  on  appeal,  it  was  held  that  this  was  error;  that  by 
the  discontinuance  of  an  action,  it  is  as  if  it  had  never  been.*'  In 
Pennsylvania,  on  the  other  hand,  if  the  plaintiff,  after  suit  brought, 
enters  on  the  docket  ''ended  and  debt  and  costs  paid,"  it  is  held 
equivalent  to  an  entry  of  satisfaction  and  may  be  pleaded  in  bar  of 
a  new  suit  for  the  same  cause  of  action.^  In  the  absence  of  a  formal 
entry  of  judgment,  it  is  difficult  to  see  how  this  entry  (or  the  other 
usual  formula  "settled  and  discontinued")  cpuld  operate  as  a  bar  on 
the  strict  principle  of  estoppel  by  former  recovery.  For  it  is  the 
judgment  alone  which  merges  the  cause  of  action,  and  even  a  verdict, 

«  Cload  y.  Wiley.  29  Ark.  80.  »  PhUUps  t.  Israel,  10  Berg.  &  R.  891; 

M  Supra,  §  610,  and  cases  there  cited.  Rose  v.  Turnpike  Co.,  8  Watts,  40. 
•VLoeb  Y.  Wmis,  100  N.  T.  281,  8  K. 
E.  Rep.  177. 
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nithont  a  judgment  upon  it,  is  no  bar.  Bat  such  an  agreement  of 
xeeord  woold  no  doubt  produce  the  same  effect  if  pleaded  and  given 
in  mdence  as  proof  of  a  compromise  and  settlement. 

S  687.    Decision  of  Court  without  Jury. 

It  is  true  that  a  verdict  without  a  judgment  upon  it  is  no  bar  to 
another  snit,  but  the  converse  of  this  would  not  be  true.  On  the 
eontraiy,  when  a  case  is  legally  and  properly  tried  by  the  court  alone, 
without  the  aid  of  a  jury,  its  judgment  is  just  as  binding  and  con- 
elusive  upon  the  parties  as  if  based  npon  a  verdict.^  And  the  fact 
that  the  court's  decision  was  wrong  does  not  give  the  injured  party  a 
right  to  bring  another  suit  upon  the  same  claim/ for  he  might  have 
appealed  and  had  the  error  corrected.*  But  while  ''it  is  the  general 
duty  of  the  court  trying  a  case  to  find  upon  all  the  issuable  facts,  yet 
findings  which  are  not  necessarily  included  in  and  become  a  part  of 
the  judgment,  are  not  conclusive  in  other  actions.  Even  where  such 
findings  are  confirmed  by  final  judgment,  they  are  adjudications  only 
80  far  as  they  are  necessarily  included  in  and  become  a  part  of  the 
judgment."*^  Where  the  parties  to  an  action  at  law  are  entitled  to  an 
inquiry  of  damages  by  a  jury,  and  are  deprived  of  that  right  by  the 
aetion  of  the  court  in  transferring  the  action  to  equity,  they  will  not 
be  precluded  by  the  decree.** 

S  688.    Awards. 

A  valid  award  of  arbitrators,  upon  a  matter  duly  and  properly 
submitted  to  their  decision,  effects  a  merger  of  the  cause  of  action, 
which  is  thereupon  completely  extinguished,  and  the  award  will  con- 
stitute a  bar  to  the  prosecution  of  an  action,  at  law  or  in  equity, 
upon  the  same  demand.  If  the  award  is  made  conditional  upon  a 
payment  or  performance,  the  condition  must  be  fulfilled  before  the 

"Bttsott  V.  United  States,  9  Wall.  88;  «  Mitchell  v.  Insley,  88  Eans.  6H  7 

Daachy  v.  Goodrich.  90  Vt  127;  Bissell  Pac.  Rep.  201;  Auld  v.  Smith,  28  Eaiuk 

Y.  Kellogg,  60  Barb.  617;  Eibbee  v.  66. 

Howard.  7  Wis.  ISO.  **  Creager  v.  Walker,  7  Bosh,  1. 

•BeaU  V.  Pearre,  12  Md.  650. 
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eharaoter  of  finality  will  attaoh.  Bat  otherwise  it  is  oonolasive  whether 
performed  or  not.*" 


{  689.    Judgment  in  Snmmary  Proceedings. 

The  jadgments  rendered  in  sammary  proceedings  under  statntes 
are  generally  conclusive.  Thus  an  adjudication  in  a  landlord  and 
tenant  case  is  a  final  determination  as  to  the  rights  of  the  parties  to 
the  premises  under  the  lease  or  contract  existing  between  them,  and 
the  tenant  cannot  afterwards  set  up  any  claim  relating  to  the  hold- 
ing which  he  might  have  had.^  So  where  a  statute  provides  that 
judgments  or  final  orders  may  be  obtained  on  motion  by  clients 
against  attorneys  for  the  recovery  of  money  or  property  collected  by 
them,  an  adjudication  denying  a  motion,  under  this  law,  estops  the 
plaintiff  from  subsequently  bringing  an  action  to  recover  the  amount 
claimed." 

§  680.    Ids  Pendens  and  Priority  of  Decision. 

The  pendency  of  another  suit,  upon  the  same  cause  of  action,  in 
another  court  of  concurrent  jurisdiction,  cannot  be  pleaded  in  bar, 
although  it  is  good  in  abatement."  **  While  it  is  certainly  true  that 
the  pendency  of  a  suit  in  one  court  is  not  a  defense,  although  it  may 
sometimes  be  good  in  abatement,  to  another  suit  on  the  same  cause 
of  action  in  another  court  of  concnrreut  jurisdiction,  it  may  be  con* 
sidered  as  established  that  when  a  judgment  is  recovered  against  the 
defendant  in  one  of  those  courts,  if  it  is  a  full  and  complete  judg- 
ment on  the  whole  cause  of  action,  it  may  be  pleaded  as  a  defense  to 
the  action  in  that  court  where  it  is  pending  and  undecided.  Neither 
court  would  be  bound  to  take  notice  of  the  judgment  in  the  other 
court  judicially,  but  when  the  matter  is  pleaded  in  due  time,  and  it 
is  made  to  appear  that  a  judgment  on  the  same  cause  of  action  has 
been  recovered  and  is  in  full  force  and  effect,  that  judgment  must  be 

^BrazUl  t.  Isham,  IS  N.  T.  9;  iupra,  ^Hawk  ▼•  Eyans  (Iowa),  41  N.  W. 

g  526.  Rep.  868. 

MNemetty  v.  Naylor,  100  K.  T.  662,  « VThiUker  v.  BramBon,  2  Paine,  900; 

8  N.  £.  Rep.  497.  WUcox  v.  Kassick,  2  Mich.  168. 
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Jidd  to  merge  the  eyidenoe  of  the  debt,  whether  thai  evidence  be 
peiol  or  written*  in  the  jadgment  first  recovered."*'  It  is  not  the 
priority  in  the  commencement  of  one  action  that  renders  a  judgment 
obtained  therein  a  bar  to  the  recovery  of  a  second  judgment  in 
another,  bat  because  the  first  judgment  when  given,  whether  in  the 
action  commenced  first  or  last,  extinguishes  the  original  cause  of 
action  and  gives  to  the  plaintiff  in  lien  thereof  one  of  a  higher  nature.** 


{  69L    Judgments  on  Motions. 

Aeeording  to  the  doctrine  of  the  earlier  cases  (and  some  more 
recent  decisions),  the  determination  of  a  motion  or  summary  applica- 
tion is  not  res  judicata  so  as  to  prevent  the  parties  from  drawing  the 
came  matters  in  question  again  in  the  more  regular  form  of  an 
action.**  Thus  a  party  is  not  estopped  from  bringing  an  action  to 
set  aside  a  judicial  sale  made  without  authority,  by  the.  fact  that  the 
court  may  have  overruled  a  motion  to  set  aside  the  order  confirming 
such  sale.**  So  where  a  motion  to  open  a  judgment  rendered  on  a 
warrant  of  attorney  is  refused,  the  party  may  resort  to  equity,  and 
the  denial  of  such  motion  is  not  such  a  prior  adjudication  as  to  bar 
him."  But  it  is  now  said  that  this  rule  no  longer  obtains  in  its 
former  strictness;  and  regard  is  now  had  less  to  the  form  of  the  pro- 
ceeding, and  more  to  the  substance  and  condition  of  the  decision.'* 
Further,  there  is  a  distinction  to  be  noted  between  orders  made  upon 
motions  respecting  coUateral  questions  arising  in  the  course  of  a 
trial  and  final  orders  affecting  substantial  rights  and  from  which  an 
appeal  lies.    The  latter  are  res  judicata  and  binding  upon  the  par- 


•rSchnler  v.  Israel,  120  U.  &  006.  7 
Sop.  Ct.  Rep.  648;  Bates  v.  Chicago,  etc., 
a  Ca.  72  Iowa.  285.  88  N.  W.  Hep.  647; 
Andrews  t.  Yarrell.  46  N.  H.  17;  Bank 
•f  Nortb  America  t.  Wheeler,  28  Conn. 
488. 

*  Bank  of  United  States  t.  Merchants' 
Bank.  7  GiU.  410. 

*Kanne  t.  Minneapolis  A  St  L.  R. 
Co..  88  Minn.  419.  28  K.  W.  Bep.  804; 
fiimpson  v.  Hart.  14  Johns.  70;  Dicken- 


son T.  Gilliland,  1  Cow.  400;  Acker  v. 
Ledyard.  8  Barb.  014;  Dry  den  ▼.  Rail- 
road. 28  Eant.  020;  Eaaton  v.  Pickers- 
gill.  70  N.  Y.  099. 

70  Wills  ▼.  Chandler.  2  Fed.  Rep.  278. 

71  WiBtar  V.  McManes.  04  Pa.  St  818. 
98  Am.  Dec.  700;  Ashton's  Appeal.  78 
Pa.  St.  15&  ' 

7s  Wilson  Connty  t.  Mcintosh.  80 
Eans.  284. 1  Pac  Rep.  072. 
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ties,  unless  reveraed  or  modified  by  an  appellate  tribanal.^  Follow* 
ing  these  prinoiples,  it  is  held  that  when  a  motion  to  set  aside  a  ver* 
diet  is  overraled  and  j  adgment  rendered  thereon,  a  similar  motion  in  a. 
sabseqaent  suit  between  the  same  parties,  or  their  privies  in  estate^ 
to  set  aside  a  verdict  settling  the  same  questions  in  the  same  way,. 
must  be  overruledJ^  So,  to  a  complaint  by  a  judgment-defendani 
to  have  a  judgment  declared  satisfied,  it  is  a  good  answer  on  ih» 
part  of  the  judgment-plaintiff  that  the  same  matters  alleged  in  the 
complaint  were  set  up  in  answer  to  a  motion  for  leave  to  issue  exe* 
cution  on  the  judgment,  and  that  such  matters  were  in  that  pro- 
oeeding  adjudicated.''  In  Louisiana,  it  is  held  that  jf  the  form  of 
procedure  by  a  rule,  instead  of  an  injunction,  to  arrest  an  execution^ 
has  bden  adopted  without  objection,  and  a  decision  rendered  thereon 
after  issue  joined  on  the  merits,  the  defendant  in  execution,  by  whom 
the  rule  was  taken,  casBot  afterwards  renew  the  litigation  by  resort- 
ing to  an  injuxMtion.^ 


§  692.    BenewBl  of  Motion  in  the  Same  Case. 

The  doctrine  of  res  judicata,  in  its  strict  sense,  does  not  apply  to 
incidental  or  interlocutory  orders  made  in  the  progress  of  a  cause. 
The  court  may,  on  a  proper  state  of  facts,  allow  a  renewal  of  such  a 
motion  once  decided,  but  such  leave  will  not  be  granted  unless  a  new 
state  of  facts  has  arisen  since  the  former  hearing,  or  the  facts  were 
not  then  presented  by  reason  of  surprise  or  excusable  neglect.'^  And 
even  when  the  second  motion  is  founded  on  grounds  not  raised  on 
the  first,  it  will  be  denied,  if  such  grounds  might  have  been  ascer- 
tained and  presented  by  the  exercise  of  due  diligence.^  In  a  case  in 
New  Hampshire,  the  plaintiff  presented  a  petition  to  the  court  of 
common  pleas  praying  that  an  action  might  be  brought  forward  upon 


^  Spitley  V.  Frost,  16  Fed.  Rep.  209. 

7«Page  V.  Estj.  54  Me.  810;  Qrier  v. 
Jones,  54  Ga.  154. 

78  Reeves  v.  Plough,  46  Ind.  850. 

'^Trescott  ▼.  Lewis,  12  La.  Ann.  107. 

77  Ford  V.  Doyle,  44  Cal.  685;  Chi- 
chester ▼.  Cande,  8  Cow.  80, 15  Am. 
Dec.  288.    See  Easton  ▼.  Pickersgill,  76 
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K.  T.  500;  Greenwood  ▼.  MarTin,  111 
K.  Y.  428.  10  N.  E.  Rep.  228;  Wings  ▼. 
Hooper,  08  N.  Car.  482, 4  &  E.  Rep.  468; 
RoulhacT.  Brown,  87  N.  Car.  1;  Nachta- 
heim  ▼.  Turner  (Wis.),  86  li  W.  Rep. 
687. 

7*Nat  Bank  of  Port  Jerris  ▼.  Hantee» 
15  Abb.  New  Cas.  488. 
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fha  doeket,  and  that  a  certain  judgment  rendered  therein  againsk 
him  might  be  yaeated,  bat  the  petition  was  dismissed  on  hearing* 
He  subsequently  preferred  another  petition  in  the  same  eoart,  oon* 
taining  the  same  allegations  in  sobstanoe,  depending  upon  the  same 
state  of  faets,  and  praying  for  the  same  relief.  It  was  held  by  the 
sapreme  court  that  the  former  proceedings  had  in  the  oaase  barred 
the  second  petition.** 


Past  in.    Ow  trb  Buli  that  thb  Judombht  must  hatb  bbhh 

UPON  thb  Mbbits. 


I  693.    Merits  must  be  Abjudicated. 

The  general  mle  is,  that  a  former  judgment  will  not  operate  as  a 
bar  to  a  subsequent  suit  upon  the  same  cause  of  action  unless  the 
proeeedings  and  judgment  in  the  first  case  involved  an  investigation 
(or  afforded  full  legal  opportunity  for  an  investigation)  and  determi- 
nation of  the  merits  of  the  suit.^  Or,  as  otherwise  expressed,  the 
jodgment  must  be  upon  the  merits  in  a  competent  action,  the  plain- 
tiff having  sued  in  his  proper  character,  and  the  pleadings  having 
been  correct.**  ""If  the  first  suit  was  dismissed  for  defect  of  pleadings 
or  parties,  or  a  misconception  of  the  form  of  proceeding,  or  the  want 
of  jurisdiction,  or  was  disposed  of  on  any  ground  which  did  not  go 
to  the  merits  of  the  action,  the  judgment  rendered  will  prove  no  bar 
to  another  suit."  **    Hence  a  plea  of  former  recovery  which  discloses 


"daggett  V.  Simeg,  95  N.  H.  402. 
See  also  BaDgt  v.  Strong.  4  N.  Y.  816. 

^  Haghet  v.  United  States,  4  Wall. 
SSS;  Qoold  v.  Railroad,  01  U.  a  626; 
Foster  v.  The  Richard  Busteed,  100 
Mass.  413,  1  Am.  Rep.  125;  Sayles  v. 
Tibbitts,  5  R  L  79;  People  v.  Barrett, 
1  Johns.  66;  Vanghan  v.  O'Brien,  89 
How.  Pr.  6t6;  Stowell  v.  Chamberlain, 
60  K.  T.  272;  Heikes  ▼.  Comm.,  26  Pa. 
Bt  618;  Agnew  v.  McElroy,  10  Sm.  A 
Mar.  662.  48  Am.  Dec.  772;  Wethered  v. 
Maya.  4  Tex.  887;  Houston  v.  Musgrove, 
86  Tex.  694;  Birch  v.  Funk.  2  Met.  (Ky.) 


644;  Kendal  v.  Talbot.  1  A.  K.  Mar.  821; 
Thomas  v.  Hite.  6  B.  Mon.  690;  Cannon 
V.  State,  17  Ark.  866;  Yanlandingham 
V.  Ryan,  17  HI.  26;  Carson  v.  Clark,  1 
Scam.  118,  26  Am.  Dec  79:  Delaney  v. 
Reade,  4  Iowa,  292;  Taylor  v.  Larkin, 
12  Mo.  108.  49  Am.  Dec.  119;  Verhein 
V.  Stickbein,  67  Mo.  826;  Wells  v. 
Moore.  49  Mo.  280;  Tucker  v.  Rohrback. 
18  Mich.  78;  Gray  v.  Dougherty,  26 
Cal.  266. 

n  Johnson  v.  White,  21  Miss.  684. 

**  Hughes  V.  United  SUtes,  4  Wall. 
282. 
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the  fact  that  the  former  jadgment  was  not  on  the  merits,  is  bad  on 
demnrrer.^  The  nniversality  and  importance  of  this  rule  are  attested 
by  the  supreme  court  of  Pennsylvania  in  the  following  forcible  terms : 
*It  has  been  held  an  acknowledged  principle  that  when  it  can  be 
gathered  from  the  record  that  the  merits  of  the  controversy  were  not 
passed  upon  in  the  first  action,  but  the  determination  proceeded  upon 
some  technical  objection  not  affecting  the  plaintiff's  ultimate  right  to 
flue,  the  first  judgment  will  constitute  no  bar  to  the  second  suit.  A 
contrary  rule  would  be  founded  in  such  rank  injustice  as  to  be  insup- 
portable, and  had  such  an  one  been  even  entertained  in  the  earlier 
ages  of  the  law,  when  reason  and  truth  were  but  too  often  made  to 
give  way  before  the  fancied  force  of  technical  subtleties  and  hair- 
drawn  distinctions,  it  must  long  since  have  succumbed  to  the  enlight- 
ened wisdom  which  tolerates  litigation  only  as  a  means  of  adminis- 
tering uniform  justice."**  We  must  not,  however,  lose  sight  of  the 
fact  that  a  judgment,  although  not  upon  the  merits,  and  therefore 
not  conclusive  in  respect  to  the  very  cause  of  action,  may  still  be 
final  as  to  the  precise  point  upon  which  the  determination  was  based. 
This  will  appear  more  fully  hereafter.  And  farther,  although  a  judg- 
ment was  rendered  on  technical  grounds,  or  by  dismissal,  or  gener- 
ally not  on  the  merits,  yet  the  admissions  made  by  a  party  in  his 
pleadings  in  that  suit  may  be  received  as  evidence  against  him 
(though  not  conclusive)  in  a  subsequent  action  between  the  same 
parties.**  * 

S  694.    Meaning:  of  the  Term  ^<  Merita.^ 

What,  then,  is  the  meaning  of  the  term  "merits'*?  What  precise 
significance  are  we  to  attach  to  the  phrase  when  it  is  said  that  a 
given  judgment  is  or  is  not  "on  the  merits"  ?  The  lexicographers 
define  the  merits  of  a  case  as  the  real  or  substantial  grounds  of  the 
action,  in  contradistinction  to  any  technical  or  collateral  matter  which 
has  been  raised  in  the  course  of  the  suit.**    And  a  learned  writer  ia 

»  Perkins  v.  Moore.  16  Ala.  9.  ^  Bore  v.  Qaieny,  4  Mart  545,  e  Am. 

M  Carmony  v.  Hoober,  5  Pa.  8t  805,     Dec.  71& 
Bell,  J.  ^^Holthouse,  Brown,  Andersont  &  e. 
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of  opinion  that  'judgment  proceeds  upon  the  merits  when  the  very 
eaiue  of  action  is  decided  npon."''    Now  in  the  first  place,  it  is 
dearly  not  intended  that  the  judgment  mast  be  meritorioas  in  the 
ethical  sense.*    It  is  not  required  that  the  decision  be  righteous. 
Courts  are  to  administer  jastice,  and  yet  a  judgment  may  be  "on  the 
merits'*  although  an  unerring  intelligence  and  infallible  sense  of  moral 
right  might  perceive  that  it  worked  wrong.    In  the  next  place,  it  is 
not  meant  that  the  sentence  must  be  even  legally  right.     A  judg- 
ment may  abound  in  errors  and  irregularities,  and  yet,  if  not  abso* 
lotely  Toid,  it  stands  as  a  final  adjudication  until  reversed  or  set 
aside,  and  is  just  as  much  a  bar  to  a  subsequent  suit  as  one  that  should 
be  free  from  the  suspicion  of  a  flaw  or  blemish.     And  again,  it  is  not 
considered  necessary  that  there  should  have  been  an  actual  trial  and 
canvassing  of  the  facts  of  the  case.     For  a  judgment  entered  upon 
confession  without  action  is  as  conclusive  as  any  other.    But  on  the 
other  band,  it  u  necessary  that  the  ultimate  right  of  action  should 
have  been  in  some  way  involved  in  the  decision.    If  the  judgment 
goes  oflF  on  an  objection  to  the  jurisdiction,  or  on  a  showing  that  the 
plaintiff  has  mistaken  the  form  of  action,  or  by  reason  of  a  defect  of 
parties,  or  because  the  suit  is  premature, — in  any  such  case  it  needs 
no  argument  to  show  that  the  merits  have  not  been  reached.    On  the 
whole,  then,  we  conclude  that  a  judgment  is  "upon  the  merits'*  when 
it  amounts  to  a  declaration  of  the  law  as  to  the  respective  rights  and 
duties  of  the  parties,  based  upon  the  ultimate  fact  or  state  of  facts 
disclosed  by  the  pleadings  and  evidence  and  upon  which  the  right  of 
recovery  depends,  irrespective  of  formal,  technical,  or  dilatory  objec* 
tions  or  contentions.    But  it  is  far  less  easy  to  frame  an  unezcep- 
tionable  definition  of  this  rather  vague  term,  than  to  enumerate  the 
various  instances  in  which  a  judgment  may  be  rendered  that  is  not 
on  the  merits.     And  these  different  cases  will  be  taken  up  singly  in 
the  following  sections.     In  the  mean  time,  however,  the  general  doc- 
trine may  be  made  more  clear  by  the  citation  of  some  illustrative 
cases.     Where  a  mortgagor  files  a  complaint  for  the  purpose  of 
obtaining  relief  and  to  have  the  mortgage  cancelled,  and  the  com- 

•  BIgelow  on  Stt  p.  80.  »  Parket  v.  GUft,  9  Les,  624,  S81. 
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plaint  is  dismissed  on  the  groand  that,  upon  the  pleadings  and  pioof , 
he  is  not  entitled  to  the  relief  demanded,  he  is  thereby  estopped,  in  a 
subsequent  suit  to  foreclose,  from  denying  the  validity  of  the  mort- 
gage.^ A  decision  that  the  subject-matter  of  the  suit  has  already 
been  determined  by  a  valid  and  subsisting  judgment  between  the 
parties,  is  a  decision  upon  the  "merits"  of  the  case.**  On  the  other 
hand,  in  a  recent  case  it  appeared  that  after  a  general  demurrer  to 
a  petition  had  been  overruled,  the  defendant  answered,  setting  up 
matter  which  constituted  no  valid  defense.  The  case  was  tried  by 
the  court,  and  the  petition  was  dismissed,  no  reason  for  the  decision 
being  given.  On  appeal  this  decision  was  affirmed,  on  the  groand 
that  the  petition  did  not  state  a  cause  of  action.  It  was  held  that 
this  judgment  was  no  bar  to  another  suit  on  the  same  demand,  the 
case  not  having  been  determined  upon  its  merits."  Where  judgment 
was  rendered  in  a  suit  "that  the  plaintiff  from  having  and  maintain- 
ing his  action  should  be  barred,  and  that  the  defendant  recover  his 
costs,"  this  was  considered  to  be  a  judgment  on  the  merits  of  the 
action.** 

S  696.    Judgment  must  be  FinaL 


In  order  to  bar  a  second  action,  the  judgment  must  be  finaU  "It 
is  only  a  final  judgment  upon  the  merits  which  prevents  further  con- 
test upon  the  same  issue,  and  becomes  evidence  in  another  action 
between  the  same  parties  or  their  privies.  Until  final  judgment  is 
reached  the  proceedings  are  subject  to  change  and  modification,  are 
imperfect  and  inchoate,  and  can  avail  nothing  as  a  bar  or  as  evidence, 
nntil  the  judgment,  with  its  verity  as  a  record,  settles  finally  and 
conclusively  the  questions  at  issue.  An  interlocutory  order  is  not 
such  a  judgment.  It  is  not  a  judgment  at  all."  **  Thus  a  judgment 
declaring  a  party  guilty  of  contempt  is  not  a  judgment  upon  the 
merits,  and  does  not  constitute  an  adjudication  of  the  rights  of  the 
litigants.** 

»  HamUton  BuUding  Absii.  v.  Reyn-        *>  Dixon  v.  Slndear,  4  V 1 864^  94  Am. 

olds,  6  Daer,  671.  Dec  610. 

MBack  V.  Spofford,  85  Me.  5SG.  «  Webb  v.  Backelew,  8S  N.  Y.  66S. 

•1  Pepper  v.  DonneUy  (Ey.),  8  &  W.         •«  Proctor  v.  Cole,  104  Ind.  87(  8  K. 

Rep.  441.  B.  Rep.  100. 
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S  696.    Judgment  upon  Flea  in  Abatement. 

On  the  principle  that  the  jadgment  must  be  final,  and  not  one  that 
ioniB  npon  a  preliminary  question,  it  is  held  that  when  a  former  action 
between  the  parties  was  dismissed  upon  some  matter  pleaded  in 
abatement,  the  decision  is  not  a  bar  to  a  second  action  upon  the 
merits.*  Bat  nnder  the  code  system  of  pleading,  where  the  defend- 
ant is  authorized  to  set  ap  in  his  answer  as  many  defenses  as  he  has, 
if  an  answer  contains  a  defense  which  only  goes  to  defeat  the  present 
action  together  with  other  defenses  on  the  merits,  and  the  issues  as 
to  both  are  found  for  the  defendant,  but  the  judgment  is  apparently 
entered  for  the  defendant  upon  the  finding  upon  the  merits,  the  matter 
upon  the  merits  will  be  res  judicata^  and  the  parties  will  be  estopped 
from  further  litigating  the  merits,  even  though  the  issue  upon  the 
matter  in  abatement  is  also  found  in  favor  of  the  defendant,  and  the 
judgment  might  have  rested  upon  that  issue.** 


S  697.    Judgment  by  Default. 

A  final  judgment  taken  by  default  is  conclusiYe,  by  way  of  estoppel, 
in  respect  to  all  such  matters  and  facts  as  were  well  pleaded  and 
properly  raised  and  material  to  the  case  made  by  the  declaration,  or 
other  pleadings,  and  such  issues  cannot  be  re-litigated  in  any  sub- 
sequent action  between  the  parties  or  their  privies.*'  ''The  general 
rule  is  that  a  default  is  only  conclusive  as  to  such  matters  as  are 


*  Jordan  v.  Sieferi.  126  Mass.  95;  At- 
kins T.  Anderson,  68  Iowa.  780, 19  N. 
W.  Bap.  828;  Qarrett  v.  Qreenwell,  02 
Ma  120,  4  a  W.  Rep.  441;  Clark  v. 
Yoong.  1  Cranch,  181;  Qriffln  v.  Bey- 
near,  16  Iowa,  80;  Birch  v.  Funk,  2 
Mat  (Ky.)  644. 

MThe  420  Mining  Co.  v.  Bullion  Min- 
ing Co.,  8  Sawy.  684;  Sheldon  v.  Ed- 
wards, 85  N.  T.  279. 

^  Leonard  v.  Simpson,  2  Bing.  K.  C 
176;  Derby  v.  Jacqaes,  1  Cliff.  426;  Gas- 
kill  V.  Dndley,  6  Met  646,  80  Am.  Dec. 
350;  Brings  T.  Richmond,  10  Pick.  801» 


20  Am.  Dec.  526;  Minor  ▼.  Walter,  17 
Mass.  287;  Thatcher  ▼.  Gammon,  12 
Mass.  268;  Newton  ▼.  Hook.  48  N.  Y. 
676;  Brown  ▼.  Mayor,  66  N.  Y.  885;  Jar- 
vis  ▼.  Driggs,  60  N.  Y.  148;  McCalley  ▼. 
Wilbum,  77  Ala.  540;  Ellis  ▼.  Mills,  28 
Tex.  584;  Dunn  ▼.  Pipes,  20  La.  Ann. 
276;  Ligon  ▼.  Triplett,  12  B.  Mon.  288; 
Marks  ▼.  Sigler,  8  Ohio  St  858;  McCur- 
dy  ▼.  Baughman,  48  Ohio  St  78;  Fletch- 
er V.  Holmes,  25  Ind.  458;  Doyle  ▼.  Hal- 
lam,  21  Minn.  515;  Van  Yalkenburgh  ▼• 
Milwaukee,  45  Wis.  574;  Eittridge  ▼• 
Stevens,  16  CaL  881;  su^pra,  vol.  1,  §  87. 
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properly  averred  or  charged  in  the  eomplaint."  ^  Henoe  a  defend* 
ant,  by  not  answering  the  complaint,  does  not  admit  that  the  plain- 
tiff is  entitled  to  the  relief  demanded  against  him.  but  only  that  he  is 
entitled  to  such  relief  as  is  authorized  by  the  facts  properly  aUeged."^ 
In  regard  to  the  conclusiveness  of  a  default  judgment  upon  defenses 
which  might  have  been  presented,  there  is  apparently  some  uncer- 
tainty in  the  decisions.  According  to  the  English  rule,  a  defendant 
is  not  estopped  from  setting  up  a  particular  defense  to  an  action,  by 
the  fact  that,  in  a  former  action  between  the  same  parties,  such 
defense  would  have  been  available,  but  he  omitted  to  present  it  and 
suffered  judgment  by  default.^^  But  this  doctrine  is  too  sweeping 
to  be  accepted  by  our  courts.  And  in  fact  there  are  cases  going  to 
the  opposite  extreme,  and  holding  that  the  judgment  is  conclusive  aa 
to  all  defenses  which  might  have  been  urged  against  the  plaintiff's 
demand. ^®^  Probably,  however,  it  is  necessary  to  distinguish  between 
matter  which  would  go  in  avoidanee  of  the  action  and  such  as  would 
bar  it.  Take,  for  example,  the  ease  of  a  part  payment  which  the 
defendant  omitted  to  set  up  and  which  was  not  allowed  in  the  judgment. 
It  was  held  at  one  time  that  the  default  judgment  would  not  estop 
him  from  afterwards  maintaining  an  action  to  recover  back  the 
amount.^^  But  the  cases  so  holding  have  been  overruled,  and  it 
may  now  be  regarded  as  settled  that  in  any  case  where  the  defendant 
neglects  a  legal  opportunity  to  set  up  a  partial  payment,  he  cannot 
afterward  seek  credit  for  it  by  a  new  suit.*^  On  the  other  hand,  a 
judgment  for  rent  due  under  a  lease,  rendered  upon  default,  without 
release  pleaded,  is  not  conclusive  evidence,  in  an  action  for  sub- 
sequently accruing  rent,  that  the  term  had  not  been  surrendered  and 
the  tenant  released  from  liability  prior  to  the  commencement  of  the 
first  action ;  for,  the  release  not  having  been  set  up,  that  question 
was  not  involved  in  the  judgment.^ 

M  Barton  v.  Anderson,  104  Ind.  678, 4  ler  v.  Shearer,  7  Haas.  14;  Smith  t. 

K.  E.  Rep.  420.  Weeks,  26  Barb.  463. 

"  Argall  V.  Pitts,  78  N.  Y.  289.  «» Fuller  v.  Shattuck,  18  Gray,   70; 

v»  Hewlett  V.  Tarte,  10  a  B.  A  &  818.  Binck  v.  Wood.  48  Barb.  816.    And  see 

Ml  McCalley  v.  Wilbum,  77  Ala.  649.  infra,  §  768. 

»BRowe  T.  Smith,  16  Mass.  806;  Few-  ^  Hanham  ▼.  Sherman,  114  Mass.  19l 


And  see  CromweU  v.  Sac,  94  U.  6. 86L 
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§  698 


Tbas  far  we  have  spoken  of  final  judgments  by  default.  The  case 
is  different  with  an  interlocutory  default  judgment.  The  latter 
merely  admits  a  cause  of  action^  and  while  the  precise  character  of 
the  cause  of  action,  and  the  extent  of  the  defendant's  liability, 
remain  to  be  determined  by  a  hearing  in  damages  and  final  judg- 
ment thereon,  the  cause  of  action  is  not  merged  in  the  judgment, 
and  the  rights  of  the  parties,  beyond  the  mere  admission  of  a  cause  of 
action,  are  neither  streng;thened  nor  impaired  thereby.^^  Tet  the 
judgment  by  default  will  preclude  the  defendant  from  using,  for  the 
purpose  of  reducing  the  damages,  any  testimony  which  would  have 
defeated  the  action  had  a  plea  in  bar  been  put  in.^  The  same  gen- 
eral principles  apply  to  the  parallel  case  in  equity.  An  order  taking 
a  bill  pro  confesso  for  want  of  an  answer  dispenses  with  proof  at  the 
hearing,  and  is  conclasive  that  the  matter  of  the  bill  is  true,  aa  if 
the  same  were  confessed  in  an  answer. ^^ 

S  698.    Judgment  upon  Oonfesalon. 

A  judgment  entered  upon  confession  without  action  is  as  conclusive 
as  any  other  judgment,  and  is  equally  protected  against  collateral 
attack  or  impeachment;  and,  like  a  judgment  rendered  after  a  con- 
testation of  the  merits,  it  operates  as  a  merger  of  the  cause  of  action, 
and  while  it  remains  in  force,  the  plaintiff  cannot  maintain  an  action 
for  the  same  claim  or  demand.*^  When  a  defendant  offers  to  confess 
judgment  for  a  part  of  the  plaintiff's  claim,  and  the  plaintiff  enters 
judgment  for  the  amount  so  tendered,  and  proceeds  to  execution,  he 
cannot  recover  the  balance  of  the  claim.^^    So  a  judgment  by  con- 


><*  Welch  v.Wadsworth,  80  Conn.  149, 
79  Am.  Dec.  239;  Whitaker  v.  Bram- 
son.  2  Paine,  209. 

'••  Garrard  v.  Dollar,  4  Jones  (N.  Car.) 
175,  07  Am.  Dec.  271.  See  wpra,  vol.  1, 
891. 

^  Attomey-Qeneral  v.  Carver,  12 
Ired.  281. 

i*>  Whitaker  v.  Bramson,  2  Paine, 
209;  Barney  v.  Goff,  1  D.  Chip.  804; 
Sheldon  v.  Stryker,  84  Barb.  116;  Neus- 
baom  V.  Keim,  24  K.  T.  826;  Eirby  v. 
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Fitzgerald,  81  N.  Y.  417;  Braddee  ▼. 
Brownfield.  4  Watts,  474;  Secrist  v. 
Zimmerman,  65  Pa.  St.  446;  Weikel  v. 
Long,  55  Pa.  St.  288;  Dean  v.  Thatcher, 
82  N.  J.  Law,  470;  State  v.  Mangum,  6 
Ired.  869;  Gofl  v.  Dabbs,  4  Bazt.  800; 
Jeffries  v.  Morgan,  1  Ark.  169;  North  v. 
Mudge,  18  Iowa.  496,  81  Am.  Dec.  441; 
Sherman  y.  Christy,  17  Iowa,  822;  Two- 
good  y.  Pence.  22  Iowa.  648. 
^  Dodds  V.  Blackstock,  1  Pittsb.  46. 
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fession  entered  when  the  canse  is  at  issae  and  ready  for  trial  in  an 
appellate  coart,  upon  appeal  from  a  jastice's  court,  is  conclusive  upon 
the  defendant  in  a  subsequent  action  to  enforce  further  payments 
upon  the  same  contract."®  The  rule  of  the  English  cases  is  different 
in  this  respect  from  ours.  It  is  there  held  that  a  judgment  entered 
by  confession  before  the  formation  of  an  issue  is  not  conclusive  of  the 
facts  on  which  the  plaintiff*s  right  of  action  depends.^" 

§  699.    Nonstiit  no  Bar. 

It  is  a  settled  and  inflexible  rule  that  a  judgment  of  nonsuit  is  not 
a  judgment  upon  the  merits,  and  therefore  it  is  no  bar  to  another  suit 
upon  the  same  cause  of  action."'  Thus,  in  an  action  for  claim  and 
delivery,  where  the  answer  set  up,  as  new  matter,  that  in  another 
action  by  defendant  against  plaintiff  to  recover  the  same  property,  a 
judgment  of  nonsuit  had  been  rendered  against  him,  it  was  held  that 
this  was  no  defense  to  the  present  action  and  that  such  matter  was 
sham  and  irrelevant.^"  Bo  a  nonsuit  in  an  action  against  a  deputy 
sheriff  for  the  wrongful  attachment  of  property  is  no  bar  to  an  action 


iwOrr  T.  Mercer  Ins.  Co.,  114  Pa.  Bt 
887,  6  Atl.  Rep.  696. 

ui  Goucber  ▼.  Clayton.  11  Jar.  N.  & 
107. 

»*«  Homer  v.  Brown,  16  How.  854; 
Manhattan  Ins.  Co.  v.  Broaghton,  109 
U.  8.  121,  8  Sup.  Ct  Rep.  99;  Halde- 
man  ▼.  United  States,  91  U.  S.  5S4;  Ham- 
■lergen  ▼.  Schurmeier,  8  Fed.  Rep.  77; 
Syansv.  White,  1  Hempst  296;  Derby 
▼.  Jacques.  1  ClifF.  426;  Qreely  v.  Smith. 
1  Wood.  &  M.  181:  Knox  ▼.  Waldobor- 
ough,  5  Me.  185;  Brett  v.  Marston,  45 
Me.  401;  Haynes  ▼.  Jackson.  66  Me.  98; 
Jay  ▼.  Carthage,  48  Me.  858;  Holton  v. 
Gleason,  26  N.  H.  601;  Eaton  t.  Qeorf^e. 
40  N.  H.  268;  Morgan  y.  Bliss.  2  Mass. 
Ill;  Jones  ▼.  Howard,  8  Allen.  223; 
Marsh  t.  Hammond,  11  Allen.  488; 
Clapp  y.  Thomas.  5  Allen,  158;  Bridge 
y.  Sumner,  1  Pick.  870;  People  y.  Vilas, 
86  N.  Y.  469,  98  Am.  Dec.  620;  Wheeler 
y  Ruckman,  51  N.  Y.  891;  Audubon  y. 
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Ins.  Co.,  27  N.  Y.  216;  Bate  y.  Fellowes. 
4  Bosw.  688;  Reynolds  y.  Garner.  66 
Barb.  810;  Blair  y.  McLean.  25  Pa.  St. 
77;  Haws  y.  Tiernan,  68  Pa.  St  102; 
Voughty.  Sober.  78  Pa.  St.  49;  Fisher 
y.  Longnecker.  8  Pa.  St.  410;  Worth  am 
y.  Commonwealth,  6  Rand.  669;  Beadle 
y.  Graham.  66  Ala.  99;  Alllnet  y.  Cred 
itors.  16  La.  Ann.  180;  Baudin  y.  RolifiT. 
1  Mart  N.  &  165, 14  Am.  Dec.  181;  Dana 
y.  Gill.  5  J.  J.  Mar.  242.  20  Am.  Dec 
255;  Holland  y.  Hatch,  16  Ohio  St  464; 
Miller  y.  Mans,  28  Ind.  194;  Holmes  y. 
Chicago  &  A.  R  Co.,  94  111.  489;  Gibbs 
y.  Jones.  46  111.  819;  Howes  y.  Austin, 
85111.  8J6;  Ellington  y.  Crockett  18  Mo. 
72;  Cheeny  y.  Cooper.  14  Nebr.  416, 
16  N.  W.  Rep.  471;  Wood  y.  Ramond, 
42  Cal.  648;  Gates  y.  McLean  (Cal.),  9 
Pao.  Rep.  988. 

»s Fleming  y.  Hawley,  66  Cal.  492,  4 
Pac.  Rep.  494. 
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against  the  sheriff  for  the  same  canse.'^*    If  the  plaintiff  in  an  action 

of  detinue  suffers  a  voluntary  nonsuit,  the  judgment  is  not  conclusive 

on  him,  in  a  subsequent  action  on  the  bond,  as  to  the  question  of 

ownership.^^     The  dismissal  of  an  action  of  ejectment  at  the  instance 

of  the  plaintiff  settles  no  rights  of  the  parties,  is  not  an  admission  of 

^7  right  or  title  in  the  defendant,  and  is  not  a  bar  to,  and  cannot 

oe  shown  in  evidence  in,  a  second  action."*    So  a  nonsuit  suffered 

^J  the  appellee,  on  appeal  from  a  justice  to  a  circuit  court,  is  no  bar 

^<)  a  bill  in  chancery  founded  upon  the  same  cause  of  action."^ 

Where  a  judgment  is  reversed  and  the  cause  remanded  for  further 

proceedings,  and  the  plaintiff  in  the  court  below  then  voluntarily. 

becomes  nonsuit,  he  is  not  estopped  from  bringing  a  new  action."* 

It  is  further  to  be  observed,  in  respect  to  the  application  of  this 
important  rule,  that  it  makes  no  difference  that  the  nonsuit  was  invol' 
untary:  it  is  still  no  adjudication  of  the  merits  of  the  cause,  and 
hence  no  bar  to  a  new  suit."*  As  observed  by  the  supreme  court  of 
Maine,  ''in  ordering  a  nonsuit  on  account  of  the  insufSciency  of  the 
plaintiff's  evidence,  the  court  simply  declares  the  law  applicable 


"^Clapp  V.  Thomas,  5  Allen,  15a 

u*  Savage  v.  Qunter,  82  Ala.  467. 

"«  Van  Vliet  v.  Olin,  1  Nev.  495. 

>^  Crawford  v.  Summers,  8  J.  J.  Mar. 
80O. 

u*  Holland  v.  Hatch,  16  Ohio  St.  464. 

i»  Howes  Y.  Austin.  85  111.  896;  Wood 
▼.  Bamond,  42  Cal.  644;  Bournonville 
▼.  Goodall,  10  Pa.  St.  188;  National 
Water  Works  Co.  t.  School  District,  28 
Mo.  App.  227;  Qnmmer  v.  Trustees  of 
yUlage  of  Omro.  50  Wis.  247,  6  N.  W. 
Eep.  885.  In  the  case  last  cited,  Orton, 
J.,  delivering  the  opinion  of  the  court, 
said:  *We  conclude  that  a  Judgment, 
of  nonsuit,  whether  voluntary  or  in- 
Tolantary,  is  never  a  bar  to  another 
action  for  the  same  cause.  This  rule 
in  respect  to  involuntary  nonsuits  is 
not  only  sustained  by  the  authorities 
but  by  reason,  and  is  evidently  recog- 
nized generally,  by  the  courts  and  the 
bar,  from  the  common  practice  of  non- 
loits  granted  on  motion,  without  a 
question  as  to  their  effect  in  barring 


another  action.  The  defendant,  in- 
stead of  moving  for  a  nonsuit  on  the 
case  made  by  the  plaintiff,  may,  if  he 
have  confidence  in  his  position,  have  a 
Judgment  which  will  be  a  bar  to 
another  action  by  submitting  the  cause 
to  the  verdict  of  the  jury,  or  of  the 
court,  if  a  jury  be  waived.  He  should 
not  be  allowed  to  experiment  with  a 
motion  for  a  nonsuit,  and  obtain  the 
opinion  of  the  court  on  the  plaintiff's 
case,  and  if  he  fails  in  his  motion,  to 
then  go  to  a  full  trial  on  the  merits, 
without  also  allowing  the  plaintiff,  if 
he  is  the  losing  party  on  the  hearing  of 
the  motion,  to  sue  over.  If  the  de- 
fendant is  not  bound  and  concluded  by 
the  decision  on  the  motion,  the  plain- 
tiff should  not  be;  and  if  the  rule  is 
adopted  that  a  nonsuit  granted  upon 
the  motion  of  the  defendant  is  a  bar  to 
another  action,  then  the  correlative 
rule  should  be  adopted  also,  that  a  de- 
cision against  the  motion  operates  as  a 
Judgment  for  the  plaintiff. " 
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thereto.  It  says  the  facts  proved  by  the  plaintiff  fail  to  oast  any 
legal  liability  upon  the  defendant;  bat  it  does  not  attempt  to 
determine  the  actual  facts  of  the  case,  nor  can  it  do  so»  for  the  law 
has  imposed  that  daty  elsewhere,  and  as  the  facts  of  the  case  are  not 
determined,  it  does  not  follow  that  the  plaintiff  in  some  future  suit 
may  not  be  able  to  produce  more  and  better  evidence  of  his  claim, 
which  he  is  at  liberty  to  do.  This  view  is  in  full  accord  with  the 
cases  adjudged  by  courts  that  proceed  according  to  the  course 
of  the  common  law."^  But  a  compulsory  nonsuit  ordered  by  a 
justice  of  the  peace  is  held,  in  some  of  the  states,  to  be  a  bar  to 
another  action;  because,  as  the  justice  has  no  power,  in  those  juris- 
dictions, to  enter  any  such  judgment,  it  must  be  taken  as  equiv- 
alent to  a  judgment  that  the  plaintiff  has  no  cause  of  action.^  It 
does  not  exempt  a  case  from  the  operation  of  the  principal  rule  to 
show  that  the  judgment  of  nonsuit  was  entered  npon  an  agreed 
statemeut  of  facts.  According  to  the  supreme  court  of  the  United 
States,  '*it  is  not  only  for  a  non-appearance,  or  for  delays  or  defaults, 
that  a  nonsuit  may  be  entered.  The  plaintiff's  proceeding  in  such 
particulars  may  be  altogether  regular,  and  the  pleadings  may  be 
completed  to  an  issue  for  a  trial  by  the  jury;  yet  the  parties  may 
agree  to  take  it  from  the  jury  with  the  view  to  submit  the  law  of  the 
case  to  the  court,  upon  an  agreed  statement  of  facts,  with  an  agree- 
ment that  the  plaintiff  shall  be  non-prossed  if  the  facts  stated  are 
insufficient  to  maintain  the  right  which  he  claims.  The  court  in 
such  case  will  order  a  nonsuit  if  it  think  the  law  of  it  against  the 
plaintiff,  but  it  will  declare  it  to  be  done  in  conformity  with  the 
agreement  of  the  parties,  and  its  effect  upon  the  plaintiff  will  be 
precisely  the  same  as  if  he  had  been  non-prossed  for  a  non-appear- 
ance when  called  to  prosecute  his  suit,  or  for  one  of  those  delays  from 
which  it  may  be  adjudged  that  he  is  indifferent."  ^ 

Wherever  we  find  the  essential  characteristics  of  a  judgment  of 

ui^PeDdergrass  v.  York  Manuf.  Co.,  Moreland  Tp.  v.  Gordner,  109  Pa.  St. 

76  Me.  509,  citing  Morgan  y.  Bliss.  2  116. 

Mass.  111.  ^Horner   ▼.  Brown,  16   How.  854. 

^  Gould  Y.  Crawford,  2  Pa.  6t  89;  To  the  same  effect,  Knox  y.  Waldo- 

Lawver  y.  Walls,  17  Pa.  St.  75;  Qillilan  borough,  5  Me.  186;  Derby  y.  Jacques, 

y.  Spratt  8  Abb.  Pr.  K.  &  18.    See  also  1  Cliff.  48a 
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nonsuit,  whatever  may  be  the  language  employed  in  the  record-entry, 
the  same  trait  of  inconclusiveneBS    attaches  to  the    adjudication. 
^hu8,  for  example,  the  entry  of  "neither  party"  (proceeds  further 
^th  the  action)  is  no  evidence  of  an  adjudication  of  the  merits,  and 
Qo  bar  to  a  future  action;  it  is  merely  equivalent  to  fl  nonsuit  and 
default  by  consent."*    Bo  where  the  record  shows  that  the  plaintiff 
failed  to  appear  and  his  writ   was  "abated  and  dismissed/'  the 
^/efendant  recovering  five  dollars  and  costs,  this  amounts  to  no  more 
than  a  nonsuit,  and  will  not  bar  a  second  action.^    Again,  a  judg- 
ment simply  dismissing  the  demand  of  an  intervenor,  on  the  ground 
that  he  was  absent  and  not  represented  at  the  trial  of  the  cause, 
cannot  support  the  plea  of  res  judicata*   "The  judgment  is  strictly 
one  of  nonsuit.*''"    So  in  suits  in  equity  where  the  plaintiff  has  a 
right  to  have  his  bill  dismissed,  and  does  so,  because  he  is  not  ready 
for  trial,  the  order  of  dismissal  is  in  the  nature  of  a  nonsuit,  and  is 
no  bar  to  another  bill.^     So  where  a  judgment  is  reversed  on  appeal 
upon  technical  grounds  not  involving  the  merits,  a  simple  judgment 
of  reversal  constitutes  no  bar  to  a  second  action  for  the  same 
demand,  but  has  the  same  'effect  as  a  judgment  of  nonsuit.     And 
where  the  ground  of  reversal  does  not  appear,  the  burden  of  proof 
is  on  the  party  who,  in  a  subsequent  suit,  relies  upon  the  adjudica- 
tion aa  a  bar.^ 

S  700.    Judgment  on  Betrazit. 

*A  retraxit  i»  the  open,  public,  and  voluntary  renunciation  by  the 
plaintiff  in  open  court  of  his  suit  or  cause  of  action,  and  if  this  is 
done  by  the  plaintiff  and  a  judgment  entered  thereon  by  the  defend- 
ant, the  plaintiff's  right  of  action  is  forever  gone.**^  "A  retraxit 
differs  from  a  nonsuit  in  that  the  one  is  positive  and  the  other  neg- 
ative ;  the  nonsuit  is  a  mere  default  and  neglect  of  the  plaintiff,  and 
therefore  he  is  allowed  to  begin  his  suit  again  upon  payment  of  costs; 
but  a  retraxit  is  an  open  and  voluntary  renunciation  of  his  suit  in 

>»Har8h  v.  Hammond,  11  Allen,  488.  ^  Kempton  v.  Burgess.  186  Mass.  193. 

»«Haw8  V.  Tiernan.  68  Pa.  St  190.  is? yaughan  v.  O'Brien,  57  Barb.  491. 

» Bourg  V.   Qerding,  88   La.  Ann.  » Cunningham  ▼.  Schley.  68  Qa.  106. 
186a 
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eourt,  and  by  this  he  forever  loses  his  action."  ^^  It  is  well  settled, 
therefore,  that  a  retraxit  is  a  present  and  perpetual  release  of  all 
right  of  action  for  the  subject-matter  of  the  suit,  and  a  judgment 
upon  it  estops  the  retractor  from  ever  afterwards  contesting  the  same 
matter.'^  It  is  the  admission  by  the  plaintiff,  on  the  record,  that 
he  has  no  cause  of  action,  which  constitutes  the  bar  and  operates 
as  an  estoppel.^"  But  it  must  be  done  after  declaration  filed ;  other- 
wise it  is  a  mere  discontinuance  or  nonsuit,  and  no  bar,  because  no 
cause  of  action  is  disclosed  on  the  record.^"*  A  judgment  entered 
upon  motion  of  defendant's  attorney  of  record,  with  the  consent  of 
plaintiff's  attorney,  that  "it  appearing  that  the  subject-matter  in  this 
suit  has  been  adjusted  and  settled  by  the  parties,  it  is  therefore 
ordered  that  this  cause  be,  and  the  same  is  hereby,  dismissed,"  is  held 
to  be  a  judgment  on  the  merits,  final  in  form  and  nature,  being  in  the 
nature  of  a  judgment  on  retraxit,  and  therefore  a  bar  to  a  subse- 
quent suit  against  the  defendant  on  the  same  cause  of  action.^  But 
where  a  judgment  in  ejectment  was  entered  in  favor  of  the  plaintiff, 
on  condition  that  he  should  enter  a  remittitur  for  certain  interfering 
surveys  specifically  described,  such  a  remittitur  is  not  a  retraxit,  and 
is  not  a  bar  to  another  suit.'^  And  the  entry  of  a  nonsuit  as  to 
one  of  two  co-obligors  in  an  action  on  a  bond  is  not  a  retraxit  as  to 
him.^*  A  nominal  plaintiff,  assignor  of  a  chose  in  action,  suing  for 
the  benefit  of  his  assignee,  cannot,  by  a  dismissal  of  the  suit  under 
a  collusive  agreement  with  the  defendant,  create  a  valid  bar  against 
any  subsequent  suit  for  the  same  cause  of  action.  This,  it  is  said, 
would  certainly  not  be  a  retraxit,  and  i(  it  were,  it  would  not  avail 
the  parties,  being  procured  by  fraud.^^ 


1*8  Bl.  Comm.  296/ 

i*>Beeclier  v.  Shirley,  Cro.  Jac.  211; 
CuDDiDgliam  V.  Schley,  68  Qa.  106; 
Thomason  v.  Odum,  81  Ala.  108;  Harris 
V.  Preston,  10  Ark.  201;  Lambert  v. 
Saodford,  2  Blackf.  187;  Evans  v.  Mc- 
Mahan,  1  Ala.  45;  CoflFman  v.  Brown,  7 
Sm.  &  Mar.  125,  45  Am.  Dec.  299; 
Lowry  v.  McMillan,  8  Pa.  St  157,  49 
Am.  Dec  501. 


^^  Coff man  v.  Brown,  7  Sm.  &  Mar. 
125.  45  Am.  Dec.  299. 

^  Lowry  v.  McMillan.  8  Pa.  St  167. 
49  Am.  Dec.  501. 

»«  United  States  v.  Parker,  120  U.  a 
89,  7  Sup.  Ct  Rep.  464. 

>M  Gibson  v.  Chouteau.  7  Mo.  App.  1. 

»»  Crawford  v.  Glass.  11  Ired.  lia 

i»  Welch  V.  MandeviUe.  1  Wheat  888L 
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§  701.    IMscontlniiaiice. 

At  the  common  law,  ''a  discontinaance  is  somewhat  similar  to  a 
nonsuit ;  for  when  a  plaintiflF  leaves  a  chasm  in  the  proceedings  of 
his  caasCy  as  by  not  continaing  the  process  regularly  from  day  to  day 
and  time  to  time,  as  he  ought  to  do,  the  suit  is  discontinued,  and  the 
defendant  is  no  longer  bound  to  attend,  but  the  plaintiff  must  begin 
again,  by  suing  out  a  new  original,  usually  paying  costs  to  his 
antagonist."  ^  But  in  modem  practice  this  is  not  the  sole  applica- 
tion of  the  term.  ''The  word  is  also  frequently  used  to  indicate  that 
'the  plaintiff  discontinues  his  action.'  The  judgment  in  such  case 
is  no  more  than  an  agreement  not  to  proceed  farther  in  that  suit 
against  that  particular  defendant.  Such  judgment  is  not  a  bar  to 
any  futureaotion  against  the  same  party."  ^ 

S  708.    Judgment  of  Non  Pros. 

A  judgment  of  non  pros,  is  exactly  similar  in  its  effects  to  one  of 
nonsuit, — that  is,  it  is  no  bar  to  a  new  suit  on  the  same  cause  of 
action.  This  subject  was  discussed  in  Hotcei  v.  Auitin,^^  where, 
according  to  the  account  of  the  case  given  by  the  court  in  its  opinion, 
"the  plaintiff  was  called  and  defaulted  for  want  of  a  replication  to 
the  defendant's  plea  to  the  first  and  second  counts  of  the  declaration. 
The  plaintiff  had  failed  to  reply  within  the  time  required  by  a  rule  of 
the  court.  A  judgment  was  entered  that  the  defendant,  as  to  those 
counts,  go  hence  without  day.  This  presents  the  question  as  to  the 
effect  of  this  judgment.  It  is  contended  by  plaintiff  in  error  that 
this  judgment  is  a  bar  to  a  future  recovery  on  the  cause  of  action 
described  in  those  counts,  whether  in  the  same  or  a  different  action." 
But  after  quoting  from  S  Bl.  Comm.  296,  and  Archbold's  Pr.,  vol.  2, 
p.  889,  the  court  continued:  ''If,  as  Blackstone  says,  it  is  a  judg- 
ment of  nonsuit,  or,  as  Archbold  says,  it  is  a  final  judgment  for  costs 
only,  there  can  be  no  pretense  that  it  operates  to  bar  a  future  recov- 

w  S  BL  Comm.  890.  252.    See  also  Gibson  v.  Qibson,  20  Pa. 

"»  Mom  v.  Farmers'  Bank,  27  Gratt     8t  9. 

»85  111.  896,  412. 
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ery  In  that  or  any  other  action.  Its  only  effect  is  to  torn  the  plaintiff 
ont  of  the  court,  on  the  caase  of  action  non-prossed,  leaving  him  at 
liberty  to  proceed  for  its  recovery  precisely  as  though  the  declaration 
or  count  non-prossed  had  never  been  filed.**  On  the  same  principle, 
a  nolle  prosequi  to  the  whole  declaration  is  nothing  more  than  a  dis- 
continuance, and  therefore  constitutes  no  bar  to  a  future  action. ^^ 

S  703.    Dismissal  of  Complaint. 

In  those  states  where  the  code  system  of  pleading  and  practice 
obtains,  the  authorities  hold  generally  that  the  mere  dismissal  of  a 
complaint  in  an  action  at  law,  even  after  the  plaintiff  has  put  in  his 
evidence  on  the  trial,  has  no  more  force  than  a  nonsuit  at  common 
law,  and  does  not  bar  a  subsequent  action  for  the  same  cause.^^  As 
there  may  be  various  sorts  of  nonsuits,  considered  with  reference  to 
the  stage  of  the  cause  at  which  entered,  and  in  respect  to  the  ques- 
tion of  the  plaintiff's  acquiescence,  so  will  it  be  with  judgments  of  dis- 
missal. And  in  the  first  place,  it  is  perfectly  evident  that  a  judg- 
ment entered  upon  the  dismissal  of  a  complaint  because  of  the  plain- 
tiff's failure  to  appear,  where  there  was  no  trial  of  the  action  and  no 
consideration  of  its  merits,  cannot  be  a  bar  to  a  subsequent  sait.'^ 
And  when  it  appears  from  the  record  that  the  court  never  determined 
the  merits  of  the  controversy  nor  rendered  any  judgment  affecting 
the  same,  bnt  simply  dismissed  the  plaintiff's  action,  without  trial 
and  without  evidence,  such  judgment  does  not  support  a  plea  of 
former  adjudication.^^  But  again,  the  dismissal  may  be  voluntary 
on  the  part  of  the  plaintiff.  Thus,  where  an  action  has  been  tried 
and  a  verdict  for  the  plaintiff  set  aside  by  the  court,  and  a  new  trial 
granted,  the  plaintiff  has  a  right  to  dismiss  or  discontinue  his  action 
the  same  as  if  no  trial  had  ever  been  had,  and  such  dismissal  will  be 

^^Lambertv.  Sandford,  2Blackf.  187,  La.  Ann.  491;  Crews  v.  Cleghom,  18 

18  Am.  Dea  149.  Ind.  48a    But  see  Bostwick  v.  Abbott, 

^^^  Mechanics'  Assn.  v.  MaripoosaCo.,  40  Barb.  881;  People  v.  Smith,  51  Barb. 

7  Rob.  (N.  Y.)  235;  Dexter  v.  Clark,  85  860. 

Barb.  271;  Coit  v.  Beard,  88  Barb.  857;  >« Miller  v.  McGnckin.  15  Abb.  New 

Wheeler  v.  Ruckman,  51  N.  Y.  891;  Cas.  204;  Hibler  v.  Shipp,  78  Ej.  64. 

Smith  V.  Ferris,  1  Daly.  18;  Bond  v.  Mc-  i«  Hughes  v.  Walker,  14  Oreg.  481, 18 

Nider,  8  Ired.  440;  Fisk  v.  Parker,  14  Pac.  Rep.  450. 
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no  bar  to  another  Btiit  for  the  same  canse  of  aotion.*^^  A  judgment 
of  diBmissal  may  also  be  asked  for,  on  the  trial,  at  the  conclusion  of 
the  plaintiff's  evidence  in  chief.  And  the  granting  of  such  a  motion 
can  have  no  greater  effect  upon  the  caase  of  action  than  an  involun- 
tary nonsuit  entered  at  the  same  stage.  In  point  of  fact  the  two  are 
identical.  Hence  the  oases  hold  that  the  dismissal  by  the  court  of  an 
action  at  law,  while  the  same  is  on  trial  and  **  before  its  final  submis- 
sion," upon  the  ground  that  the  plaintiff  has  failed  to  establish  his 
cause  of  action,  is  not  a  final  determination  on  the  merits,  and  there- 
fore not  pleadable  against  another  action  for  the  same  cause.^^ 
Indeed,  in  New  York,  the  cases  go  so  far  as  to  hold  that  where,  upon 
the  trial  of  a  legal  action,  at  the  close  of  the  testimony  upon  both 
sides,  the  complaint  is  dismissed,  this  is  no  bar  to  another  action  for 
the  same  oanse.'^  But  the  general  disposition  of  the  authorities  is 
to  hold  that  while  a  judgment  of  dismissal,  where  there  has  not  been 
a  hearing  upon  the  merits,  is  not  a  bar  to  another  action,^^  yet  such 
a  judgment,  after  a  hearing  on  the  merits,  is  conclusive  on  the  plain- 
tiff as  to  all  facts  involved  in  the  issue.^^  In  Louisiana,  a  judgment 
dismissing  the  plaintiff's  demand  without  any  qualification  of  lan- 
guage or  reservation  (such  as  the  ordinary  phrase  "as  in  case  of  non- 
suit"), when  such  judgment  is  rendered  after  a  trial  on  the  issues 
made  in  the  case,  will  be  considered  final  and  definitive,  and  a  bar 
to  a  second  action  on  the  same  subject-matter.^* 


MPbelpa  ▼.  Winona  &  8t  P.  R.  Co., 
17  MiDD.  485.  86  N.  W.  Rep.  278. 

>*CraTer  v.  Christian.  84  Minn.  807, 
98  K.  W.  Rep.  8;  Andrews  ▼.  School 
Diitrict.  85  Minn.  70. 87  N.  W.  Rep.  80». 

>*  Wheeler  v.  Ruckman,  61  N.  T.  891. 
la  this  case  it  was  said:  "Under  the 
practice  prior  to  the  code,  it  was  held 
that  a  plaintiff  could  be  nonsuited  after 
•11  the  eTidence  on  both  sides  had  been 
received  and  both  parties  had  rested. 
In  this  case  it  appears  that  after  evi- 
dence had  been  given  by  both  parties 
hi  the  prior  salt,  the  court  dismissed 
the  complaint  because  the  plaintiff 
failed  to  produce  evidence  enough  to 
■BaUttain  the  Issue  on  his  part    The 


dismissal  was  for  the  same  cause  for 
which  a  nonsuit  might  have  been  grant- 
ed, and  I  see  no  reason  for  not  treating 
it  in  the  same  way  and  giving  it  the 
same  effect.  The  prior  Judgment  was 
not  therefore  a  bar  to  the  recovery  in 
this  action.  If  that  had  been  an  action 
for  equitable  relief,  the  rule  would  have 
been  otherwise. " 

i^Philpott  ▼.  Brown.  16  Nebr.  887,  20 
N.  W.  Rep.  288. 

»«Amory  t.  Amory,  26  Wis.  168; 
Brothers  v.  Higglns,  6  J.  J.  Mar.  668; 
Best  ▼.  Hoppie,  8  Colo.  187. 

1*  Granger  t.  Singleton,  82  La.  Aon. 
888. 
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§  704.    Judgrment  in  Test  CSase. 

There  is  one  possible  exception  to  the  rule  of  the  inooncIasiveneBS 
of  a  nonsuit,  viz.,  where  the  parties  have  agreed  to  abide  by  the  decision 
that  may  be  rendered  in  a  test  case.  Thus,  where  several  ejectments 
were  pending  between  one  claiming  title  and  persons  having  only  the 
naked  possession  of  lands,  and  an  agreement  was  made  between  aU 
the  parties  that  the  suits  should  be  stayed  and  should  await  the  event 
of  a  suit  between  other  parties  in  which  the  same  questions  arose,  it 
was  held  that  a  judgment  in  that  suit  would  operate  as  an  estoppel 
between  the  parties  to  the  agreement,  even  although  the  judgment 
was  one  as  in  case  of  nonsuit.^ 

§  706.    Ag^reed  Jadg^ments. 

In  regard  to  the  conclusiveness  of  agreed  judgments  there  is  some 
difference  of  opinion.  But  the  majority  of  cases  in  this  country  hold 
that  a  judgment  is  none  the  less  effective  as  a  bar  because  its  merits 
were  determined  in  whole  or  in  part,  by  the  agreement  of  the  par- 
ties.^"^  Thus,  in  New  Jersey,  it  is  said  to  be  immaterial  "whether 
the  decree  was  obtained  by  consent  or  by  a  decision  of  the  court 
upon  the  points  in  controversy.  The  conclusiveness  of  a  judgment 
upon  the  rights  of  the  parties  does  in  nowise  depend  upon  its  form 
or  upon  the  fact  that  the  court  investigated  or  decided  the  legal  prin- 
ciples involved.  A  judgment  by  default  or  upon  confession  is  in  its 
nature  just  as  conclusive  upon  the  rights  of  the  parties  before  the 
court  as  a  judgment  upon  demurrer  or  verdict."  ^  Bo  in  Massa* 
chusetts,  an  agreed  statement  may  be  the  proper  foundation  of  such 

vo  Brown  v.  Sprague,  6  Denio,  646.  Gratt  887;  Jarboe  ▼.  Smith*  10  B.  Men. 

1^1  Nashville,  etc.,  K  Co.  ▼.  United  267,  62  Am.  Dec.  641;  Wynne  v.  Spiers, 

States,  118  U.  S.  261.  6  Sup.  Ct  Rep.  460;  7  Humph.  894;  Dunn  v.  Pipes.  20  La. 

Pelton  ▼.  Mott.  11  Yt.  148.  84  Am.  Dec.  Ann.  276;  Greenwood  ▼.  New  Orleans, 

678;  Chamberlain  v.  Preble.  11  Allen,  12  La.  Ann.  426;  Fletcher  v.  Holmes,  25 

870;  Brown  t.  Sprague,  5  Denio,  646;  Ind.  458. 

French  ▼.  Shotwell,  6  Johns.  Ch.  666;        ^Gifford  ▼.  Thorn.  9  N.  J.  £q.  708^ 

Richmond,  etc..  R  Co.  v.  Shippen,  2  722w 
Pat.  &  H.  827;  Hoover  y.  Mitchell,  26 
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a  jadgment  as  will  oonsiitate  a  bar  to  a  new  sait  between  the  same 
parties  for  the  same  caase  of  action.^"  So  in  California,  a  judgment 
entered  upon  a  stipulation  of  the  parties  after  issue  joined,  has  the 
same  effect  as  an  estoppel  as  if  the  action  had  been  tried  on  the 
merits.'**  In  Indiana  it  is  held  that  the  judgment  will  bind  those 
by  whose  agreement  it  has  been  entered,  notwithstanding  the  plead- 
ings would  not,  in  a  contested  case,  authorize  such  a  judgment.^  A 
contrary  mle,  however,  prevails  in  England,  and  has  been  main- 
tained in  a  few  cases  in  this  country.^  The  doctrine  of  these  cases 
is  that  nothing  can  be  considered  ret  judicata^  except  a  matter  upon 
which  the  court  has  exercised  its  judicial  mind,  coming  to  a  conclu- 
sion that  one  side  is  right,  and  pronouncing  a  decision  accordingly, 
and  that  when  a  judgment  or  decree  is  rendered  by  consent,  or  is  the 
result  of  compromise,  it  cannot  be  admitted  under  this  description. 
The  argument  is  not  without  weight.  And  perhaps  the  estoppel 
created  by  such  a  judgment  ought  rather  to  be  rested  on  the  volun* 
tary  undertaking  of  the  parties  to  abide  by  the  result  than  on  the 
strict  principle  of  ret  judicata. 


%  706.    Dismissal  of  Suit  ^Agreed.'* 

By  general  agreement  of  the  authorities  it  is  now  well  settled  that 
a  judgment  dismissing  a  suit  ''agreed"  is  a  bar  to  any  further  action 
for  the  same  canse.^  Says  the  court  .in  Virginia :  ''The  judgment 
of  a  court  of  competent  jurisdictioui  dismissing  a  suit  agreed,  upon 
the  ground  that  it  has  been  agreed  by  the  parties,  is  a  final  deter- 
mination, as  to  those  parties,  of  the  matters  litigated  in  that  suit.  It 
is  virtually  an  acknowledgment  by  the  plaintiff  in  open  court,  as  in 
relraxtl,  that  the  plaintiff  has  no  cause  of  action,  or  rather  no  fur- 
ther cause  of  action.    It  is  not  merely  an  abandonment  of  his  suit 


» Derby  v.  Jacques,  1  Cliff.  425. 

"^McCreery  v.  Fuller,  SB  Cal.  80. 

»  Fletcher  v.  Holmes,  25  Ind.  45a 

"'Jenkins  v.  RoberUon,  L.  R  1  H.  L. 
Scotch.  117;  Wadhams  ▼.  Gay,  78  111. 
415;  Lamb  t.  OatUn.  2  DeT.  &  B.  £q.  87; 
Egerton  v.  Mase,  2  Hill  (B.  Car.)  Ch.  51. 

*Bank   of   the   Commonwealth  t. 


Hopklni,  2  Dana,  895;  Jarboe  ▼.  Smith, 
10  B.  Mon.  257, 52  Am.  Dec.  541;  MerritI 
v.  Campbell,  47  Cal.  542;  Phillpotts  v. 
Blasdell,  lONevad.  19;  Hoover  v.  Mitch- 
ell. 26  Gratt  887;  Wohlford  ▼.  Comp- 
ton,  79  Va.  883.  See,  per  contra,  Hoff- 
man ▼.  Porter,  2  Brock.  156.  And  com- 
pare Allison  y.  Hess,  28  Iowa,  888. 
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by  the  plaintifiF,  as  in  a  nonsuit;  it  is  the  ooncnrrent  action  of  both 
parties.  It  is  a  representation  by  the  plaintiff  to  the  court  that  the 
suit  has  been  agreed,  which  is  assented  to  by  the  defendant,  and 
thereupon  the  suit  is  dismissed  agreed  by  the  judgment  of  the  court, 
without  costs  to  either  party.  To  say  that  a  suit  is  agreed  by  the 
parties  is,  in  effect,  to  say  that  the  cause  of  the  suit  has  been  agreed. 
It  is  a  declaration  of  record,  sanctioned  by  the  judgment  of  the  court, 
that  the  cause  of  action  has  been  adjusted  by  the  parties  themselves 
in  their  own  way,  aind  that  the  suit  is  dismissed  agreed. *"  "*  The 
exact  position  taken  by  these  cases  is  still  further  defined  by  the 
supreme  court  of  California  in  the  following  language:  '^We  are  not 
to  be  understood  as  holding  that  a  mere  dismissal  of  an  action  by 
the  plaintiff  under  the  statute,  and  without  any  agreement  on  his 
part  to  do  so,  is  to  be  held  to  constitute  a  bar  to  its  renewal,  nor  that 
a  judgment  of  nonsuit,  even  entered  by  consent,  would  have  that 
effect;  but  only  that  a  judgment  of  dismissal,  when  based  upon  and 
entered  in  pursuance  of  the  agreement  of  the  parties,  must  be  under- 
stood, in  the  absence  of  anything  to  the  contrary  expressed  in  the 
agreement  and  contained  in  the  judgment  itself,  to  amount  to  such 
an  adjustment  of  the  merits  of  the  controversy,  by  the  parties  them- 
selves, through  the  judgment  of  the  court,  as  will  constitute  a  defense 
to  another  action  afterward  brought  upon  the  same  cause  of  action."  ^ 
And  if  the  parties  are  bound,  so  also  are  their  privies.  Thus  a  stip- 
ulation, by  which  all  the  parties  to  a  suit  involving  the  title  to  cer- 
tain land  compromised  and  dismissed  the  action,  is  a  bar  to  a  suit 
involving  the  title  to  the  same  property  by  a  grantee  of  one  of  the 
parties  who  purchased  with  knowledge  of  the  agreement.^* 

§  707.    Judgment  on  Demurrer. 

There  can  be  no  doubt  that  a  judgment  rendered  upon  a  demurrer 
is  equally  conclusive,  by  way  of  estoppel,  of  the  facts  confessed  by  the 
demurrer  as  would  be  a  verdict  and  judgment  finding  the  same  facts.^'^ 

>M  Hoover  v.  Mitchell,  26  Qratt  887.  i<i  Johnson  v.  Pate,  90  K.  Car.  884; 

'»Merritt  v.  Campbell,  47  Cal.  542.  Nispel  v.  Laparle,  74  Dl.  806;  Jordan  ▼. 

^^  Crossman  v.  Davis  (Cal.),  21  Fac  Faircloth,  84  Qa.  47. 
Rep.  968. 
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But  a  judgment  on  a  demurrer,  based  on  merely  formal  and  techni- 
eal  defects,  is  no  bar  to  a  suit  on  an  amended  declaration  correctly 
BettiDg  forth  a  good  cause  of  action.^"  For  example,  an  action  hav- 
ing been  brought  against  B.  individually,  he  pleaded  in  bar  that  he 
had  executed  the  contract  in  question,  not  on  his  own  account,  but  in 
behalf  of  a  certain  company  and  in  his  capacity  of  director  and  agent 
of  the  company  and  not  otherwise.  The  plaintiff  demurred,  and  the 
court  gave  judgment  against  8.  for  want  of  an  averment  in  his  plea 
of  an  authority  from  the  company  to  execute  the  contract.  It  was 
held  that  this  decision  was  not  conclusive  as  to  the  question  of  the 
personal  responsibility  of  8.  on  the  contract,  because  it  turned  merely 
upon  the  question  of  special  pleading  and  was  not  on  the  merits.^^ 
So  again,  a  former  judgment  on  demurrer  between  the  same  parties, 
wherein  the  plaintiff  claimed  damages  of  the  defendant  for  injury  to 
his  estate  in  consequence  of  the  laying  and  operating  a  railroad  in 
the  street  on  which  his  estate  abutted,  the  plaintiff  not  claiming  to 
be  the  owner  of  the  fee  in  the  soil  to  the  middle  of  the  street,  is  not 
a  bar  to  a  second  suit  upon  the  same  cause  of  action,  when  the  new 
declaration  supplies  that  important  averment. ^^  But  on  the  other 
hand,  a  judgment  on  a  demurrer  which  goes  to  the  merits,  disposing 
of  the  whole  cause  of  action,  is  afSrmed  by  all  the  authorities  to  be  a 
bar  to  a  subsequent  suit  npon  the  same  claim  or  demand, — as  com- 
pletely so  as  though  the  action  had  been  submitted  to  a  jury  and  a 
verdict  and  judgment  had  thereon.'*    The  United  States  supreme 


"*6flmaii  V.  Rives,  10  Pet.  208;  An- 
rora  City  ▼.  West,  7  Wall.  99;  Chapin 
Y.  CoTtis,  28  CoDU.  888;  Commonwealth 
Y.  Ooddard.  18  Masa.  466;  Foster  v. 
Commonwealth,  8  Watta.  &  S.  77; 
Crnmpton  ▼.  State,  48  Ala.  81;  Nickel- 
ion  V.  Ingram,  24  Tex.  880.  Birch  v. 
Fonk,  2  MeL  (Ey.)  644;  Griffin  v.  Sey- 
mour, 16  Iowa,  80,  88  Am.  Dec  896. 

^Bkinner  v.  Dayton.  19  Johns.  613, 
10  Am.  Dec.  286. 

^Florida  Soathem  Ry.  Co.  ▼.  Brown 
(Fit.),  1  Booth.  Rep.  612. 

^Gonld  T.  £Tansyille,  etc.,  R.  Co., 
91  U.  8.  688;  BIssell  v.  Spring  Valley 
Tp.,  DM  U.  a  282,  8  Sup.  Ct  Rep.  496; 


St.  Johnsbnry  &  L.  C.  R.  Co.  v.  Hant, 
69  y t  294, 7  Atl.  Rep.  277;  Bouchaud  ▼. 
Dias,  8  Denio,  288;  Gray  ▼.  Gray,  84  Ga. 
499;  Carey  v.  Giles.  10  Ga.  9;  Perkins 
V.  Moore,  16  Ala.  17;  City  Bank  v.  Wal- 
den,  1  La.  Ann.  46;  Parker  y.  Spencer. 
61  Tez.  165;  McLaughlin  v.  Doane,  40 
Eans.  892,  19  Pac  Rep.  858;  Estep  y. 
Larsh.  21  Ind.  190;  Wilson  v.  Ray,  24 
Ind.  166;  Yanlandingham  v.  Ryan.  17  111. 
25;  Keater  y.  Hock,  16  Iowa.  28;  Felt  ▼. 
Turnure,  48  Iowa,  897;  Coffin  v.  Enott, 
2  Greene  (Iowa).  682.  62  Am.  Dec.  687; 
Robinson  v.  Howard,  6  Cal^  428;  Terry 
▼•  Hammonds,  47  CaL  82. 
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courty  investigating  the  whole  subject  with  oare  and  thoronghness, 
has  reached  the  conclusion  that  the  authorities  establish  the  two  fol- 
lowing propositions :  'Tirst.  That  a  judgment  rendered  upon  demur- 
rer to  the  declaration  or  to  a  material  pleading,  setting  forth  the  f acts, 
is  equally  conclusive  of  the  matters  confessed  by  the  demurrer  as  a 
verdict  finding  the  same  facts  would  be,  since  the  matters  in  contro- 
versy are  established  in  the  former  case,  as  well  as  in  the  latter,  by 
matter  of  record;  and  the  rule  is,  that  facts  thus  established  can 
never  after  be  contested  between  the  same  parties  or  those  in  priv- 
ity with  them.  Second,  that  if  judgment  is  rendered  for  the  defend- 
ant on  demurrer  to  the  declaration,  or  to  a  material  pleading  in 
chief,  the  plaintiff  can  never  after  maintain  against  the  same  defend- 
ant or  his  privies  any  similar  or  concurrent  action  for  the  same  cause 
upon  the  same  grounds  as  were  disclosed  in  the  first  declaration ;  for 
the  reason  that  the  judgment  upon  such  a  demurrer  determines  the 
merits  of  the  cause,  and  a  final  judgment  deciding  the  right  must 

put  an  end  to  the  dispute,  else  the  litigation  would  be  endless 

But  it  is  equally  well  settled  that  if  the  plaintiff  fails  on  demurrer  in 
his  first  action  for  the  omission  of  an  essential  allegation  in  bis  dec- 
laration which  is  fully  supplied  in  the  second  suit,  the  judgment  in 
the  first  suit  is  no  bar  to  the  second,  although  the  respective  actions 
were  instituted  to  enforce  the  same  right;  for  the  reason  that  the 
merits  of  the  cause,  as  disclosed  in  the  second  declaration,  were  not 
heard  and  decided  in  the  first  action. **  ^^  We  may  cite  a  few  cases  in 
illustration  of  the  practical  working  of  these  rules.  Where  a  demur- 
rer challenges  the  validity  of  the  contract  which  forms  the  basis  of 
the  plaintiff's  claim,  and  is  sustained,  it  is  a  bar  to  a  subsequent 
action  on  the  contract.^^  Bo  a  decree  dismissing  a  bill  on  demurrer, 
on  the  ground  of  lapse  of  time  or  laches,  is  on  the  merits  and  will  bar 
another  suit  upon  the  same  cause.^"  So  an  order  of  court  in  these 
words,  "Upon  motion  of  defendant's  counsel,  ordered  that  this  cause 
be  dismissed  upon  the  ground  that  the  allegations  in  the  petition  do 
not  make  a  case  upon  which  the  plaintiffs  can  recover,"  is  held  to 
be  a  judgment  upon  demurrer  to  the  declaration,  and  operates  as  a 

i«  Gould  V.  SvansvillG,  etc.,  R.  Co.,        ^^  Robinson  v.  Howard,  5  CaL  4a& 
91  U.  S.  526.  Ml  parkes  v.  Qift,  9  Lea,  6M. 
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eomplete  bar  to  a  second  snit  for  the  same  oanse  of  action.^*  But 
on  the  other  hand,  where  the  declaration  in  the  second  suit,  by  rea« 
eon  of  new  averments^iQ  not  objectionable  to  the  demurrer  in  the  first, 
the  issue  is  changed  and  the  latter  suit  is  not  barred.'^^  It  matters 
not  to  which  of  the  pleadings  the  demurrer  is  interposed,  or  which  of 
the  parties  demnrs;  the  rules  are  the  same.  Thus  a  judgment  on 
demurrer  to  an  answer  setting  up  a  good  defense,  given  in  favor  of 
the  party  pleading  it,  is  a  bar  to  a  subsequent  suit  upon  the  same 
claim.'"  But  in  order  to  have  this  conclusive  effect,  it  is  necessary 
that  a  judgment  should  have  been  rendered  upon  the  decision  of  the 
demurrer.  Where  the  court  has  announced  a  decision  sustaining  a 
demurrer,  which  in  effect  defeats  the  plaintiff's  action,  and  the  entry 
of  demurrer  sustained  has  been  made  on  the  docket,  but  has  not  been 
followed  by  formal  judgment  for  the  defendant,  the  plaintiff  may  dis- 
miss or  discontinue  his  suit,  and  bring  another  on  the  same  cause  of 
action.'''  The  same  general  principles  apply  in  equity  as  well  as  at 
law.  A  decree  dismissing  a  bill  in  chancery,  rendered  on  a  demur- 
rer which  embraces  the  whole  merits  of  the  case,  will  support  a  plea 
of  re$  judicataJ^  But  where  it  amounts  merely  to  a  decision  that 
the  complainant  has  not  shown  facts  entitling  him  to  relief,  and  not 
to  a  decree  upon  the  merits,  it  is  no  bar  to  a  subsequent  proceeding 
upon  the  same  cause  of  action.'^^ 

§  708.    Gtoneral  Demurrer  to  Declaration. 

From  a  consideration  of  the  authorities  cited  in  the  preceding 
section,  we  are  prepared  to  find  that  a  judgment  sustaining  a  gen- 
eral demurrer  to  the  declaration  is  a  bar  to  a  new  suit  upon  the  same 
state  of  facts.  And  so  the  cases  hold.  ''A  general  demurrer  admits 
the  facts  alleged  in  the  petition,  and  there  is  no  good  reason  why  a 

"*Klmbro  t.  Virginia  A  Tenn.  R  t.  Spring  Valley  Township,  124  U.  & 

Oo..  6e  Ga.  18S.  226.  8  Sup.  Ct  Rep.  496. 

°*8picer  T.  United  States,  6  Ct  of  i^StoteT.  Staylor  (Md.),  17  Atl.  Rep. 

a  84;  Post  v.  Pearson,  108  U.  &  418,  2  892. 

Sop.  Ct.  Rep.  799.  its  City  Banic  t.  Walden,  1  La.  Ann. 

n  Wilsoa  T.  Bay,  24  lad.  166;  BlueU  46. 

^^  Detrick  t.  Sharrar,  96  Pa.  St  621. 
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final  judgment  snstaining  it  should  not  be  as  conclnsive  of  the  same 
cause  of  action  as  if  the  plaintiff  had  proved  these  facts,  and  a  jadg- 
ment  had  been  then  rendered  against  him."^^'  Still  it  is  held  that 
a  judgment  on  general  demurrer  to  the  complaint  leaves  the  plain* 
tiff  at  liberty  to  present  his  complaint  in  another  action  $o  amended 
in  form  or  in  substance  as  to  be  no  longer  open  to  the  attack  made 
in  the  former  suit,  and  such  a  judgment  cannot  be  pleaded  in  bar  to 
a  good  complaint  for  the  same  cause  of  action.^^ 


§  709.    Demurrer  to  Cause  of  Action  StatecL 

In  many  of  the  states,  especially  those  following  the  code  practice, 
a  statutory  and  much  used  ground  of  demurrer  is  '"that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. ** 
A  decision  upon  a  demurrer  of  this  kind  is  an  adjudication  upon  the 
merits,  so  far  as  the  complaint  goes,  and  is  final  and  conclusive.  In 
the  language  of  the  United  States  supreme  court,  ''a  demurrer  to  a 
complaint  because  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  equivalent  to  a  general  demurrer  to  a  declaration 
at  common  law,  and  raises  an  issue  which,  when  tried,  will  finally 
dispose  of  the  case  as  stated  in  the  complaint,  on  its  merits,  nuless 
leave  to  amend  or  plead  over  is  granted.  The  trial  of  such  an  issne 
is  the  trial  of  the  cause  as  a  cause,  and  not  the  settlement  of  a  mere 
matter  of  form  in  proceeding.  There  can  b^  no  other  trial  except  at 
the  discretion  of  the  court,  and  if  final  judgment  is  entered  on  the 
demarrer,  it  will  be  a  final  determination  of  the  rights  of  the  parties 


i7>Bomar  v.  Parker.  68  Tex.  485,  4  & 
W.  Rep.  599;  PerklDs  v.  Moore.  16  Ala. 
17;  Brown  v.  Eirkbride.  19  Eans.  588; 
Carlin  v.  Brackett,  88  Minn.  807.  87  N. 
W.  Rep.  843;  Oregonian  Rj.  Co.  v.  Ore- 
gon Ry.  &  Nav.  Co..  27  Fed.  Rep.  277. 
In  the  case  last  cited,  it  was  said  by 
Deady.  J.:  *'0n  a  demurrer  to  a  com- 
{>laint,  every  material  matter  well 
pleaded  therein  is  confessed,  and  if 
Judgment  is  given  thereon,  the  same  is 
as  conclusive  and  binding  on  the  par- 
ties to  the  action  as  though  it  was  given 
on  an  issue  arising  on  a  denial  of  the 
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allegations  of  the  complaint;  and  If  a 
final  Judgment  is  given  for  the  plaintiff, 
on  a  demurrer  to  the  answer,  such  Judg- 
ment is  a  conclusive  determination  be- 
tween the  parties  of  the  questions  in- 
volved in  the  defense  made  by  such  an- 
swer, and  of  the  truth  of  the  material 
allegations  in  the  complaint,  and  oiay 
be  pleaded  as  an  estoppel  in  any  other 
action  between  them. " 

17*  Los  Angeles  v.  Melius.  69  Cal.  444; 
Oilman  ▼.  Rives.  10  Pet  298;  Wilbai  ▼. 
QUmore,  21  Pick.  20a 
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which  can  be  pleaded  in  bar  to  any  other  smt  for  the  same  cause  of 
action."  ^  Still,  there  are  namerous  cases  which  hold  that  a  decis- 
ion on  a  demurrer,  interposed  on  this  ground,  will  not  bar  a  suit  on 
a  new  declaration  which  contains  the  averments  for  want  of  which 
the  former  complaint  was  held  not  to  state  a  cause  of  action.^^^  The 
position  taken  by  these  cases  was  explained  by  the  court  in  Ken- 
tucky, in  a  case  wherein  it  was  said  of  a  former  adjudication  of  that 
sort,  "that  judgment  merely  pronounced  the  former  petition  insuffi- 
cient. It  decided  that  the  case  presented  by  that  petition  was  without 
merit,  and  to  that  extent  only  can  it  be  said  to  have  been  a  decision 
upon  the  merits.  But  the  facts  set  out  in  the  subsequent  case  have 
never  been  litigated  or  passed  upon  in  any  way,  and  it  is  therefore 
illogical  and  an  abuse  of  terms  to  say  that  the  judgment  relied  upon 
is  a  judgment  upon  the  merits  of  the  present  case,  and  for  that 
reason  must  operate  as  a  bar  to  any  relief."  ^^  But  if  the  decision 
was  on  account  of  some  inherent  vice  or  defect  in  the  case  shown  by 
the  complaint,  rather  than  for  any  lack  of  proper  allegations,  it  is 
difficult  to  resist  the  conclusion  that  the  judgment  would  be  a  com- 
plete bar  to  any  further  suit  upon  the  same  transaction  or  state  of 
facts. 

§  710.    Demurrer  Based  on  Several  Grounds. 

When  the  record  shows  that  a  demurrer  presented  two  grounds  of 
objection  to  the  petition,  and  was  sustained,  but  without  stating  upon 
which  ground,  and  such  record  is  offered  in  bar  of  a  subsequent  action 
on  the  same  cause,  it  will  be  presumed  that  the  decision  of  the  court  was 
based  upon  that  ground  which  would  be  fatal  to  the  action,  that  is, 
necessarily  compel  the  plaintiff  to  abandon  it.  Where  one  of  the 
grounds  of  demurrer  was  a  misjoinder  of  parties,  and  the  other 
involved  the  merits,  or  the  right  of  the  plaintiff  to  recover  on  his  cause 

''^  Alley  T.  Kott,  111  U.  8.  472.  4  8up.  Gould  y.  ETansville,  etc.,  R  Co.,  91  U. 

Ct.Rcp.406.  Bee.  to  the  same  effect,  Ba-  &  526;  Gilman  ▼.  Rives.  10  Pet.  208; 

ker  T.  FrelUea,  82  La.  Ann.  822;  Lamb  Wells  v.  Moore.  40  Mo.  220;  Stowell  v. 

V.  McConkey  (Iowa).  40  N.  W.  Rep.  77,  Chamberlain.  8  Thomp.  &  C.  874;  Gro- 

City  of  Los  Angeles  v.  Melius,  58  Cal.  tenkemper  v.  Carver.  4  Lea.  876;  Ger- 

16.  rish  V.  Pratt,  6  Minn.  58  (Gil.  14). 

"•Moore  T.  Dunn.  41  Ohio  St  62;        in  Birch  v.  Funk,  2  Met.  (Ey.)  644. 
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of  action,  it  will  be  presamed  that  the  court  sustained  it  npon  the  for- 
mer ground  alone.  For  it  is  natural  to  suppose  that  if  the  court  saw 
an  objection  to  the  action  sufficient  to  necessitate  its  dismissal,  it 
wonld  not  after  that  proceed  to  an  investigation  of  the  merits.^ 

§  71L    Demurrer  to  Bill  for  Want  of  Equity. 

Where  a  demurrer  is  filed  to  a  bill  for  want  of  equity,  and  is  over- 
ruled, the  decision  thereon  is  conclusive  until  properly  reviewed  and 
reversed.  ''The  equity  of  the  bill  was  thus  res  judicata  in  the  cause, 
and  could  not  be  disputed,  if  the  facts  alleged  in  it  were  proved  on 
the  hearing. "« 

i  712.    Demurrer  to  Evidence. 

On  a  demurrer  to  the  evidence,  a  judgment  in  favor  of  the  demur- 
rant is  a  bar  to  any  future  suit  on  the  same  cause  of  action.  "The 
only  difference  between  a  special  verdict  and  a  demurrer  to  evidence 
is,  that  the  one  admits  every  allowable  deduction  from  the  facts,  the 
other  ascertains  and  reports  the  opinion  of  the  jury  on  the  same 
facts.  The  judgment  of  the  court  against  the  plaintiff  is  as  conclu- 
sive in  the  one  case  as  in  the  other.  If,  in  the  one  case,  the  plain- 
tiff, instead  of  suffering  a  nonsuit,  permits  a  verdict  to  be  found,  a 
judgment  against  him  on  the  verdict  will,  until  reversed,  bar  his 
action;  so  in  the  other  case,  if  he  submits  the  decision  on  the  facts 
to  the  court,  a  judgment  against  him  is  equally  conclusive.  And  in 
either  case,  he  can  reserve  the  chance  of  another  suit  on  the  same 
cause  of  action  in  no  other  way  than  by  waiving  his  evidence  [tak- 
ing nonsuit]  and  thus  evading  a  trial."  ^ 

§  713.    Dismissal  for  Want  of  Jurisdiction. 

Where  an  action  is  dismissed  on  the  sole  ground  that  the  conrt  has 
tio  jurisdiction  of  the  subject-matter  of  the  suit,  or  of  the  parties, 

'«Griffln  ▼.  Seymour.  15  Iowa.  80:        "» Kilpairick  v.  Strozier,  67  Ga.  247. 
Bissell  V.  Spring  Valley  Tp.,  124  U.  S.         "^Hunt  v.  Terril,  7  J.  J.  Mar.  67.  per 

232,  8   Sup.  Ct.  Rep.  405.     Compare  Robertson,  C.  J.    See  also  Seckler  ▼. 

People  ▼.  Stephens,  61  How.  Pr.  285.  Delfs,  25  Eans.  169. 
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this  is  of  coarse  no  adjudication  of  the  merits  and  no  bar  to  another 
action  for  the  same  cause. ^  Thus  the  dismissal  of  an  action  by  a 
federal  court  on  the  ground  that  jurisdiction  of  the  defendant,  a  non- 
resident,  had  not  been  acquired,  no  attachment  of  his  property  being 
disclosed  by  the  record,  is  not  a  bar  to  an  action  in  the  state  court, 
commenced  by  attachment,  for  the  same  cause  of  action.'**  So  again, 
in  an  action  of  right  to  recover  the  possession  of  real  estate,  brought 
by  the  party  holding  the  legal  title,  the  defendant  set  np  a  defense 
impeaching  the  patent  under  which  the  plaintiff  claimed,  and  the 
court  decided  against  the  defendant,  on  the  ground  that  his  defense 
was  equitable  merely,  and  could  not  be  set  up  against  the  legal  title 
in  that  action.  Subsequently  the  defendant  brought  a  suit  in  chan* 
eery  to  set  aside  the  patent  of  the  former  plaintiff  on  the  ground  of 
fraud.  It  was  held  that  the  judgment  in  the  former  suit  was  not  an 
adjudication  of  the  validity  of  the  patent.^  A  judgment  of  a  justice 
(who  is  required  to  transfer  to  another  court  any  cause  before  him  so 
soon  as  it  appears  to  involve  the  question  of  title  to  lands)  does  not 
operate  as  a  bar  to  a  subsequent  suit  upon  a  cause  of  action  involv- 
ing title,  merely  because  such  cause  of  action  might  have  been  intro- 
duced before  the  justice,  in  which  case  it  would  have  become  his  duty 
to  certify  the  cause  to  another  court  for  trial.^  Although  a  court  of 
law  declines  to  determine  a  question  of  set-off,  yet  this  is  not  re$judi* 
<ata  so  as  to  preclude  an  inquiry  in  a  court  of  equity  having  concur- 
rant  jurisdiction  of  the  matter.^ 


§  714.    Dismissal  of  Action  Prematurely  Brought. 

The  dismissal  of  a  suit,  or  judgment  for  the  defendant,  on  the 
ground  that  it  was  prematurely  brought,  the  cause  of  action  not  hav- 


»Walden  v.  Bodley.  14  Pet  156; 
Hughes  T.  United  States,  4  Wall.  982; 
Smith  T.  McKeil.  109  U.  a  426.  8  Sup. 
Cl  Rep.  819;  Gist  v.  Davis,  8  Hill  Ch. 
1135.  29  Am.  Dec.  89;  Smith  v.  Adams, 
U  Wend.  585;  Lamaster  v.  Lair,  1  Dana, 
109;  Waddle  v.  Ishe.  12  Ala  808;  Mosby 
T.  Wall  28  Miss.  81,  55  Am.  Dea  71; 
8chiDdel  v.  Suman,  18  Md.  810;  Cau- 
hape  V.  Parke,  46  Hun,  806;  RoberU  v. 


Hamilton,  56  Iowa,  688,  10  K.  W.  Rep. 
286. 

M*  Wey and  v.  Atchison,  T.  &  a  F.  R 
Co.,  75  Iowa,  578,  89  N.  W.  Rep.  899. 

^  Arnold  v.  Grimes,  2  Iowa,  1.  See 
also  Reynolds  v.  Lincoln,  71  Cal.  188, 
12  Pac.  Rep.  449. 

^Goenen  v.  Schroeder,  18  Minn.  68^ 
(Gil.  51). 

^  Hackett  v.  Connett,  2  Edw.  Ch.  78. 
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ing  yet  acerneci,  is  universally  held  to  be  no  bar  to  another  action 
on  the  same  demand  after  time  has  removed  the  objection.'**     It  is 
no  adjadioation  of  the  merits ;   the  most  it  decides  is  that  the  claim 
or  demand  was  not  then  due  or  matured.    For   example,  if   the 
vendor  of  goods  sold  npon  a  credit  sues  before  the  pnrchase-money 
is  due,  and  for  that  reason  fails  upon  a  trial  nnder  the  general  issoe, 
the  judgment  is  no  bar  to  a  subseqaent  suit  brought  after  the  pur- 
chase-money becomes  due.^    So  where  a  purchaser  of  land  sued  to 
recover  back  the  purchase-money  before  he  had  been  evicted,  and 
for  that  reason  was  defeated,  the  judgment  in  that  action  will  not 
bar  a  subsequent  suit  brought  for  the  same  object  after  eviction.^ 
A  judgment  for  the  defendant  in  an  action  upon  a  guaranty  of  a 
promissory  note,  which  recites  the  ground  upon  which  it  is  based  to 
be  that  the  cause  of  action  has  not  yet  accrued,  because  the  plain- 
tiff has  not  exhausted  his  legal  remedy  against  the  maker  of  the  note, 
does  not  constitute  an  adjudication  upon  the  validity  of  the  guar- 
anty which  can  be  pleaded  in  bar  of  another  action  thereon  after 
execution  against  the  maker  has  been  returned  unsatisfied.^    So  a 
judgment  in  favor  of  the  indorser  of  a  note,  on  a  verdict  which  was 
rendered  on  the  ground  that  the  action  had  been  brought  before  notice 
was  given  to  him,  is  no  bar  to  another  action  commenced  after  the 
giving  of  notice.***     Where  a  former  action  failed  as  to  one  part  of 
the  plaintiff's  demand,  because  prematurely  brought,  the  judgment 
is  no  bar  to  a  subsequent  action  by  the  same  plaintiff  on  that  part 
of  the  demand,  after  the  same  has  matured.^    And  although  there 


iM  Clark  V.  Young,  1  Cranch,  181; 
New  England  Bank  v.  Lewis,  8  Pick. 
118;  Wilcoz  V.  Lee,  1  Rob.  (N.  T.)  8SS; 
Quackenbush  v.  Ehle,  6  Barb.  489;  £z- 
zell  V.  Maltbie,  8  Ga.  496;  Hunt  v. 
Means,  2  Sneed,  548;  McCelvey  v.  No- 
ble, 18  Rich.  880;  EstiU  v.  Taul,  2  Terg. 
468,  24  Am.  Dec.  498;  Paslej  ▼.  McCon- 
nell,  40  La.  Ann.  809,  4  South.  Rep.  501; 
Eirkpatrick  ▼.  Stringley.  2  Carter  (Ind.), 
269;  McFarlane  v.  Cushman,  21  W^is. 
401;  Gray  v.  Dougherty,  25  Cal.  286; 
Brackett  v.  People,  116  UL  29,  8  N.  E. 
Rep.  728;   Rivers  v.  Rivers,  85  Iowa, 
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688,  22  N.  W.  Rep.  879;  Dillinger  v. 
Kelley,  84  Mo.  561. 

^New  England  Bank  v.  Lewis,  8 
Pick.  118:  Eirkpatrick  v.  Stringley,  2 
Carter  (Ind.),  278;  1  Greenl.  Ey.  §  680. 

^  Hurst  V.  Means,  2'Bneed,  646. 

VI  Boy er  v.  Austin,  64  Iowa.  402, 6  K. 
W.  Rep.  686;  McCelvey  v.  Noble,  18 
Rich.  880. 

^New  England  Bank  v.  Lewis.  8 
Pick.  118.  See  also  Tracy  v.  MerriU. 
108  Mass.  280. 

iM  Oleson  V.  MerrUiew,  46  Wis.  887. 
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may  have  been  a  general  verdiot  for  the  plaintiff,  yet  he  may  show 
that  the  anhject-matter  of  hia  second  sait,  which  was  included  in  the 
former  aotion  and  presented  to  the  coart  or  jury,  was  disallowed 
becaase  not  yet  due  or  matured.^**  The  same  principles  govern  the 
ease  of  a  claim  or  demand  presented  by  way  of  set-off,  instead  of 
being  made  the  basis  of  a  sait.  Thus,  where,  in  an  action  before  a 
JQstioe,  the  answer  contained  an  alleged  set-off,  and  the  justice,  in 
rendering  judgment  in  the  action,  refused  to  consider  or  allow  the 
demand,  upon  the  ground  that  it  was  not  due  at  the  commencement 
of  the  action,  and  therefore  not  a  legitimate  set-off,  it  was  held  that 
in  a  subsequent  action  brought  to  recover  the  amount  of  the  set-off 
the  former  judgment  was  no  bar.*** 


§  716.    Dismissal  of  MisooncelTed  Aotloxi. 

A  judgment  given  against  the  plaintiff  on  the  single  ground  that 
he  has  mistaken  bis  remedy  or  form  of  action,  is  no  bar  to  his  sub- 
sequent suit  brought  in  the  proper  form.^  ''A  bar  in  a  wrong  action 
brought  is  not  any  bar  when  a  right  action  is  brought ;  as  where  one 

*  

delivers  goods  to  keep,  and  brings  trespass  against  the  bailiff  for  these 
goods,  and  is  barred  by  verdict  or  demurrer,  that  shall  not  be  a  bar 
unto  him  in  bringing  detinue  or  accompt.  *"  ^^  So  when  goods,  taken 
from  their  owner  by  a  sheriff  on  an  execution  against  another  person, 
have  been  replevied  by  the  owner,  and  the  aheriff  haa  recovered 
judgment  for  their  value,  in  the  replevin«8uit,  on  the  ground  that 
replevin  was  not  the  legal  remedy  for  such  a  case,  the  owner  may 
then  recover  their  value  from  the  sheriff  in  trover.^  So  also,  the 
faet  that  mortgage  creditors  brought  replevin  for  mortgaged  chattels 
which  had  been  taken  under  execution,  and  that  judgment  was  ren- 
dered against  them,  under  a  statute  which  forbade  such  an  action  in 

**Kane  v.  Fisher,  3  V^atte,  24S.  schell,  8  Pick.  88;  Sager  t.  Blain.  44  K. 

■•Krapp  V.  Eldridge,  88  Kant.  106, 6  T.  445;  Fetter  t.  Wells,  4  Tex.  101;  6 

Pte.  Rep.  872.  Bac.  Abr.  440,  PUat,  1,  18;  1  Smith's 

**  Ferrers  ▼.  Arden,  2  Cro.  Eliz.  668;  Lead.  Cas.  678. 
HitchJn  v.  Campbell,  2  Wm.  BL  779;        ^Fenen  y.  Ardea,  2Cro.  Eliz.  668. 
Wyman  t.  Dorr,  8  Me.  186;  Walker  ▼.         >«>Eittredge  t.  Holt,  68  K.  H.  191. 
DsTia,  1  Gray,  606;  Liyermore  ▼.  iBor* 
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such  a  case  and  provided  a  remedy  by  "claimant's  issue,*  does  not 
preclude  them  from  thereafter  maintaining  a  bill  to  foreolose.^"^ 
Where  one  holding  an  estate  in  lands  brings  an  action  for  partition 
against  those  claiming  adversely,  snch  person  is  not  thereby  preoladed, 
by  the  dismissal  of  his  bill,  from  bringing  ejectment  against  the  same 
persons  for  the  same  estate.**^  So  again,  where  a  party,  mistaking 
his  remedy,  attempts  to  enforce  a  claim  by  presenting  it  as  a  set-off, 
bat  against  a  wrong  party  and  in  a  salt  where  it  is  not  and  cannot 
be  available,  this  does  not  debar  him  from  afterwards  saing  the  right 
person  on  such  claim."^ 

§  716.    Dismissal  on  Technical  Oronnds. 

In  general,  a  judgment  dismissing  a  suit  on  account  of  any  tech- 
nical defect,  irregularity,  or  informality,  is  not  on  the  merits  and 
therefore  no  bar  to  a  subsequent  suit.  Thus,  in  an  action  against  a 
sheriff  for  the  default  of  his  deputy,  judgment  was  for  the  defendant, 
on  the  ground  of  a  variance  between  the  notice  and  the  receipts  of 
the  officer  in  the  description  of  the  claims.  It  was  held  that  the 
judgment  would  not  bar  a  subsequent  proceeding  against  the  deputy.^ 
So  the  dismissal  of  an  action  of  replevin  for  informality  in  the 
replevin- bond,*^  or  because  the  plaintiff  failed  to  make  and  prove  a 
lawful  demand,*^  or  on  account  of  a  defect  in  the  affidavit,^  is  not 
on  the  merits  and  no  bar  to  a  new  suit.  So  again,  the  dismissal  of 
a  suit  for  failure  to  file  security  for  costs  is  not  a  bar  to  another  suit 
brought  afterwards  on  the  same  cause  of  action.^  And  so  if  a  suit 
is  dismissed  on  account  of  a  failure  of  the  plaintiff  to  submit  himself 
to  examination.*^ 

^  Conn    T.   Bemheimer    (Miss.),   7  **  Morton  t.  Sweetser,  13  Allen,  184; 

Boath.  Rep.  846.  Vf  albridge  t.  Bhaw,  7  Cush.  660. 

">  Bigley  t.  Jonei.  114  Pa.  St.  610,  7  »*  Roberts  v.  Norris.  67  Ind.  886w 

Atl.  Rep.  64.  s»  StockweU  t.  Byrne,  2d  Ind.  6. 

*i  Bertrand  v.  Bingham,  18  Tex.  266.  «*Dean  v.  Ridgway  (Misa.),  6  South. 

See  also  Watson  t.  Cowdrey,  28  Hun,  Rep.  286. 

169.  m  Cheney  t.  Stone,  29  Fed.  Rep.  885. 

MsWitcher  v.  Oldham,  4  Sneed,  220. 
See  Crosby  t.  Baker,  6  Allen,  296. 
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§  717.    Failure  of  Evidence. 

It  18  held  that  where  an  action  is  defeated  becaase,  in  an  incidental 
matter,  not  affecting  the  merits  of  the  oontroversyy  the  case  made  by 
the  plaintiff  is  defective,  the  judgment  is  not  a  bar  to  another  action 
for  the  same  cause.^  And  even,  as  it  appears,  a  judgment  dis- 
misBing  a  oomplaint  for  failure  of  evidence  to  sustain  one  of  its 
material  allegations,  is  no  more  in  effect  than  a  judgment  of  non- 
Bait,  which  will  not  support  a  plea  of  res  judicata.^  In  a  case  in 
PennBylvania,  it  was  shown  that  a  tenant  had  received  due  notice  to 
quit  at  the  end  of  his  term,  and  proceedings  were  commenced  by  the 
landlord  before  a  justice  to  obtain  possession,  but  the  justice  dis* 
missed  the  proceedings  on  the  ground  that  the  landlord  had  extended 
the  term.  In  ejectment  by  the  latter  for  the  same  premises,  it  was 
held  that  these  proceedings,  being  merely  a  finding  that  the  com- 
plaint was  not  sustained  by  sufficient  evidence,  and  not  a  judgment 
for  the  defendant,  could  not  prevent  a  recovery  in  a  subsequent  eject* 
ment  on  a  good  title."^ 

§  718.    Defects  in  the  Pleadings. 

In  accordance  with  the  general  principles  we  have  been  consider- 
ing, it  is  well  settled  that  a  judgment  rendered  on  the  ground  of  formal 
defects  in  the  pleadings  does  not  touch  the  merits  of  the  controversy 
and  is  no  bar  to  a  second  action.^  Or,  as  stated  in  an  early  case, 
a  former  judgment  is  no  bar  if  it  was  given  upon  the  manner  of  plead- 
ing in  the  action  rather  than  upon  the  matter  of  the  plea.*"  This 
role  applies  as  well  to  collateral  or  interlocutory  decisions  as  to  final 
judgments  dismissing  the  suit.  ThuS|  a  motion  having  been  denied 
for  irregularity  in  the  papers  on  which  it  was  founded,  a  new  motion, 
regolarly  made,  for  the  same  purpose,  is  not  barred,  although  no 

■•Brackett  v.  Hoitt,  20  N.  H.  257.  suLampen  v.  Eedgewin,  1  Mod.  207; 

"•Wbaley  v.  BteveoB.  24  8.  Car.  479.  Wells  v.  Moore,  49  Mo.  229;  Smalley  t. 

Sae  also  White  v.  Whiting.  S  Daly,  185.  Bdey,  19  111.  207;   Kendal  t.  Talbot,  J 

»Mc£AOghllD  T.  McGee,  79  Pa.  Bt  A.  K.  Mar.  821. 

&?•  su  Ingram  ▼.  Bray,  2  Levinz,  210: 
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formal  leave  to  renew  be  obtained.'^'  And  tbe  same  rale  governs  tbe 
case  of  similiar  adjadications  in  eqnity.  Where  a  bill  is  dismissed 
on  demarrer,  merely  in  consequence  of  the  omission  of  an  essential 
allegation,  which  is  supplied  in  a  second  suit,  the  dismissal  cannot 
be  considered  as  on  the  merits,  and  hence  the  second  action  is  not 
barred.^^  So  a  decree,  under  a  rule  in  equity,  dismissing  the  com- 
plainant's bill  because  of  his  failure  to  reply  to  a  plea  or  set  it  down 
for  argument,  is  not  conclusive,  because  not  on  the  merits.^  It  is 
to  be  observed,  however,  that  a  judgment  is  not  the  less  conclusive 
because  the  matter  settled  thereby  was  improperly  pleaded,  if  no 
objection  was  made  at  the  time,  and  provided  such  matter  was  not 
beyond  the  jurisdiction.  Thus,  where  matter  is  improperly  pleaded 
as  a  set-off,  bat  timely  objection  is  not  taken,  such  matter  becomes 
re$  judicata  upon  the  rendition  of  judgment.*^ 

§  719.    Dismissal  for  Defect  or  Want  of  Parties. 

A  verdict  and  judgment  for  the  defendant,  or  an  prder  dismissing 
the  suit,  rendered  solely  on  the  ground  of  a  misjoinder,  non-joinder, 
or  defect  of  parties,  or  because  the  plaintiff  is  not  the  proper  party 
to  sue,  can  have  no  greater  effect  than  to  terminate  that  particular 
action ;  it  does  not  affect  the  merits  and  will  not  bar  a  subsequent 
suit  on  the  same  cause.*^^  For  example,  where  a  party  dealing  with 
an  agent  brings  suit  against  agent  and  principals  jointly,  and  in  con- 
sequence of  a  misnomer  of  the  principals  fails  to  secure  a  valid  judg- 
ment against  them,  he  is  not  thereby  estopped  from  bringing  a  sec- 
ond action  against  such  principals.^  So  where  it  affirmatively 
appears  on  the  face  of  the  record,  in  an  action  against  several  parties 
in  which  different  matters  of  relief  are  sought,  that  the  court  dis- 


ss* Corwith  V.  Bank,  16  Wis.  289. 

n^Oilmer  v.  Morrii.80  Fed.  Rep.  470. 

su  Keller  y.  Stolzenbach,  20  Fed.  Rep. 
47. 

su  Thompson  t.  Wineland»  11  Mo. 
248. 

^  St  Romes  v.  Levee  Cotton  Press 
Co.,  127  U.  6.  614,  8  Sup.  Ct  Rep.  1885; 
VaughanT.  O'Brien,  57  Barb.  491;  Rob- 
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bins  V.  WeUs,  1  Rob.  (K.  Y.)  666; 
Wheeler  t.  Rnckman,  7, Rob.  (N.  T.) 
447:  Fleming  v.  Ins.  Co.,  12  Pa.  St  891; 
Nicholson  T.  Ingram,  24  Tex.  680;  Mil- 
ler T.  Langworthy,  8  Qreene  (Iowa), 
847;  McCall  v.  Jones,  72  Ala.  868. 

«•  Tiemey  ▼.  Abbott  46  Wis.  889,  1 
N.  W.  Rep.  94. 
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missed  the  plaintifiTs  claim  for  relief  in  respect  to  one  of  sacb  mat- 
ters aa  the  groand  that,  as  it  affected  only  one  of  the  defendants,  it 
vts  not  determinable  in  that  action,  the  plaintiff  will  not  thereby  be 
preeloded  from  obtaining  each  relief  in  a  subseqnent  action,  although 
the  order  of  dismissal  was  not  in  terms  stated  to  be  without  preju- 
dice.^ To  take  another  illustration, — in  an  action  upon  a  marine 
policy,  the  defendants  insisted  that  the  action  was  brought  in  the 
wrong  name  and  that  the  plaintiff  had  not  proved  his  interest  in  the 
policy.  The  judge  instructed  the  jury  to  find  a  verdict  for  the  defend- 
ants on  the  latter  point,  which  they  did.  The  court  in  banc  sus- 
tained both  points,  and  judgment  was  entered  for  the  defendants.  It 
was  held  that  this  adjudication  was  no  bar  to  a  subsequent  suit 
properly  brought."*  In  equity,  however,  the  rule  is  somewhat  dif- 
ferent.  While  it  is  error  to  dismiss  a  bill  absolutely  for  want  of  suf- 
ficient parties  defendant,  and  the  decree  ought  to  reserve  the  com- 
plainant's rights,  and  he  can  procure  its  reversal  on  appeal,  yet  if  he 
fails  to  do  so,  it  is  as  conclusive  against  him  as  a  decree  on  the 
merits.*"^  The  rule  first  above  given  applies  not  only  to  the  case  of 
a  misjoinder  or  non-joinder  of  parties,  but  also  where  the  successful 
contention  of  the  defendant  is  that  the  plaintiff  has  not  legal  capacity 
to  sue.  Thus,  where  an  assignee  of  a  mortgage  fails  in  a  suit  brought 
to  foreclose  the  same  from  a  defect  in  the  assignment,  the  judgment 
of  dismissal  is  no  bar  to  another  action  brought  by  him  for  the  same 
purpose  after  he  has  perfected  his  assignment.***  A  judgment  dis- 
missing a  supplemental  complaint,  filed  by  the  representative  of  a 
plaintiff  who  has  died  since  the  filing  of  the  original  complaint, 
given  solely  npon  the  ground  that  such  representative  has  no  legal 
capacity  to  suOi  is  not  a  bar  to  further  proceedings  by  the  proper 
person,"" 

» Smith  V.  Auld,  81  Eaua  Mtt,  1  Psc.  «  Mitchell  v.  Cook,  89  Barb.  848.  See 

Bep.  926,                                   .  also  Miller  v.  Langworthy,  8  Greene 

^Fleming  v.  Ins.  €k>.,  18  Pa.  St  89L  (Iowa),  847. 

"■Thompson  v.  Clay,  8  T.  B.  Moa.  <<>Robbi]it  v.  Weill,  1  Rob.  (N.  Y.) 

m,  16  Am.  Dec.  lOa  661 
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§  780.    DlBmissal  of  Bill  in  Equity, 

It  IB  a  well  established  rule  that  a  final  decree  in  ehaneery  reg* 
alarly  dismissing  a  bill  on  the  merits,  when  the  matters  of  the  bill 
have  been  passed  upon,  and  without  any  reservation  of  the  com- 
plainant's right  to  sue  thereafter,  is  a  bar  to  any  new  bill  between 
the  same  parties  upon  the  same  matter. ***  In  the  language  of  the 
supreme  court  of  Alabama :  ''The  decree  of  a  court  of  chancery,  dis- 
missing a  bill  absolutely  and  unconditionally,  on  a  hearing  on  plead- 
ings and  evidence,  is  an  adjudication  of  the  merits  of  the  contro> 
versy,  forming  a  bar  to  any  future  litigation  of  the  same  matters 
between  the  parties  or  their  privies.  A  decree  of  that  kind,  not  made 
because  of  insufficient  pleading,  or  for  want  of  jurisdiction,  or  for 
some  cause  not  touching  the  merits,  if  not  intended  to  be  final  and 
conclusive,  is  accompanied  with  words  of  qualification,  with  some 
appropriate  terms^  indicating  that  it  is  not  intended  to  preclude  fut- 
ure suit,  such  as  that  the  dismissal  is  without  pr^udice.  If  the  case 
is  of  that  character  that  such  a  reservation  ought  to  be  made,  and 

it  is  omitted,  on  appeal  the  error  will  be  corrected When, 

however,  the  decree  of  dismissal  is  unqualified,  it  is  presumed  to  be 
an  adjudication  on  the  merits  adversely  to  the  complainant,  and  con* 
stitutes  a  bar  to  further  litigation  of  the  same  matters  between  the 
parties.**"*  Thus  a  final  decree  that  "the  cause  being  submitted  to 
the  court  upon  bill,  answer,  and  replication,  and  having  been  duly 
considered,  the  court  finds,  adjudges,  and  decrees  that  the  equities 
are  with  the  defendant,"  and  dismissing  the  bill,  is  an  adjudication 


Darant  v.  Essex  Ca,  7  WaH.  107; 
Doe  d.  Parrish  v.  Ferris,  2  Black  (U. 
a),  606;  Case  v.  Beauregard,  101  U.  & 
688;  Pelton  v.  Mott,  11  Y t  148,  84  Am. 
Dec.  678;  Lewis  v.  Lewis,  106  Mass.  809; 
Blackinton  v.  Blackinton,  118  Mass.  281; 
Ferine  ▼.  Dunn,  4  Johns.  Ch.  140;  Eel- 
sey  v.  Murphy,  26  Pa.  St  78;  Evans  v. 
Tatem,  9  Serg.  ft  R.  261, 11  Am.  Deo. 
717;  Holliday  v.  Coleman,  2  Munf.  162; 
Taylor  v.  Yarbrongh,  18  Qratt  188;  Jen- 
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kins  V.  Johnston,  4  Jones  Eq.  149;  Black 
▼.  Black,  27  Ga.  40;  Pugh  t.  Holt,  27 
Miss.  461;  Thompson  v.  day,  8  T.  B. 
Mon.  859. 16  Am.  Dec  108;  Moss  v.  Ash- 
brooks,  12  Ark.  869;  Wilcox  y.  Balger. 
6  Ohio,  406;  Oarrick  t.  Chamberlain,  97 
IlL  620;  Enowlton  v.  Hanbury,  117  HL 
471,  6  N.  E.  Rep.  681;  8cuUy  t.  RaU- 
road.  46  Iowa,  628. 

»Tankersly  t.  Pettis,  71  Ala.  179. 
See  also  Strang  t.  Moog,  72  Ala.  460. 
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opon  the  merits  and  bars  a  second  suit  opon  the  same  matters.^ 
And  hence  when  a  decree  has  been  passed  by  the  court  npon  a  formal 
hearing,  dismissing  the  bill,  a  second  bill,  alleging  facts,  which,  if 
established,  would  entitle  the  plaintiff  to  the  same  measure  of  relief 
as  the  facts  set  forth  in  his  former  bill  would  entitle  him  to,  will  be 
dismissed  upon  a  plea  in  bar.^  Decree  dismissing  a  bill  on  the  ground 
that  the  deed  under  which  the  complainant  claimed  was  fraudulent^ 
is  a  bar  to  another  original  bill  to  try  the  validity  of  the  same  deed.^ 
And  so,  where,  in  a  suit  in  equity  for  specific  performance  of  a  ■  con- 
tract  to  convey  land,  the  bill  was  dismissed  generally  for  non-payment 
of  the  purchase-money,  the  decree  is  a  bar  to  a  future  proceeding 
upon  the  same  contract.^ 

But  to  make  a  decree  dismissing  a  bill  on  the  merits  a  bar  to 
another  suit,  it  must  be  an  absolute  decision  upon  the  same  point 
or  matter,  and  the  new  bill  must  be  brought  by  the  same  plaintiff 
who  filed  the  original  bill,  or  his  representatives,  against  the  same 
defendant  or  his  representatives.^  And  the  decree  must  have  been 
ordered  upon  a  hearing  of  the  parties  or  on  the  merits  of  the  cause.'"' 
Bat  when  the  cause  has  been  set  down  for  hearing  after  replication 
and  an  order  closing  the  proofs,  a  decree  dismissing  the  bill  is  a  bar 
to  a  subsequent  suit  for  the  same  cause  between  the  same  parties, 
although  no  proofs  were  in  fact  taken  and  such  decree  was  taken  by 
default  at  the  hearing."*  And  such  a  decree  is  none  the  less  a  bar 
because  the  record  shows  that  it  was  passed  by  a  divided  court."* 
And  the  dismissal  of  a  bill  by  a  federal  court,  appearing  by  the 
record  to  have  been  ordered  upon  the  merits,  is  a  bar  to  a  subsequent 
action  in  a  state  court,  although  the  plaintiff's  attorneys  in  the  fed- 
eral court  had  withdrawn  their  appearance."*  A  decree  in  terms  dis- 
missing an  amended  bill  for  want  of  equity,  dismisses  the  original 

"■Lyon  T.  Parin  Manuf.  Ck>.»  136  U.  Am.  Dec.  880;  Pogh  v.  Holt,  27  Miss, 

a  see,  8  Sup.  Ct  Rep.  KXM.  461. 

"'Jenkins  v.  Johnston,  4  Jolies  Eq.  **>Sarchetv.The  Sloop  Davis,  Crabbe» 

149;  Black  t.  Black,  27  Ga.  40.  185. 

Mfiolliday  y.  Coleman.  2  Munf.  182.  >»Og8bur7  t.  La  Farge,  2  N.  Y.  118. 

»*  Wilcox  T.  Balger,  6  Ohio,  406.  s»Durant  t.  Essex  Co.,  8  Allen,  lOS, 

■*Neafle  t.  Neafle,  7  Johns.  Oh.  1, 11  86  Am.  Dec  685. 

>M  Scully  Y.  Railroad,  46  Iowa,  628. 
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bill  as  amended,  and  snoh  decree  is  therefore  oonolusiye  as  to  the 
claim  made  by  the  plaintiff  in  the  original  bill."* 

Before  leaving  the  sabject  it  is  necessary  to  call  the  reader's  atten- 
tion to  two  matters  closely  connected  with  the  mle  under  considera- 
tion. In  the  first  place,  where  the  complainant  in  equity  is  allowed 
to  have  his  bill  dismissed,  before  the  bearing,  apon  his  own  motion, 
and  upon  the  payment  of  costs,  this  settles  nothing  as  to  the  merits 
of  the  cause,  and  is  no  bar  to  a  second  bill  upon  the  same  matters.*" 
It  can,  in  the  nature  of  things,  have  no  greater  or  higher  effect 
than  a  voluntary  nonsuit  in  an  action  at  law.  In  the  second  place, 
the  dismissal  of  a  bill  seeking  equitable  relief  in  respect  to  a  caase 
of  action  or  an  instrument  upon  which  the  party  can  sue  at  law,  is 
no  bar  to  an  action  at  law  upon  the  same  instrument,  although  the 
decree  does  not  state  the  dismissal  to  have  been  without  prejudice.*^ 
The  decree  does  indeed  determine  that  the  plaintiff  has  no  claim  to 
equitable  relief,  but  it  by  no  means  follows  that  he  has  not  a  good 
right  of  action  at  law. 

§  78L    Dismiflsal  <<  Without  Pretfudioe.'' 

Where  a  bill  in  equity  is  dismissed  "without  prejudice,**  the  effect 
of  the  reservation  is  to  prevent  the  decree  from  constituting  a  bar  to 
another  suit  brought  upon  the  same  subject-matter.^  The  purport 
of  a  decree  so  framed  is  that  such  dismissal  shall  not  operate  as  a 
bar  to  a  new  suit  which  the  party  may  institute;  it  does  not  debar 
the  defendant  of  any  defense  which  he  might  be  entitled  to  make  in 
the  new  suit,  and  confers  no  privilege  on  the  complainant ;  and  it  will 
not  have  the  effect  of  excepting  from  the  time  prescribed  by  the 


»Bradi8h  v.  Grant,  119  HI.  606,  9  N. 
£.  Rep.  882. 

UBWalden  v.  Bodley,  14  Pet  160; 
Badger  v.  Badger,  1  Cliff.  241. 

"7Beere  v.  Fleming.  18  Ir.  a  L.  606; 
Cramer  v.  Moore,  86  Ohio  St  847;  Por- 
ter V.  Wagner,  86  Ohio  St  471. 

>»Durant  v.  EsBex  Co..  7  Wall.  109; 
Thurston  v.  Thurston,  99  Mass.  89;  Lang 
V.  Waring,  26  Ala.  626, 60  Adl  Dec.  688; 
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Wanzer  t.  Self,  80  Ohio  St  878;  Nerltt 
T.  Bacon,  82  Miss.  212, 66  Am.  Dea  609; 
Magill  T.  Mercantile  Trust  Co.,  81  Ey. 
129;  Fisk  t.  Parker,  14  La.  Ann.  491; 
Crews  y.  Qeghom,  18  Ind.  488;  English 
T.  English,  27  N.  J.  £q.  679;  Ballentine 
T.  Ballentine  (Pa.),  15  AtL  Rep.  859; 
Gunn  V.  Paakes,  86  Minn.  177, 80  N.  W. 
Bep.46a 
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tUtote  of  limitations  tbe  time  of  the  pendency  of  that  suit.^  In 
fact,  the  effect  of  the  reservation  is  merely  to  prevent  the  decree  from 
eonstitating  a  bar  to  another  sait  brought  npon  the  same  title,  bat 
it  by  BO  means  compromits  the  court  as  a  judicial  determination  in 
favor  of  that  title.**  Nor  does  it  alter  the  case  that  the  court  erred^ 
by  dismissing  the  bill  "without  prejudice,"  when  it  ought  to  have 
been  dismissed  finally  upon  the  merits.  If  the  decree  is  absolutely 
Toid  for  want  of  authority  to  make  saoh  a  reservation,  there  is  no 
valid  adjudication  to  stand  in  the  way  of  a  new  suit.  And  if  it  is 
merely  irregular  or  erroneous,  it  must  be  corrected  on  appeal,  and 
until  that  is  done,  it  must  stand  as  rendered  and  cannot  be  impeached 
collaterally.**'  Conversely,  if  the  reservation  is  omitted,  where  it 
onght  to  have  been  inserted,  the  error  will  be  corrected  in  the  court 
above.*" 


§  722.    FMsumptlon  that  Merits  were  ConaiderecL 

It  will  not  be  presumed,  from  the  mere  fact  that  a  bill  was  dis* 
missed,  that  the  merits  were  not  reached.  On  the  contrary,  accord- 
ing to  the  great  majority  of  the  decisions,  it  must  appear  in  specific 
terms  on  the  record  that  the  dismissal  was  ''without  prejudice,"  or 
else  the  decree  will  operate  as  a  bar  to  a  subsequent  snit.*^  Where, 
npon  hearing,  a  decree  is  made  which  contains  the  following  recital, 
"And  it  appearing  that  there  is  no  equity  in  complainant's  bill,  the 
same  is  therefore  dismissed,"  this  must  be  considered  a  decree  upon 
the  merits,  even  though  there  was  a  demurrer  to  the  bill  for  want  of 
jurisdiction.*"    There  are  a  few  cases,  however,  which  have  refused 


"•Keritt  V.  Bacon,  82  Miss.  818,  66 
Aa.I>ecL609. 

»Laog  T.  Waring,  85  Ala.  686,  60 
Am.  Dec.  688. 

*tt  Wanzer  t.  Self,  80  Ohio  St.  87a 

*■  Dnrant  t.  Easex  Ck>.,  7  WalL  107. 

•■Dnrant  y.  Essex  Co.,  7  WalL  107; 
GoTe  T.  Lyford.  44  N.  H.  686;  Foote  v. 
Gibbs,  1  Gray,  418;  Thurston  v.  Thars- 
ton,  88  Masa.  88;  Bigelow  t.  Winsor,  1 
Gray,  801;  Borrowscale  v.  Tattle,  6  Al- 


len, 877;  Cochran  y.  Couper,  8  Del.  Ch. 
87;  Eelsey  t.  Mnrphy,  26  Pa.  St  78 
Taylor  v.  Yarbrough.  18  Gratt  188 
Carts  v.  Bardstown,  6  J.  J.  Mar.  686 
Wilcox  V.  Balger,  6  Ohio,  406;  Scally 
V.  Railroad,  46  Iowa,  688;  Adams  v. 
Cameron,  40  Mich.  606;  Edgar  v.  Buclc, 
66  Mich.  856,  88  N.  W.  Rep.  644. 

M«  WUliams  t.  HoUingsworth,  6  Lea, 
86& 
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io  recognize  this  rule,  or  have  even  applied  an  opposite  rule.  Thus 
in  Chasers  Case,^  it  was  held  that  a  decree  dismissing  a  bill  is  no 
bar  to  a'sabseqoent  sait,  unless  it  is  shown  that  there  was  an  absolute 
determination  that  the  party  had  no  title,  and  that  the  matter  isret 
judicata.  And  in  certain  decisions  of  the  supreme  court  of  Ohio,  a 
distinction  is  made  between  cases  dismissed  on  a  hearing  and  those 
put  out  of  court  before  the  hearing  on  the  merits.  Where  the  ques- 
tion is  whether  a  bill  was  dismissed  upon  the  merits  or  for  want  of 
prosecution,  and  the  ground  of  dismission  is  not  stated,  and  nothing 
is  found  in  the  record  from  which  it  might  be  discovered  by  inference, 
according  to  these  authorities  there  is  no  presumption  either  way. 
The  consequence  of  which  is,  that,  as  it  must  be  established  that  the 
-dismissal  was  upon  the  merits,  and  that  fact  cannot  be  presamed, 
there  is  no  bar  unless  it  is  afSrmatively  shown.  But  where  it  appears 
that  the  dismissal  was  upon  a  hearing  of  the  case,  it  is  to  be  inferred 
that  it  was  upon  the  merits.*^  It  is  further  held,  in  that  state,  that 
where,  in  an  action  at  law,  a  former  decree  in  chancery,  dismissing 
a  bill  generally,  is  relied  upon  as  an  estoppel  per  se  as  to  the  matters 
set  up  in  the  bill,  and  it  appears  from  the  record  that  the  bill  may 
well  have  been  dismissed  for  want  of  jurisdiction,  the  decree  will  not 
estop  the  plaintiff  therein  from  proving,  in  the  suit  at  law,  the  matter 
relied  on  in  the  bill.*^ 


§  783.    Dismiasal  for  Want  of  Froseoutloxu 

Where  a  bill  in  equity  is  dismissed,  not  on  its  merits,  but  becaase 
the  complainant  declines  further  prosecution  of  it,  the  decree  of  dis- 
missal is  no  bar  to  a  subsequent  suit  founded  on  the  same  matters. 
The  dismissal  for  want  of  prosecution  has  no  greater  effect  than  a 
nonsuit  at  law.*^  Thus,  where  a  temporary  injunction  is  issaed,  and 
the  bill  is  subsequently  dismissed  for  want  of  prosecution,  the  injunc- 
tion cannot  have  the  effect  of  res  judicata,  so  as  to  bar  the  right  to 

MBl  Bland  Ch.  206. 17  Am.  Deo.  277.        >«  Porter  v.  Yanghn,  96  Yt  634;  Roaae 

s^Loudenback  v.  Collins,  4  Ohio  St  v.  Rust,  4  Johns.  Ch.  800;  Loudenback 

251.  Y.  Collins.  4  Ohio  St  251;  Stoiy,  Bq. 

M7  Lore  ▼.  Truman,  10  Ohio  St  46.  Plead.  §  791. 
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qaestioD,  in  any  other  suit  in  equity ,  the  validity  of  the  proceedings 
which  the  bill  was  brought  to  annul.^ 


§  724.    Evidence  to  Shov7  Conaideration  of  Merits. 

LeaTing  the  special  topic  of  the  dismissal  of  bills  in  eqaity,  and 
letnrning  to  the  general  subject,  we  may  observe  that  it  is  frequently 
a  matter  of  some  difSculty  to  determine  whether  a  former  judgment 
was  upon  the  merits  or  not.  How,  then,  shall  this  be  made  clear  ? 
In  the  first  place,  the  record  must  be  searched,  and  if  necessary  its 
different  parts  mast  be  compared,  for  evidence  to  show  an  adjudica- 
tion of  the  merits.  Thus  an  order  made  by  a  court  which,  on  iis  face, 
purports  first  to  be  a  judgment  on  demurrer  to  a  complaint,  and 
then  shows,  by  a  comparison  of  the  recitals  of  the  order  and  what 
appears  in  the  pleadings  in  the  case,  that  it  was  founded  on  facts  which 
ttecmed  after  the  filing  of  the  complaint  and  were  only  made  to 
appear  by  the  answer,  and  when  there  was  no  trial  or  admission  of 
the  troth  of  these  facts  by  the  plaintiff,  cannot  be  held  to  be  a  judg- 
ment on  the  merits  so  as  to  bar  another  action.**  But  if  nothing 
can  be  discovered  from  the  record,  it  will  be  presumed  (although  not 
eonelneively)  that  the  judgment  was  rendered  on  the  merits.*"  Hence, 
when  a  party  to  an  action  seeks  to  avoid*  the  estoppel  of  a  former 
judgment,  by  alleging  that  such  judgment  was  not  given  upon  the 
merits,  if  the  judgment  itself  is  general  in  its  terms,  and  does  not 
disclose  the  ground  upon  which  it  was  rendered,  the  burden  is  upon 
the  party  to  make  good  his  allegation,  and  to  that  end  he  may  intro- 
duce parol  evidence."*  But  where  the  subject-matter  of  an  action  has 
been  confessedly  in  litigation  in  a  former  suit,  and  a  party  relies  on 
the  fact  that  the  merits  were  not  passed  upon  in  the  former  action, 
the  evidence  ought  to  show  that  fact  clearly;  it  ''ought  to  exclude  all 
other  hypotheses."  "*  The  testimony  of  the  justice  of  the  peace  by 
whom  the  judgment  was  rendered  may  be  admitted  to  show  that  the 

**  Chamberlain  t.  Sutherland,  4  lU.     Bryant,  18  Bush,  419.    Ck>mpare  Estep 
App.  494.  T.  Larsh,  21  IncL  190. 

■*  Oibion  T.  Miln,  1  Nevada,  626.  »s  Dear  v.  Reed,  87  Hun,  594. 

"^KaUonal   Bank  of  Monticello  v.        "^BazterT.  Aubrey,  41  Mich.  18, 1  N. 

W.  Rep.  897. 
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eanse  was  dismissed,  and  not  tried  on  its  merits,  beoaase  the  elaim 
was  not  due  at  the  time  the  suit  was  brought.** 


Pabt  IV.    What  Causbs  of  Action  abb  Babbed. 

§  786.    CauseB  of  Action  must  be  the  Same. 

When  a  former  judgment  is  ofFered  in  evidence  in  a  snbsegaent 
suit  between  the  same  parties,  as  oonolnsive  npon  a  particular  point 
or  question  in  controversy,  it  is  not  necessary  that  the  two  actions 
should  be  founded  upon  the  same  cause.  The  record  will  be  admis- 
sible, however  widely  the  two  causes  of  action  may  differ,  provided 
only  that  the  special  point  sought  to  be  concluded  was  actually  a 
matter  in  issue  in  the  earlier  suit  and  was  there  litigated  and 
decided.^  But  when  a  former  judgment  is  pleaded  in  bar  of 
another  action,  the  case  is  different.  The  general  rule  is  that  it 
will  not  be  available  as  a  bar  unless  the  cause  of  action  alleged  in 
the  second  suit  is  the  same  identical  cause  of  action  which  was  set 
up  and  litigated  in  the  former  action.*^  An  exception  to  this  rule, 
or  rather,  a  necessary  part  of  it,  is  that  any  claim  or  demand  is 
barred  by  the  former  recovery  which  ought  to  haye  been  included  in 
the  first  suit,  as  constituting  an  inseparable  part  of  the  plaintiff's 
cause  of  action,  although  in  fact  it  was  omitted.  So  familiar  and 
so  unbending  is  the  general  rule  that  the  books  exhibit  but  few  cases 
of  a  bold  and  obvious  attempt  to  sue  twice  upon  the  same  cause  of 
action.  In  almost  every  instance,  there  is  some  apparent  or  sub- 
stantial shade  of  difference  relied  on  to  save  the  bar,  or  the  ingena* 
ity  of  the  pleader  is  exercised  in  disguising  the  grounds  of  the  claim 
so  that  it  may  pass  muster  as  a  new  cause  of  action.  Hence  it 
requires  some  nicety  of  discrimination,  as  well  as  familiarity  with 
precedent,  to  determine  in  what  cases  the  rule  should  apply.  But  at 
this  day  the  ground  has  been  so  thoroughly  explored  as  to  leave  but 
little  uncertainty  in  the  principles  and  rules  which  should  govern* 

»« Wood  v.  Faut,  65  Mich.  186,  SO  N.        "sparr  v.  Greenbush,  48  Hon, 
W.  Rep.  897.  HcGee  v.  Overby,  12  Ark.  16i. 

Supra,  §§  504,  600. 
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The  point  to  be  regarded  is  always  the  identity  of  the  two  claims. 
The  reasons,  the  theories,  the  arguments,  by  which  the  contention  is 
supported,  are  generally  immaterial  and  not  to  be  taken  into  account. 
According  to  the  court  in  Texas:  "It  is  of  no  consequence  if  the  rea- 
sons urged  to  sustain  the  issue  presented  in  this  suit  may  not  be 
precisely  those  relied  upon,  or  in  the  mind  of  the  pleader,  when  fram- 
ing the  petition  in  the  first  case.  The  applicability  of  the  plea  [of 
former  recovery]  depends  upon  the  identity  of  the  cause  of  action 
or  matter  of  defense  in  issue,  and  not  the  identity  or  similarity  of 
the  points  or  grounds  urged  to  support  or  maintain  the  action  or 
matter  of  defense;  otherwise  litigation  would  only  end  when  the 
ingenuity  of  counsel  could  not  suggest  additional  grounds  in  support 
of  the  issue,  though  the  gist  of  the  issue  may  have  been  more  than 
once  considered  and  decided  by  the  court."  ^  But  on  the  other 
hand,  we  must  not  forget  that  the  same  transaction  or  state  of  facts 
may  give  rise  to  distinct  pauses  of  action.  It  is  not  necessarily  the  iden- 
tity of  the  subjecUmatter  which  determines  the  question.  For  example, 
the  judgment  rendered  in  an  action  by  two  to  enjoin  the  enforcement 
of  a  joint  judgment  against  them  is  no  bar  to  a  separate  action  by 
one  of  them  to  enjoin  the  enforcement  of  the  same  judgment  against 
him,  on  grounds  personal  to  himself  and  in  which  his  co-defendant 
has  no  interest."*  And  again,  the  cause  of  action  may  be  different, 
although  the  same  relief  be  asked.  Thus  the  dismissal  of  a  bill  to 
redeem  pledged  property,  on  the  ground  of  staleness  and  the  statute 
of  limitations,  is  no  bar  to  another  bill  seeking  to  redeem  the  same 
property  under  a  pledge  made  four  years  after  the  first  one.*"*  In  a 
case  in  California,  the  plaintiff  brought  replevin  against  the  defend- 
ants to  recover  certain  property,  and  obtained  a  judjf^ment  for  its 
restitution  and  damages  for  its  illegal  detention.  Defendants  paid  the 
damages,  but  the  property  was  not  restored.  Plaintiff  then  brought 
trover  to  recover  the  value  of  the  property,  and  defendants  pleaded 
the  former  recovery  as  a  bar.  But  the  court  said:  '*The  judgment 
in  replevin  constitutes  no  bar  to  this  action,  unless  it  be  shown  that 
it  has  been  satisfied.    The  cause  of  action  was  in  both  cases  the 

"'Qirardin  v.  Dean,  40  Tex.  248.  'WQUmer  v.  Morris,  85  Fed.  Rep.  68Sl 

"•BllsUnd  V.  McManomy,  82  Ind.  180. 
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same,  bat  the  object  was  essentially  diflferent.  In  the  one  ease  the 
plaintiff  sought  to  reoover  a  specific  persons!  chattel  which  was 
wrongfnUy  detained ;  in  the  other^  the  yalae  of  sach  chattel,  when, 
owing  to  the  acts  of  defendants,  it  was  not  in  his  power  to  procore  a 

retom The  judgment  in  the  action  of  replevin  was,  as 

between  the  parties,  conclasiye  evidence*  of  the  plaintiff's  title  to  the 
chattel  in  question,  and  it  only  remained  for  the  court,  in  this  action, 
to  determine  its  value.**  ^  So  again,  when  land  is  purchased  at  a 
tax-sale  by  the  owner's  agent,  ejectment  by  the  owner  against  soch 
agent  to  establish  the  validity  of  the  tax-title,  will  not  bar  a  suit 
between  the  same  parties  to  declare  a  resulting  trust  in  favor  of  sach 
owner.** 


§  786.    Identifloatlon  of  OaaseB  of  Actloxu 

For  the  purpose  of  ascertaining  the  identity  of  the  causes  of  aetion, 
the  authorities  generally  agree  in  accepting  the  following  test  as 
sufficient :  Would  the  same  evidence  support  and  establish  both  the 
present  and  the  former  cause  of  action  ?  If  so,  the  former  recovery 
is  a  bar ;  if  otherwise,  it  does  not  stand  in  the  way  of  the  second 
action."*  ^Unquestionably  the  judgment  in  the  former  action  is  well 
pleaded  as  a  bar  in  this  suit,  provided  the  cause  of  action  is  the 
same,  although  the  form  of  action  has  been  changed.  The  cause  of 
action  is  said  to  be  the  same  when  the  same  evidence  will  support 
both  actions;  or,  rather,  the  judgment  in  the  former  action  will  be 
a  bar,  provided  the  evidence  necessary  to  sustain  a  judgment  for 
the  plaintiff  in  the  present  action  would  have  authorized  a  judg- 
ment for  the  plaintiff  in  the  former.""*  But  it  must  also  be 
observed  that  ''if  the  testimony  offered  in  the  second  suit  is  suffi- 


**Nickerton  v.  California  Stage  Ca, 
10  CaL  520.  See  also  Vinal  v.  Conti- 
nental Const.  Co.,  0  K.  Y.  Supp.  505. 

<•!  O'Connor  v.  Irvine,  74  Cai.  485, 16 
Pac  Rep.  286. 

*»  Lawrence  v.  Vernon,  8  Snmn.  20; 
Oates  V.  Goreham,  5  Vt  817,  26  Am. 
Dec  808;  Riker  ▼.  Hooper,  85  Vt  457; 
Smith  V.  Whiting,  11  Mass.  445;  Percy 
w.  Foote,  86  Conn.  102;  Miller  v.  Manice, 
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6  Hill,  114;  StoweU  v.  Chamberlain,  60 
N.  Y.  272;  Marsh  v.  Maaterson,  50  N.  Y. 
Super  Ct  187;  Crockett  v.  Routon,  Dud- 
ley, 254;  Gayer  v.  Parker,  24  Nebr.  64S, 
89  N.  W.  Rep.  845;  Taylor  v.  CaaUe,  42 
Cal.  867;  Dawley  v.  Brown,  79  N.  Y.  890; 
Marsh  v.  Pier,  4  Rawle,  278;  Motley  v. 
Harris,  1  Lea,  577;  Martin  v.  Kennedy, 
2  Bos.  ft  P.  69. 
"■Taylor  v.  Castle,  42  CaL  867. 
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eient  to  aathorize  a  reoovery,  but  eoald  not  have  produced  a  dif* 
ferent  resalt  in  the  first  salt,  the  failure  of  the  plaintiff  in  the  first 
suit  is  no  bar  to  his  reoovery  in  the  other  sait,  although  it  is  for  the 
«ame  cause  of  action  for  which  he  attempted  to  recover  in  the  first 
euii*'**  This  last  rule  may  be  illustrated  by  the  case  where  the 
former  action  was  dismissed  because  it  was  brought  prematurely. 
Here  the  evidence  on  the  merits,  though  amply  sufficient  to  author* 
ise  a  recovery  in  the  second  suit,  eould  not  have  given  the  plaintiff 
a  judgment  in  the  first  action,  and  therefore  it  is  no  bar. 

§  727.    In  Oriminal  Cases. 

The  test  of  identity  described  in  the  preceding  section  is  under- 
<tood  to  apply  equally  to  cases  of  successive  prosecutions  for  the 
same  criminal  offense.*"  ""The  true  test/'  says  the  supreme  court 
of  Pennsylvania,  ''to  determine  whether  a  plea  of  autrefoi$  acquit  be 
a  good  bar,  is  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction 
upon  the  first. **  *"  The  test,  therefore,  of  the  sufficiency  of  a  plea  of 
former  conviction  or  acquittal  is  whether  the  facts  averred  in  the 
second  indictment,  if  found  to  be  true,  would  have  warranted  a  con- 
tietion  upon  the  first.  The  two  offenses  must  be  the  same,  identical 
in  law  and  in  fact,  or  an  acquittal  or  conviction  of  the  one  is  not  a 
imr  to  a  prosecution  for  the  other.'*' 

§  788.    Certainty  Beqnired  in  Estoppels. 

It  is  of  the  very  essence  of  an  estoppel  that  it  be  certain.  And 
this  applies  with  special  force  to  estoppels  by  former  recovery. 
"According  to  Coke,  an  estoppel  must  be  certain  to  the  very  intent, 
and  if,  upon  the  face  of  a  record,  anything  is  left  to  conjecture  as  to 
what  is  necessarily  involved  and  decided,  there  is  no  estoppel  in  it 

"•Stringer  v.  Adams,  08  Ind.  680.  cit-  » Wharton.  Crim.  Law  (7th  edn.).  § 

iDg  Kirkpatrick  v.  Stingley,  2  Ind.  960;  661. 

Indianapolis,  etc.,  R.  Co.  v.  Clark,  21  MHeikes  v.  Commonwealth,  26  Pa. 

IdcL  160;  Hargns  v.  Qoodman,  12  Ind.  8t  618. 

<BIL  ^  Gordon  v.  Bute.  71  Ala.  816. 
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^bat  it  has  prevailed  from  very  early  times  in  the  English  law  will 
Appear  from  Blade's  Case*'*  wherein  "it  was  resolved  that  the  plain- 
^iff  in  this  action  on  the  case  on  assumpsit  should  not  recover  only 
^ariiages  for  the  special  loss  (if  any  be)  which  he  had,  bat  also  for 
^^Q  whole  debt,  so  that  a  recovery  or  bar  in  this  action  would  be  a 
Rood  bar  in  an  action  of  debt  brought  upon  the  same  contract ;  so 
^^e  versa^  a  recovery  or  bar  in  an  action  of  debt  is  a  good  bar  in  an 
Motion  on  the  case  on  assumpsit.^    And  to  quote  from  a  much  later 
*^^cision :   ""That  the  remedy  sought,  or  the  mere  form  of  action,  may 
^  different,  does  not  prevent  the  estoppel  of  the  former  adjudication. 
^>  upon  the  facts  in  issue  in  the  former  action,  the  plaintiff  was  enti- 
tled in  that  action  to  a  remedy  such  as  the  law  awards  as  compen* 
nation  or  redress  for  the  alleged  wrong,  or  if,  upon  those  facts,  he 
^as  entitled  to  no  remedy,  adjudication  of  his  right  to  recover  in  that 
^tion  bars  his  right  to  afterwards  seek  a  different  remedy  upon  the 
^Qie  facts  or  cause  of  action/'  ^'^    Under  this  principle,  we  may  cite 
^^  familiar  mle  that  one  who  has  been  defeated,  on  the  merits,  in 
^  action  at  law,  cannot  afterwards  resort  to  a  bill  in  equity  upon 
^^^Bame  facts  for  the  same  redress.    And  so  also,  where  a  claim 
^^  Jbeen  once  interposed  by  way  of  set-off,  whether  it  was  allowed  or 
f^jeoted,  if  it  was  considered  on  the  merits,  the  judgment  will  bar 
f^y  independent  suit  on  the  same  claim.*'^    But  the  cases  most  fre- 
qneTktly  calling  for  the  application  of  this  rule  are  those  in  which  a 
party  Attempts  to  found  two  separate  actions  upon  a  transaction 
wbieh    jastifies  but  one  suit.     For  example,  in  a  case  in  Minnesota, 
it  appoftred  that  the  plaintiff  had  formerly  brought  trover  against  the 
defend&xit  to  recover  damages  for  the  alleged  wrongful  conversion  of 
eertain  personalty,  and  now,  upon  the  same  state  of  facts,  he  sued  to 
^ecovexr   possession  of  the  specific  property  itself.     In  each  case  he 
^teaica.ted  his  right  to  recover  upon  his  general  ownership  and  right 
oipoBseBsion  of  the  property,  the  wrongful  possession  of  the  defend* 
mt  axid.  liis  refusal  to  return  it  upon  the  rightful  claim  of  the  plain- 

iTiu^^*  ^**.    See  also  T.  B.  12  Bdw.     10  N.  W.  Rep.  778.    And  see  Miller  v. 
wp— 3.^  Manice,  6  Hill,  114.  122. 

^*^''     ▼•  Palmerlee,  28  Minn.  4B0,        ^^EsaUnuie  v.  Laws,  5  Bing.  N.  a 
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when  pleaded,  and  nothing  oonolasive  in  it  when  offered  in 
evidence. "*"  Thus,  where,  in  a  suit  for  the  infringement  of  a  patent, 
the  bill  is  diemissed  beeause  of  failure  to  show  any  infringement, 
this  will  not  estop  the  plaintiff  from  again  suing  the  same  defendant 
for  infringing  the  same  patent.  In  order  to  make  a  judgment  ayail- 
able  as  a  teohnioal  estoppel  in  a  case,  it  must  appear  by  the  record 
of  the  prior  suit  that  the  particular  controversy  sought  to  be  con- 
cluded was  necessarily  tried  and  determined."* 

§  729.    Estoppel  cannot  be  Avoided  by  Varying  Form  oi 

Action. 

It  is  a  well-settled  rule,  and  one  that  is  supported  by  a  multitude 
of  authorities,  that  a  party  cannot,  by  varying  the  form  of  action,  or 
adopting  a  different  method  of  presenting  his  case,  escape  the  opera- 
tion of  the  principle  that  one  and  the  same  cause  of  action  shall  not 
be  twice  litigated  between  the  same  parties  or  their  privies.^  His- 
toric&Uy,  this  important  rule  is  as  old  as  the  time  of  the  Boman 
jurists,*'*  and  rests  upon  broad  foundations  of  justice  and  expediency. 


WRnsBell  V.  Place,  94  U.  &  (KM. 

M  Steam- Gaage  ft  Lantern  Co.  v. 
Heyrose,  27  Fed.  Rep.  218. 

«^  Routledge  v.  Hislop.  2  El.  ft  EL 
649:  Hancock  v.  Welsh,  1  Stark.  847; 
Ontram  v.  Morewood,  3  East,  846;  Ma- 
rine Ins.  Co.  V.  Toung,  1  Cranch,  882; 
Lawrence  v.  Vernon,  8  Sumn.  20;  Case 
T.  Railroad,  2  Woods.  286;  Ware  v.  Per- 
cival.  61  Me.  891, 14  Am.  Rep.  666;  Ban- 
ker V.  Tufts,  67  Me.  417;  Brown  v.  Mo- 
ran,  42  Me.  44;  Gray  v.  Pingry,  17  Vt 
419, 44  Am.  Dec.  846;  Spencer  v.  Dearth. 
48  Vt  98;  Lindsey  v.  Danville,  46  Vt. 
144;  Livermore  ▼.  Herschell,  8  Pick.  88; 
Merriam  ▼.  Woodcock,  104  Mass.  826; 
Blackinton  V.  Blackinton,  118  Mass.  281; 
Norton  ▼.  Doherty,  8  Gray,  872,  68  Am. 
Dec  768;  Smith  v.  Way,  9  Allen,  472; 
Goodrich  ▼.  Yale,  97  Mass.  16;  Betts  v. 
Starr,  6  Conn.  660, 18  Am.  Dec  94;  Gard- 
ner v.  Bnckbee,  8  Cow.  120, 16  Am.  Dec 
286;  Collins  v.  Bennett,  46  N.  Y.  490; 
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Brown  v.  Mayor,  66  K.  Y.  886;  Baker 
V.  Rand,  18  Barb.  162;  Rice  t.  King.  7 
Johns.  20;  Cist  ▼.  Zeigler,  16  Serg.  ft  R 
282,  16  Am.  Dec  678;  Marsh  v.  Pier,  4 
Rawle,  278,  26  Am.  Dec  181;  Harry  man 
V.  RoberU,  62  Md.  64;  Hite  v.  Long,  6 
Rand.  467.  18  Am.  Dec  719;  Ferguson 
V.  Carter,  8  Ga.  624;  Perry  v.  Lewis.  49 
Mass.  448;  Agnew  v.  McElroy,  18  Miss. 
662,  48  Am.  Dec  772;  Owens  v.  Raw- 
leigh,  6  Bush,  666;  State  Bank  v.  Rude. 
28  Eans.  148;  Walker  v.  Fuller,  89  Ark. 
448;  Covington  Bridge  Co.  ▼.  Sargent,  27 
Ohio  St  288;  Bell  ▼.  McColloch,  81  Ohio 
St  897;  Sewell  v.  Scott,  86  La.  Ann.  668; 
Kreuchi  v.  Dehler,  60  DL  176;  Cole  v. 
Favorite,  69  Dl.  467;  Railroad  v.  Traube. 
69  Mo.  856;  Barker  v.  Cleveland,  19 
Mich.  280;  Taylor  ▼.  Castle.  42  CaL  867; 
1  Wharton  on  £▼.  §  779. 
s^Dig.  44,  2,  6.    See  Pothier  on  ObL 

pt4,c.8,§8,  art4,8^ 
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That  it  has  prevailed  from  very  early  times  in  the  English  law  will 
appear  from  Slade*»  Case,^  wherein  "it  was  resolved  that  the  plain- 
tiff in  this  action  on  the  case  on  a$9ump$it  should  not  recover  only 
damages  for  the  special  loss  (if  any  be)  which  he  had,  but  also  for 
the  whole  debt,  so  that  a  recovery  or  bar  in  this  action  would  be  a 
^ood  bar  in  an  action  of  debt  brought  upon  the  same  contract ;  so 
tice  versa,  a  recovery  or  bar  in  an  action  of  debt  is  a  good  bar  in  an 
action  on  the  case  on  agsumpsit.^  And  to  quote  from  a  much  later 
decision :  "That  the  remedy  sought,  or  the  mere  form  of  action,  may 
be  different,  does  not  prevent  the  estoppel  of  the  former  adjudication. 
If,  upon  the  facts  in  issne  in  the  former  action,  the  plaintiff  was  enti- 
tled in  that  action  to  a  remedy  such  as  the  law  awards  as  compen- 
sation or  redress  for  the  alleged  wrong,  or  if,  upon  those  facts,  he 
was  entitled  to  no  remedy,  adjudication  of  his  right  to  recover  in  that 
action  bars  his  right  to  afterwards  seek  a  different  remedy  upon  the 
same  facts  or  cause  of  action."  ^  Under  this  principle,  we  may  cite 
the  familiar  rule  that  one  who  has  been  defeated,  on  the  merits,  in 
an  action  at  law,  cannot  afterwards  resort  to  a  bill  in  equity  upon 
the  same  facts  for  the  same  redress.  And  so  also,  where  a  claim 
has  been  once  interposed  by  way  of  set-off,  whether  it  was  allowed  or 
rejected,  if  it  was  considered  on  the  merits,  the  judgment  will  bar 
any  independent  suit  on  the  same  claim.''^  But  the  cases  most  fre- 
quently calling  for  the  application  of  this  rule  are  those  in  which  a 
party  attempts  to  found  two  separate  actions  upon  a  transaction 
which  justifies  but  one  suit.  For  example,  in  a  case  in  Minnesota, 
it  appeared  that  the  plaintiff  had  formerly  brought  trover  against  the 
defendant  to  recover  damages  for  the  alleged  wrongful  conversion  of 
certain  personalty,  and  now,  upon  the  same  state  of  facts,  he  sued  to 
recover  possession  of  the  specific  property  itself.  In  each  case  he 
predicated  his  right  to  recover  upon  his  general  ownership  and  right 
of  possession  of  the  property,  the  wrongful  possession  of  the  defend- 
ttt,  and  his  refusal  to  return  it  upon  the  rightful  claim  of  the  plain- 

^i  Ca  946.    See  also  T.  B.  13  Edw.     10  N.  W.  Rep.  778.    And  see  Miller  t. 
i  Uo.  MaDice,  6  Hill,  114,  ISS. 

**Bardin  t.  Palmcrleeb  88  Minn.  450,        S74£g3tmure  t.  Laws,  5  Bing.  N.  a 
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tiff.  The  only  difference  was  in  the  relief  prayed  for.  It  was  held 
that  the  subject-matter  and  cause  of  action  in  both  cases  were  the- 
same,  although  the  form  of  action  and  relief  sought  were  different^ 
and  therefore  the  judgment  in  the  first  action  was  a  bar  to  a  recov* 
ery  in  the  second.^  So  a  recovery  in  an  action  of  trespass  for  tak- 
ing away  the  plaintiff's  wife  is  a  bar  to  a  recovery  in  an  action  on 
the  case  for  enticing  her  away.''*  Upon  the  same  principle,  ''in  all 
cases  where  the  plaintiff  has  his  option  in  the  outset  to  bring  tort  or 
contract  to  recover  damages  for  one  and  the  same  injury,  upon  a 
state  of  facts  which  will  support  either,  an  adjudication  in  one,  which- 
ever he  may  elect,  is  upon  principle  a  bar  to  the  other." ''^  For 
instance,  plaintiff  sued  defendant  in  covenant  for  breach  of  a  sealed 
agreement  in  respect  to  the  making  and  delivery  of  a  chattel,  alleg- 
ing certain  defects;  defendant  pleaded  accord  and  satisfaction,  and 
judgment  was  in  his  favor;  plaintiff  then  brought  another  action 
against  him,  in  form  ex  delicto,  based  upon  the  deceit  practised  in 
concealing  the  same  defects;  defendant  set  up  the  former  recovery^ 
and  it  was  held  a  good  bar.*'*  So  where  plaintiff  brought  astumpsit 
on  an  open  account  for  moneys  advanced  to  a  third  person  which  it 
was  claimed  the  defendant  was  liable  to  pay,  and  was  defeated,  and 
subsequently  brought  an  action  of  deceit  against  the  same  defendant, 
offering  precisely  the  same  evidence  that  was  used  on  the  former  trial 
to  sustain  the  declaration,  it  was  held  that  the  former  judgment  was 
a  bar.*'*  Bo  again,  where  a  proceeding  by  attachment  for  contempt 
is  instituted  as  a  means  of  private  redress,  and  results  in  satisfac- 
tion, it  may  be  pleaded  in  bar  of  a  subsequent  action  of  trespass 
between  the  same  parties,  founded  on  the  same  subject-matter.*"^ 
Further,  if  the  facts  are  the  same,  an  unsuccessful  attempt  to  secure 
relief  or  redress  of  a  higher  or  more  complete  nature  will  often  pre- 
clude a  party  from  seeking  a  lower  or  lesser  remedy.    Thus  it  is  held 

''K  Hatch  V.  Coddlngton,  83  Minn.  93,  (HI.).  31  N.  E.  Rep.  768;  Ware  v.  Perci- 

le  K.  W.  Rep.  898.  val,  61  Me.  891. 

««GilchriBt  v.  Bale,  8  Watts,  855,  84  s^s  Cutler  v.  Cox,  3  Blackf.  178,  18 

Am.  Dec.  469.  Am.  Dea  153.    See  also  Newby  v.  Cald- 

ST?  Norton  v.  Doherty,  8  Gray,  873,  68  well,  54  Iowa,  103,  6  N.  W.  R^P-  IM. 

Am.  Dec.  758;  Prince  v.  City  of  Quincy  <!>  Duncan  v.  Stokes,  47  Ga.  598. 


sw  Walker  v.  Fuller,  39  Ark.  44a 
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that  a  judgment  apon  the  merits  against  the  wife,  in  an  action  for 
abaokte  divorce  on  the  ground  of  cruelty,  is  a  bar  to  any  subsequent 
aotion  by  her  for  a  limited  divorce  on  the  same  grounds.**^ 


§  730.    liimitatiloxis  of  fhls  Bole. 

The  rale  stated  in  the  preceding  section  is  subject  to  certain 
important  qualifications,  which,  without  detracting  from  its  proper 
tone,  serve  to  limit  the  field  for  its  legitimate  application.     Thus,  in 
the  first  place,  if  the  plaintifif  has  misconceived  his  remedy  and  his 
SDit  is  dismissed  solely  on  that  ground,  it  is  no  bar  to  a  subsequent 
action  rightly  brought.    It  is  true  that  the  cause  of  action  remains 
the  same,  but  the  first  judgment  was  not  upon  the  merits.*"    So,  in 
the  next  place,  there  are  sometimes  cases  in  which  a  party,  proceed- 
ing upon  a  certain  theory  as  to  the  legal  effect  of  a  given  transaction 
or  state  of  facts,  finds  himself  unable  to  substantiate  his  view  of  the 
ease,  but  afterwards,  without  any  change  in  the  facts,  but  acting  upon 
a  difFerent  theory,  renews  the  litigation  in  a  different  form.     Here  we 
most  apply  the  test  generally  agreed  upon  as  the  proper  means  of 
ascertaining  the  identity  of  the  causes  of  action,  viz.,  whether  the 
same  evidence  would  support  both  suits.    If  not,  there  is  no  bar 
arisiog  from  the  former  judgment.     For  example,  a  judgment-cred- 
itor who  has  been  defeated  in  a  suit  to  have  conveyances  made  in 
payment  of  indebtedness  by  an  insolvent  debtor  declared  fraudulent 
and  void,  is  not  estopped  from  subsequently  bringing  another  suit  to 
have  such  conveyances  declared  to  be  a  part  of  a  general  assignment 
made  by  the  debtor.**    So  where  a  suit  to  recover  a  sum  of  money 
claimed  as  a  legacy  has  been  dismissed  on  general  demurrer,  it  can- 
not be  pleaded  in  bar  to  a  bill  by  the  same  party  for  the  same  sum 
claiming  under  a  trust.^    Bo  an  action  on  the  case  for  a  deceit  in 
falsely  representing  that  a  farm  contained  a  certain  number  of  acres, 
is  not  a  bar  to  an  action  of  aasumprit  upon  a  guaranty  that  the  land 

*"  Wagner  v.  Wagner,  86  Minn.  289,        «>  Elgin  Watch  Co.  v.  Meyer,  29  Fed. 
10  N.  W.  Rep.  768.  Rep.  226. 

^aupra,  %  718.  »« Woodland  v.  Newhall's  Admr.,  81 

Fed.  Rep.  484. 
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was  of  that  extent."*  And  in  the  next  place/  it  must  be  remembered 
that  the  same  act  or  faot  may  very  possibly  give  rise  to  two  or  more 
distinct  causes  of  action.  And  of  coarse  a  judgment  upon  one  of 
these  does  not  preclude  a  recovery  upon  the  other.  Thus  it  is  held 
that  a  judgment  in  trespass  is  no  bar  to  trover  for  the  same  goods.*^ 
And  similarly,  in  an  action  of  trover,  it  was  held  that  a  judgment  in 
detinue  recovered  by  the  plaintiff  against  the  defendant  for  the  same 
goods,  which  judgment  remained  unsatisfied,  was  no  bar.*^ 

§  731.    Judgment  OonoliislTe  of  Whatever  might  have 

been  litigated. 

In  connection  with  the  principle  which  forbids  a  second  litigation 
of  the  same  cause  of  action,  we  are  now  to  consider  the  important 
rule  that  the  parties  to  a  suit  must  make  the  most  of  their  day  in 
court,  and  bring  forward  all  claims  and  demands  properly  belonging 
to  the  cause  of  action,  as  well  as  all  their  evidence  and  all  necessary 
parts  of  their  case  or  defense,  on  pain  of  being  barred  in  a  subsequent 
controversy.  There  are  many  general  expressions  in  the  books  to  the 
effect  that  the  judgment  of  a  court  of  competent  jurisdiction  is  final 
and  conclusive  upon  the  parties  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might 
have  litigated  in  the  cause  and  might  have  had  determined."*  In 
this  form  the  statement  is  too  sweeping,  as  will  presently  appear. 
But  with  proper  restrictions  it  points  out  an  important  and  well  reo- 
ognized  principle.  In  the  first  place,  it  means  that  the  parties  must 
bring  forward,  in  one  trial,  all  the  evidence  and  all  the  reasons  which 


*BSchriver  v.  Eckenrode,  87  Pft.  St. 

2ia 

"•Putt  V.  Rawstern,  8  Mod.  1. 

»7 Elliott  V.  Porter,  6  Dana,  299.  80 
Am.  Pec.  689.  But  see  Thorn ason  v. 
Odum,  81  Ala.  108,  68  Am.  Dea  169. 
And  compare  Union  R  &  T.  Co.  v. 
Traube,  59  Mo.  856. 

SM  Embury  v.  Conner,  8  N.  T.  611,  68 
Am.  Dec.  826;  Lindsley  v.  Thompson, 
1  Tenn.  Ch.  272;  Bates  v.  Spooner,  45 
Ind.  489;  Bailey  v.  Bailey,  115  Dl.  661, 

(S72) 


4  N.  B.  Rep.  894;  Nelson  v.  Couch,  15 
C.  B.  N.  8.  99;  Henderson  v.  Hender- 
son, 8  Hare,  100.  In  the  case  last  cited 
Vice-Chancellor  Wigram  said:  *  I  be- 
lieve I  state  the  rule  of  the  court  cor- 
rectly when  I  say  that  when  a  given 
matter  becomes  the  subject  of  litiga- 
tion in,  and  of  adjudication  by,  a  court 
of  competent  Jurisdiction,  the  court  re- 
quires the  parties  to  that  litigation  to 
bring  forward  their  whole  case,  and 
will  not  (except  under  special  circum- 
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are  extant  and  can  be  adduced  in  support  of  their  respective  cases. 
A  litigant  cannot  experiment  with  the  trial  of  his  cause.  After  one 
determination  of  a  suit  on  the  merits,  the  controversy  cannot  be 
re-opened  to  hear  an  additional  reason,  which  before  existed  and  was 
within  the  knowledge  of  the  party,  in  support  of  the  same  cause  of 
action.**  For  example,  in  an  action  against  the  commissioners  of  a 
county  to  enjoin  the  assessment  of  the  costs  and  expense  of  a  road 
improvement,  on  the  ground  that  the  commissioners  had  no  juris* 
diction  to  order  the  improvement  to  be  made,  it  was  determined,  upon 
a  trial  on  the  merits,  that  the  commissioners  had  such  jurisdiction. 
Afterwards  the  same  parties  brought  an  action  against  the  commis* 
doners  to  enjoin  the  same  assessment  for  want  of  jurisdiction  in  the 
commissioners,  for  a  reason  not  stated  in  the  former  action.  But  it 
was  held  that  the  question  of  jurisdiction  was  conclusively  settled  by 
the  judgment  in  the  first  action.**  So  a  judgment  at  law,  for  the 
defendant,  is  conclusive  of  the  rights  of  the  parties  on  a  subsequent 
bill  in  equity,  even  if  the  complainant  commenced  and  tried  the  action 
at  law  before  he  discovered  or  obtained  all  the  evidence  establishing 
alleged  fraudulent  acts  of  the  defendant.*^  In  the  next  place,  the 
rale  means  that  when  a  party  has  a  fair  legal  opportunity  to  present 
and  enforce  his  claim,  he  must  avail  himself  of  it.  Where,  for 
instance,  in  an  action  to  enforce  a  lien  on  land,  it  appears  that  the 
plaintiff  was  made  a  party  and  might  have  enforced  his  lien  in  a  prior 
suit  or  proceeding  by  the  administrator  td  seU  said  land,  but  failed  to 
do  so,  the  judgment  in  the  first  proceeding  is  a  bar  to  the  latter.** 
Finally,  a  party  must  present  his  whole  case.  He  must  extend  his 
claim  so  as  to  embrace  everything  which  properly  constitutes  a  part 


•UDcet)  permit  the  same  parties  to  open 
the  lame  subject  of  litigation  in  respect 
of  matter  which  might  have  been 
brought  forward  as  part  of  the  subject 
in  contest,  bnt  which  was  not  brought 
forward,  only  because  they  have,  from 
negligence,  inadvertence,  or  even  acci- 
dent, omitted  part  of  their  case.  The 
plea  of  ret  judicata  applies,  except  in 
special  cases,  not  only  to  points  upon 
wliidi  the  court  was  actually  required 
b^  the  parties  to  form  an  opinion  and 


pronounce  a  Judgment,  but  to  every 
point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the 
time. " 

»  Rogers  y.  Higgins,  67  111.  244. 

»o  Martin  v.  Roney.  41  Ohio  8t.  141. 

»i  Price  V.  Dewey,  11  Fed.  Rep.  104. 

SM  Vail  V.  Rinehart,  105  Ind.  6.  4  K. 
£.  Rep.  218. 
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of  his  cause  of  aoiion.  Thas  a  party  failing  to  assert  k  claim  or 
allowance  in  a  suit  in  equity,  in  which  it  might  have  been  litigated 
with  propriety,  will  not  be  permitted  afterwards  to  enforce  it  in  a. 
second  suit,  unless  his  failure  to  do  so  in  the  first  was  caused  by  the^ 
fraud  of  his  adversary  and  was  not  attributable  to  his  own  negli-^ 
gence.*" 

§  732.    Bestrictioxis  of  Foregoing  Bale. 

The  generality  of  the  terms  in  which  the  foregoing  rule  is  asually 
announced  has  led  the  courts,  in  some  of  the  cases,  to  see  the  necea* 
sity  of  laying  stress  upon  its  restrictions  and  limitations.  ''It  is  some- 
times vaguely  said  that  a  judgment  or  decree  is  conclusive  of  every-^ 
thing  that  might  have  been  litigated  and  settled  in  the  action,  bat 
the  statement  is  far  too  broad,  unless  it  be  taken  as  applying  to  the 
particular  issue  or  matter  actually  litigated  and  determined,  and  such, 
matters  and  things  as  are  necessarily  implied  by  them."  ^  In  another 
case  it  is  said  to  be  applicable  to  such  matter  only  as  might  have 
been  used  as  a  defense  in  the  former  action  against  an  adverse  olaink 
therein.''*  It  does  not  include  matters  which*  though  affecting  tb» 
ultimate  rights  of  the  parties  as  between  themselves,  were  not  mate- 
rial  to  the  actual  issues  before  the  court  or  to  the  relief  to  be  admin- 
istered.*"*  In  fact,  the  rule  ''is  limited  in  its  application  to  those 
matters  which  the  parties,  under  their  pleadings  and  the  issue  joined 
in  the  former  action,  might  legitimately  have  controverted  and  have 
had  decided  by  the  verdict  and  judgment,  and  has  never  been  se 
extended  as  to  compel  one  party,  having  several  different  causes  of 
action  againat  another,  to  join  them  in  one  action  because  they  were 
of  such  a  character  that  the  law  would  permit  their  union."  ^ 

§  733.    Second  Action  Proceeding  on  Different  Tbeory. 

As  we  have  already  intimated,  cases  not  infrequently  arise  in  whieb 
a  party,  acting  upon  a  certain  theory  as  to  his  legal  rights,  or  as  to 

»s  Stewart  y.  Stebbint,  80  MiiB.  66;  SMpairchild  t.  Lynch.  09  K.  Y.  859,  » 

Barford  ▼.  Kersey,  48  MisB.  648.  K.  E.  Rep.  20. 

»«  Wmiams  V.  Cloase,  91  K.  Car.  82S.  »7  Eastman  t.  Porter.  14  Wis.  89.  See 

SM  Malony  v.  Horan,  13  Abb.  Pr.  N.  also  Felton  v.  Smith,  88  Ind.  149, 45  Am. 

B.  289.  Rep.  454 
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the  legal  effeets  of  a  given  state  of  faots  or  transaction,  brings  his 

aetion  and  is  defeated,  being  unable  to  substantiate  his  view  of  the 

ease,  and  afterwards  renews  the  litigation,  without  any  change  in  the 

faets,  hot  basing  his  claim  on  a  new  and  more  correct  theory.     In 

such  a  case,  the  former  judgment  is  no  bar  to  the  second  action. 

It  is  true  the  subject-matter  is  the  same,  but  the  cause  of  action  set 

up  in  the  former  suit  was,  as  shown  by  the  result,  merely  illusory 

and  supposititious,  and  hence  it  cannot  be  considered  as  identical,  in 

any  just  sense  of  the  term,  with  the  true  cause  of  action  correctly 

set  up  and  supported  by  a  right  theory  of  the  facts.    Further,  the 

evidence  necessary  to  sustain  the  second  action  could  not,  if  offered 

in  the  first,  have  altered  the  result.     And  this,  as  we  have  seen, 

18  the  one  recognized  test  of  identity.     It  will  be  expedient  to 

iUostrate  this  rather  obscure  principle  by  some  examples  from  the 

reports.    In  a  case  in  New  York  it  appeared  that  the  defendant 

company  used  the  property  of  the  plaintiffs  in  its  business,  under  the 

belief  of  its  managing  agent  that  the  company  had  purchased  it,  and 

the  plaintiffs  left  the  same  in  the  possession  of  the  company  because 

it  was  their  intention  to  sell  it  to  the  company,  and  they  expected 

the  company  would  pay  for  it.     The  plaintiffs  first   brought  suit 

against  the  defendant  to  recover  the  value  of  this  property  as  upon 

a  sale  thereof,  but  judgment  went  for  the  defendant  on  the  ground 

that  there  was  no  sale  and  delivery.     Then  the  plaintiffs  sued  to 

rsoover  for  the  u$e  of  the  property.     And  it  was  held  that  they  were 

not  barred  by  the  former  judgment.*"*    So  again,  plaintiff  brought  an 

action  alleging  partnership  with   the  defendant  and  asking  for  an 

accounting.    A  referee  found  that  no  partnership  had  existed,  and 

dismissed  the  complaint.    Plaintiff  then  brought  another  action, 

alleging  a  hiring  by  the  defendant,  and  that  he  was  to  have  half  the 

profits  as  wages.    Defendant  set  up  the  former  action  in  bar;  but  it 

was  held  to  be  no  bar,  because  the  causes  of  action  alleged  in  the 

two  suits  were  not  the  same.**    So  money  paid  under  a  mistake  of 

fact  may  be  recovered  back  in  an  action  brought  for  that  purpose, 

notwithstanding  an  adverse  judgment  in  a  prior  action  to  recover 

"■Kder  V.  Union  India  Rubber  Co.,        »•  Marsh  v.  Masterson,  101  N.  T.  401, 
»  N.  Y.  870.  5  N.  B.  Rep.  50. 
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back  tbe  same  money  on  the  ground  of  frand  on  the  part  of  the 
defendant."*  Again,  a  judgment  for  defendant  in  an  action  at  law 
to  recover  a  partnership  debt  from  defendant,  as  a  general  partner, 
based  on  tbe  claim  that  defendant  failed  to  contribute  his  capital  in 
cash  and  that  he  fraudulently  withdrew  the  assets  from  the  firm,  is 
not  a  bar  to  a  creditors'  bill  by  the  same  plaintiff  for  an  accounting 
by  defendant,  as  a  special  partner,  for  the  assets  withdrawn  by  him, 
the  causes  of  action  not  being  identical,  and  it  not  appearing  that 
the  question  of  the  improper  withdrawal  of  assets  was  involved  and 
determined  therein  in  defendant's  favor.""^  A  judgment  on  demurrer 
in  an  action  in  which  it  was  sought  to  hold  the  indorsers  of  a  note 
liable  on  the  ground  that  due  diligence  had  been  used  in  the  prose- 
cution of  an  unsuccessful  suit  against  the  maker,  is  no  bar  to  a 
eecond  suit  in  which  it  is  sought  to  hold  the  indorsers  liable  on  the 
ground  of  demand  and  notice."" 


§  734.    Btile  agaliist  Splitthig  Oaufiois  of  Action. 

When  a  demand  or  right  of  action  is  in  its  nature  entire  and  indi- 
visible, it  cannot  be  split  up  into  several  causes  of  action  and  made 
the  basis  of  as  many  separate  suits,  but  a  recovery  for  one  part  will 
bar  a  subsequent  action  for  the  whole,  the  residue,  or  another  part."* 


»»Belden  t.  SUte,  108  N.  Y  1.  8  N. 
B.  Rep.  868. 

»i  Bell  V.  Merrifleld,  109  N.  Y.  909, 16 
K.  E.  Rep.  65. 

«»Eeater  v.  Hock,  16  Iowa,  98. 

«tt  Fetter  V.  Beale,  1  Salk.  11;  Barwel 
V.  Kensey.  8  Lev.  179;  Bagot  v.  Will- 
lams,  8  Barn.  &  0. 985;  BarteU  v.  Schell, 
16  Fed.  Rep.  841;  Hay  ward  v.  Clark.  60 
Vt.  619;  Avery  v.  Fitch,  4  Conn.  869; 
Ooodrich  ▼.  Yale,  97  Mass.  15;  Bender- 
nagle  v.  Cocks,  19  Wend.  907,  89  Am. 
Dec.  448;  Willard  v.  Sperry,  16  Johns. 
191;  Farrington  v.  Payne.  16  Johns.  489; 
Miller  V.  Covert.  1  Wend.  487;  Colvin  v. 
Corwin,  15  Wend.  557;  Clark  v.  Jones, 
1  Denio,  519,  48  Am.  Dec.  706;  Guern- 
sey V.  Carver,  8  Wend.  492, 94  Am.  Dea 
eO;  Stevens  v.  Lockwood,  18  Wend.  644, 
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98  Am.  Dec  499;  Staples  y.  Qoodrich, 
91  Barb.  817;  Ingraham  t.  Hall.  11  Serg. 
ft  R.  78;  Logan  v.  Caffrey,  80  Pa.  St. 
196;  Alcott  V.  Hugns,  105  Pa.  St.  800; 
Sykea  t.  Gerber,  98  Pa.  St  179;  Carvill 
V.  Garrigues,  5  Pa.  St  159;  Hite  t.  Long, 
6  Rand.  467, 18  Am.  Dea  719;  Bates  t. 
Qnattlebom,  9  Kott  ftMca  905;  OUver 
Y.  Holt,  11  Ala.  678,  46  Am.  Dec.  398; 
O'Neal  V.  Brown,  91  Ala.  485;  Erwin  v. 
Lynn,  16  Ohio  St  689;  Stein  v.  Prairie 
Rose,  17  Ohio  St  476,  98  Am.  Dea  681; 
Bomgesser  v.  Harrison,  19  Wis.  644,  78 
Am.  Dec.  757;  Beck  v.  Devereaux*  9 
Nebr.  109.  9  N.  W.  Rep.  865;  Herriter 
V.  Porter,  28  CaL  885;  Nightingale  v. 
Scannell,  6  Cal.  506,  65  Am.  Dea  696; 
Baird  v.  United  States,  96  U.  a  480. 
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"The  general  rule,"  says  the  supreme  court  of  Peinnsylyania,  "is  that 
it  18  against  the  policy  of  the  law  to  permit  a  plaintiff  to  prosecute  in 
a  second  action  for  what  was  included  in  and  might  have  been  reoov* 
ered  in  the  first,  because  it  would  harass  the  defendant  and  expose 
him  to  double  costs.  This  is  so  far  modified  that  where  claims  are 
distioot,  though  all  might  have  been  recovered  in  the  first  action,  it 
will  not  bar  a  second  for  one  which  was  not  demanded  or  proved  in 
the  first.  But  where  the  contract  is  entire,  and  there  is  a  recovery 
upon  such  contract,  the  party  cannot  maintain  a  second  suit  even  on 
clear  proof  that  no  evidence  was  given  in  the  first  as  to  part  of  the 
demand  in  controyersy."  ^  ''The  principle  which  prevents  the  split* 
ting  up  of  causes  of  action,  and  forbids  double  vexation  for  the  same 
thing,  is  a  role  of  justice  and  not  to  be  classed  among  technicalities. 
It  was  intended  to  suppress  serious  grievances."  **  In  point  of  fact^ 
this  rule  is  not  even  a  product  of  modern  jurisprudence,  but  was  well 
known  in  the  Boman  systems."*  When  the  plaintiff,  therefore,  has 
an  entire  demand,  he  cannot  divide  it  into  distinct  parts  and  bring 
separate  actions  for  each ;  as,  on  an  entire  contract  of  sale  of  goods, 
he  cannot  maintain  an  action  for  one  part  of  the  goods  sold  and 
another  action  for  another  part.*^  And  so  he  cannot  divide  an  entire 
contract  for  the  payment  of  a  sum  of  money  (a  promissory  note), 
exceeding  the  amount  cognizable  before  a  justice  of  the  peace,  into 
several  smaller  demands,  and  bring  a  distinct  action  before  a  justice 
npon  each ;  and  if  an  entire  demand  has  been  divided  in  this  man- 
ner, and  the  justice  renders  judgment  for  the  plaintiff  in  each  of  the 
actions,  all  the  judgments  will  be  reversed."^  When  an  action  is 
brought  on  a  part  only  of  an  entire  and  indivisible  demand,  the  pend- 
ency thereof  may  be  pleaded  in  abatement  of  another  action  on  the 
remainder,  and  a  judgment  in  either  may  be  pleaded  in  bar  of  the 
other.**  Nor  can  the  party,  by  assigning  a  part  of  his  claim  .to 
another,  divide  an  entire  cause  of  action,  so  as  to  sustain  more  than 
one  suit  upon  it.*^    Where  a  plaintiff  brought  suit  upon  a  mechan- 


'Syket  T.  Oerber.  08  Pa.  St  ITS. 
Dotton  T.  Shaw,  86  Mich.  48t 
^Dig.  a,  a.  7. 
r  Smith  T.  Jones.  16  Johns.  890. 


»•  V^illard  ▼.  Sperry.  16  Johns.  121. 
**  Hughes  V.  Dundee  Mortgage  Co., 
I  Fed.  Rep.  881. 
*»  Ingraham  v.  Hall,  11  Serg.  &  R.  78. 
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te*8  olaim  in  the  district  ooart»  and  withdrew  one  item  of  the  olaim 
on  the  trial,  it  was  held  that  be  oould  not  afterwards  bring  a  separate 
anit  for  tbe  same  item  of  charge,  and  that  the  former  recovery  was  a 
bar  to  the  second  action.*" 

§  736.    What  Demands  are  Inseverable. 

As  a  general  rule,  one  single  contract  or  agreement  .gives  rise  to 
one  single  cause  of  action  and  no  more.  And  where  an  action  is 
brought  on  a  contract,  all  claims  arising  under  tbe  same  and  then 
due  constitute  an  entire  and  indivisible  cause  of  action,  and  a  judg- 
ment  therein  is  a  bar  to  any  further  action  founded  on  such  claims.^ 
**So  where  there  are  breaches  of  several  covenants  contained  in  one 
instrument,  and  a  suit  is  brought  for  damages  for  some  of  the 
breaches,  and  subsequently  a  second  suit  is  brought  for  damages 
claimed  under  other  breaches,  all  of  the  causes  of  action  being  in 
existence  at  the  beginning  of  the  first  suit,  the  first  action  may  be 
used  as  a  defense  against  the  second."  *"  If  a  lessor  to  whom  rent 
is  payable  quarterly  brings  an  action  and  recovers  judgment  for  a 
part  of  a  quarter,  he  cannot  afterwards  sue  for  the  residue.*^^  But 
on  the  other  hand,  in  an  action  on  a  bond  to  indemnify  against  out- 
standing debts  of  a  partnership,  the  defendant  pleaded  that  there  had 
been  a  former  recovery  on  the  same  bond  by  the  same  plaintiff.  But 
it  appeared  that  the  second  suit  was  for  breaches  of  the  bond  not 
embraced  in  the  first  suit,  and  that  the  former  judgment  was  not  for 
the  penalty  of  the  bond  but  merely  for  damages  for  certain  breaches 
thereof.  And  it  was  held  that  several  suits  could  be  maintained  on 
the  same  bond  for  different  breaches,  and  that  the  former  judgment 
constituted  no  bar  to  the  second  action.*"  A  recovery  by  an  attor^ 
ney  in  one  of  two  suits  brought  on  different  portions  of  a  bill  for  fees, 
for  the  purpose  of  bringing  it  within  a  justice's  jurisdiction,  will  bar 
a  recovery  in  the  other.*"    The  rule  against  splitting  up  causes  of 

^i^Smedly  y.  Tacker,  8  PhUa.  260.  "<  Warren  v.  Ck>mlDgt,  6  Gush.  lOS. 

nso'Beirne  t.  Lloyd,  48  N.  Y.  248;  "•Orendorffv.  nis,48Md.a96;  Ahl  v. 

RosenmueUer  y.  Lampe,  88  UL  812,  81  Ahl,  60  Md.  207. 

Am.  Rep.  74.  *i*LQcaa  v.  Ls  Compter  ^  OL  80& 

tii  Joyce  V.  Moore,  10  Mo.  871. 
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metioii  is  applied  with  great  strictnesB  in  aotions  upon  book-acconntSy 
aa  will  appear  from  the  recent  case  of  Buck  v.  Wilton  j^  There  the 
defendant  offered  in  evidence  the  reoord  of  a  former  recovery  by  the 
eame  plaintiff  against  him  on  the  same  book-acoonnt.  When  the 
first  suit  was  broDght,  the  whole  of  the  account  was  due,  but  the 
plaintiff  answered  this  by  showing  that  at  the  institution  of  that  suit 
he  held  defendant's  promissory  notes  for  part  of  the  account,  and  at 
the  trial  he  had  only  claimed  and  obtained  a  verdict  for  that  part  of 
the  account  not  covered  by  such  notes.  These  notes  were*  not 
received  as  payment,  but  merely  placed  in  the  plaintiff's  hands.  It 
was  held  that  the  former  recovery  was  a  bar  to  the  present  action. 
A  judgment  for  the  plaintiff  in  an  action  on  an  attachment  bond  will 
har  any  future  action  for  damages  accruing  subsequent  to  the  first; 
the  cause  of  action  in  such  case  is  one  and  indivisible,  and  if  he 
briugs  his  action  too  soon  it  is  his  own  fault."*  A  recovery  of  the 
consideration  money  and  interest,  in  a  suit  on  a  covenant  in  a  con- 
veyance that  the  grantor  is  the  lawful  owner  of  the  premises,  is  a  bar 
to  a  subsequent  suit  based  on  a  covenant  of  warranty  of  title  con- 
tained in  the  same  deed.*^  In  a  suit  in  the  nature  of  ejectment,  the 
plaintiff  recovered  judgment  for  the  premises  in  controversy  and  a 
nomioal  sum  for  damages ;  subsequently  he  brought  an  action  against 
the  same  party  for  rents  which  accrued  previous  to  the  judgment;  it 
was  adjudged  that  the  action  could  not  be  maintained."*  So  a 
recovery  for  use  and  occupation,  in  an  action  to  recover  the  posses- 
eioQ  of  real  property,  is  a  bar  to  a  subsequent  action  for  injury  to  the 
estate  during  the  same  period  of  occupation.""  A  judgment  also  is 
a  single  and  indivisible  cause  of  action.  Where  plaintiff  was  the 
assignee  of  a  part  of  a  judgment,  and  the  other  part,  remaining 
onpaid,  was  assigned  to  a  third  person,  and  the  plaintiff  sought  to 
ebtain  a  separate  judgment  for  his  part  of  the  original  judgment  by 
means  of  a  $eir$  faeia$f  and  to  obtain  an  independent  right  to  process 
for  its  collection,  it  was  held  that  the  undivided  judgment  could  not 

VllS  Pa.  8t  428,  6  AtL  Rep.  07.  ••  Stewart  v.  Dent  24  Mo.  111. 

■"DaTls  T.  Milbam,  4  Iowa,  240.  *nPierro  v.  St  Paul  &  N.  P.  R.  Co., 

ttLeggett  V.  Lippincott  (N.  J.),  14     87  MiniL  814,  84  N.  W.  Rep.  88. 

AtL  Rep.  677.    And  see  Osborne  v.  At- 

Ubi,  6  Graj,  428. 
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be  so  separated  into  distinct  and  independent  parts."**  Where  a  anii 
is  brought  in  the  name  of  a  judge  of  probate,  against  an  executor  on 
bis  probate  bond,  to  recover  money  in  his  hands  which  should  be  paid 
out  in  legacies  and  other  claims,  the  plaintiff,  though  a  trustee  for 
different  claimants,  has  the  sole  legal  interest  in  the  cause  of  action, 
and  he  has  no  more  right  to  multiply  suits,  and  unnecessarily  to 
divide  one  cause  of  action  into  many,  than  any  other  plaintiff,  and 
hence  parties  whose  claims  were  due  but  were  not  taken  into  aocoont 
in  tHe  suit  are  barred  by  the  judgment."" 

§  736.    ActiLoxi  on  Buxming  Aocotmt. 

According  to  the  doctrine  of  a  majority  of  the  best  considered 
cases,  a  continuous  running  account,  for  goods  sold,  money  lent» 
work  and  labor,  or  the  like,  is  an  entire  demand,  not  susceptible  of 
division,  and  cannot  be  split  up  into  several  causes  of  action.  And 
where  suit  has  been  brought  for  part  of  the  items  of  such  an  aoconnt, 
omitting  oth^r  items  of  the  same  account  which  were  due  at  the  time, 
and  judgment  has  been  recovered  therefor,  such  judgment  is  a  bar  to 
another  action  afterwards  brought  to  recover  for  the  items  so 
omitted.***  This  rule,  however,  has  not  passed  unchallenged,  and  it 
is  repudiated  in  an  important  and  able  decision  of  the  supreme  conrt 
of  Massachusetts.**    But  the  reasoning  in  that  case,  though  forcible. 


Hopkins  v.  Stockdale,  117  Pa.  St 
866.  11  At].  Rep.  868. 

*»Pinn6y  v.  Barnes,  17  Conn.  430. 

w* Guernsey  v.  Carver,  8  Wend.  492; 
Bendernagle  v.  Cocks,  19  Wend.  207, 88 
Am.  Dec.  448;  Oliver  v.  Holt,  11  Ala. 
674.  46  Am.  Dec.  228;  Bunnei  v.  Pinto, 
2  Conn.  481;  Lane  v.  Cook,  8  Day,  266; 
Ingraham  v.  Hall.  11  Serg.  &  R  78; 
Borngesser  y.  Harrison.  12  Wis.  644.  78 
Am.  Dec.  767;  Memurer  ▼.  Carey,  80 
Minn.  468,  16  N.  W.  Rep.  877. 

3»  Badger  v.  Titcomb,  16  Pick.  409, 
26  Am.  Dec.  611.  In  this  case.  Wilde. 
J.,  in  delivering  the  opinion  of  the 
court,  observed:  "The  defendant  next 
contends  that  a  running  account  for 
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goods  sold,  money  paid,  etc.  Is  an  en- 
tire demand,  incapable  of  being  split 
up  for  the  purpose  of  bringing  separate 
suits,  and  the  case  of  Guernsey  v.  Car- 
ver, 8  Wend.  492,  is  relied  on  in  support 
of  this  position,  and  if  that  case  was 
rightly  decided,  we  think  it  would  main- 
tain the  present  defense.  But  we  know 
of  no  principle  of  law,  nor  of  any  oth- 
er decided  case,  on  which  the  decision 
in  that  case  can  be  sustained.  It  is  said 
that  the  law  abhors  a  multiplicity  of 
suits,  and  this  seems  to  be  the  only 
ground  of  the  decision  In  that  case. 
But  that  reason  would  apply  to  notes 
of  hand  and  other  demands  unquestion- 
ably several  and  independent.    If  any 
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ia  not  oondasiYe,  and  the  eonrts  generally  adhere  to  the  rale  atf 
stated.  Bat  a  former  recovery  in  an  action  on  book-account  will 
not  bar  a  subsequent  suit  of  the  same  nature  for  articles  delivered 
previous  to  such  recovery,  but  not  adjudicated  upon  on  the  ground 
that  the  time  of  payment  had  not  then  elapsed.*^  So  where  one 
brings  an  action  of  book  debt  and  afterwards  another  action  of  the 
same  natare  before  another  court,  for  an  account  which  accraed  sub' 
seqnently  to  the  commencement  of  the  first  action,  and  recovers 
therein,  saeh  recovery  is  no  bar  to  the  first  action.'"' 


S  737.    daims  Omitted  by  Mistake. 

It  is  generally  held  that  a  party  who  inadvertently,  or  by  his  own 
negligence  or  mistake,  and  without  fault  or  fraud  of  the  adverse 
party,  takes  judgment  for  a  sum  less  than  his  actual  claim,  is 
estopped  to  bring  a  second  action  to  recover  the  residue.'*'  Thus, 
where  one  has  recovered  judgment  for  the  amount  of  a  promissory 
note,  with  the  interest  thereon,  he  is  barred  from  again  suing  on 
the  same  eause  of  action  on  the  ground  that  there  was  a  mistake 
in  assessing  the  proper  amount  of  interest  due.'"  Some  cases, 
however,  principally  in  virtue  of  the  peculiar  circumstances  oi» 
which  they  were  founded,  have  allowed  a  new  action  to  be  brought- 
for  demands  inadvertently  omitted  from  the  former  recovery.'"    In^ 


erfla  should  arise  from  muUIplying 
lolu  which  might  be  Joined,  it  is  for  the 
kgislature  to  proTide  a  remedy.  There 
is  tlready  a  law  on  thiB  subject,  by 
wldch  a  plaintiff  who  brings  several 
•ctioBS  on  demands  which  may  be 
Joined  ia  restricted  in  the  recovery  of 
his  costs*  and  if  the  provisions  of  this 
law  are  not  sufficient,  it  is  for  the  legis- 
lature to  supply  the  deficiency.  As  the 
law  is,  we  think  it  cannot  be  maintained 
that  a  running  account  for  goods  sold 
sad  delivered,  money  loaned,  or  money 
hsd  and  received  at  different  times, 
will  oonstitnte  an  entire  demand,  un- 
less there  is  some  agreement  to  that  ef- 
fect, or  some  usage  or  course  of  deal- 
ing from  which  such  an  agreement  or 
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understanding  may  be  inferred."  Butt 
this  decision  was  criticised  and  refuted^ 
and  Guernsey  v.  Carver  upheld  and  ap-- 
proved  in  Bendernagle  v.  Cocks,  supra^ 

■»  McLaughlin  v.  Hill,  6  Yt  20;  Ben* 
dernagle   v.  Cocks.  19  Wend.  907,  & 
Am.  Dec.  448. 

•w  Avery  v.  Fitch.  4  Conn.  8S9. 

»Ewing  V.  McNairy.  20  Ohio  Bt  815? 
Stockton  V.  Ford,  18  How.  418;  Hayee 
T.  Reese,  84  Barb.  161;  Keokuk  County 
V.  Alexander,  21  Iowa,  877. 

"^Wickersham  v.  Whedon,  88  Mo-. 
661. 

>»See  Stevens  v.  Damon,  29  Vt  681? 
FhiUipps  V.  Bossard,  85  Fed.  Rep.  99» 
Byrket  v.  State,  8  Ind.  24a 
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a  case  in  Coxmeotiont,  where  the  plaintiff,  in  presenting  his  demand, 
credited  the  defendant  with  a  certain  part  of  the  general  claim  for 
which  the  latter  had  given  an  order  on  a  third  person,  and  recov- 
ered jadgment,  and  afterwards  discovered  that  the  order  had  never 
been  accepted  or  paid,  it  was  held  that  he  was  not  precluded  from 
maintaining  his  suit  for  the  amount  so  credited  on  the  order.**^  As 
in  the  case  of  mistakes  of  the  parties,  so  also  where  the  eonrt 
commits  errors  or  gives  erroneous  rulings,  the  judgment  is  never- 
theless conclusive  as  to  all  that  might  and  ought  to  have  been 
recovered.  Thus,  where,  in  an  action  of  covenant,  the  plaintiff  was 
entitled  to  recover  both  present  and  prospective  damages,  but  the 
court  instructed  the  jury  not  to  allow  damages  beyond  the  time  of 
trial,  in  consequence  of  which  the  plaintiff  recovered  only  his  present 
damages,  it  was  held  that  the  judgment  would  nevertheless  bar 
another  action  by  him  on  the  same  covenant ;  for  his  remedy  was  by 
taking  proper  steps  in  the  original  cause  to  correct  the  error  of  the 
court.*"  And  the  same  result  follows  where  the  inadequacy  of  the 
first  judgment  was  due  to  an  error  made  by  the  referee.""  And  so 
where,  upon  a  confession  of  j'udgment  before  a  justice,  he  makes  an 
error  in  entering  up  the  amount,  all  other  proceedings  being  regular, 
no  suit  can  be  maintained  for  the  omitted  sum."*  But  the  rule  pro- 
hibiting a  multiplicity  of  suits  has  no  reference  to  a  case  where  the 
party  has  no  knowledge  of  his  means  of  redress;  and  a  former 
recovery  does  not  bar  claims  of  which  the  plaintiff  was  ignorant^ 
although  they  existed  at  the  time  and  might  have  been  joined."* 

§  738.    Entire  COaima  Fotmded  on  Tort. 

In  respect  to  the  rule  against  splitting  up  an  entire  and  indivisible 
cause  of  action,  there  is  no  difference  between  actions  founded  on  tort 
and  those  based  on  contracts.  An  entire  claim  arising  from  a  single 
tort  cannot  be  divided  and  made  the  subject  of  several  suits,  however 
numerous  the  items  of  damage  may  be.    A  judgment  upon  the  mer- 


^Eane  v.  Morahonse.  46  Conn.  800. 
>»WiD8low  ▼.  StokoB,  8  Jonet  (N. 
Oar.)*  285,  67  Am.  Dec.  242. 
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"•  Bancroft  t.  WInspear,  44  Barb.  SOS. 
»<TowQ  y.  Smith.  14  Mich.  848. 
""Moran  v.  Plankinton,  64  Mo.  S87. 


Ch.19] 


FORMER  RECOVERY   AS   A    BAR. 


§738 


its  in  respect  to  any  part  will  be  available  as  a  bar  in  other  actions 
arising  from  the  same  cause."'  Thus,  for  a  single  and  completed 
trespass  upon  and  injury  to  an  entire  tract  of  land  several  actions  for 
damages  cannot  be  maintained.  A  recovery  of  damages  in  respect 
to  a  part  of  the  land  will  bar  a  subsequent  recovery  in  respect  to 
another  part  of  the  tract,  the  caase  of  action  being  entire.^  So  also 
if  several  chattels  be  taken  at  the  same  time  and  by  the  same  tor* 
tioas  act,  the  right  of  action  is  single,  and  a  recovery  for  any  of  them, 
either  in  trover  or  trespassi  merges  the  whole  cause  of  action  and 
bars  any  subsequent  suit  for  the  residue.*""  Nor  is  this  rule  altered 
by  the  fact  that  the  articles  forming  the  subject  of  the  second  suit 
would  have  been  included  in  the  first  but  for  the  fraud  of  the  defend- 
ant;"" nor  even  by  the  fact  that,  of  the  aggregate  of  the  chattels,  the 
plaintiff  was  holding  a  part  in  his  own  right  and  part  as  trustee  for 
the  benefit  of  others,  if  all  were  included  in  the  same  act  of  tres- 
pass."* An  interesting  example  of  the  application  of  the  main  rule 
is  found  in  a  case  recently  ruled  in  Massachusetts,  where  it  appeared 
that  cinders  from  a  locomotive  of  the  defendant  railroad  company 
bad  set  fire  to  the  grass  of  the  plaintiff's  intestate  and  burned  the 
grass  and  wood  in  two  lots  owned  by  him ;  defendant  was  sued  for 
the  injury,  one  coont  of  the  declaration  alleging  injury  to  both  lots, 
and  judgment  was  rendered  for  the  plaintiff.  Two  years  later  the 
defendant  was  sued  for  the  injury  to  one  of  the  two  lots  by  the  fire, 
plaintiff  claiming  that  in  the  first  suit  damages  were  only  recovered  for 
injuries  to  the  other  lot.    But  it  was  held  that,  the  damages  to  both 


"*WichiU  A  W.  R  Co.  V.  Beebe,  89 
Ktna.  466, 18  Pac.  Rep.  603;  Saddler  v. 
Apple,  eHomph.84S. 

"Pierro  ▼.  St  Paul  ft  N.  P.  R  Ck>., 
«  Mins.  461,  40  N.  W.  Rep.  620.  See 
tlio  Cannlngham  v.  Morris,  10  Ga.  688» 
^  Am.  Dec  61L 

"I  Union  R  Co.  v.  Traube,  69  Mo.  866; 
Fanini^on  v.  Payne,  16  Johns.  482; 
O'Neal  V.  Brown,  21  Ala.  483. 

"McCaifrey  v.  Carter,  136  Mass.  880. 

*»0'Neal  V.  Brown.  31  Ala.  482.  **Tha 
prindple  Is,"  said  the  court  in  this 
«tte,  "that  where  a  tort  is  committed 
hy  tfking  several  chattels  at  one  time. 


it  gives  but  one  cause  of  action,  if  they 
belong  to  one  person,  and  the  chattels 
were  in  his  possession  at  the  time,  and 
he  cannot  be  allowed  to  split  it  up  and 
bring  separate  suits  for  separate  arti- 
cles. Kor  can  it  malce  any  difference 
that  he  was  possessed  of  some  as  trus- 
tee, and  of  others  in  his  own  right,  for 
the  legal  title  to  all  and  the  possession 
was  in  him,  and  there  being  but  one 
tort  to  the  possession  of  one  person,  it 
gives,  and  indeed  it  can  give  him,  only 
one  cause  of  action,  and  that  is  merged 
when  a  recovery  has  been  had  upon  It " 
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lots  being  the  result  of  one  single  act  of  the  defendant,  the  former 
jodgment  was  a  bar  to  the  latter  suit,  although  the  plaintiff  might 
have  omitted  to  prove  in  that  action  all  the  damages  he  Buffered.**^ 
So  if  the  declaration  in  an  action  contains  but  one  count,  setting  forth 
various  trespasses,  upon  real  estate,  accompanied  by  particular  acts 
of  injury,  a  judgment  therein  for  a  portion  of  such  acts  is  a  bar  to  a 
subsequent  action  to  recover  damages  for  others  of  the  same  acts, 
because  the  cause  of  action  is  single  and  inseverable.*^  Furthermore, 
it  is  well  settled  that  if  the  cause  of  action  arises  from  one  single  tor- 
tious act,  the  plaintiff  must  recover  all  his  damages  in  one  action. 
If  the  wrong  be  continuous  or  recurring,  every  fresh  injury  will  give 
ground  for  a  fresh  suit.  But  if  the  act  complained  of  is  single,  com- 
pleted, and  not  repeated,  both  present  and  prospective  damages  must 
be  sought  in  a  single  action,  and  the  recovery  therein  will  bar  any 
subsequent  suit  brought  on  the  same  tort,  however  unforeseen  or 
aggravated  may  be  the  new  injuries  attributable  to  the  old  act.*** 
This  principle  is  strikingly  illustrated  in  an  English  case,  where  the 
plaintiff  recovered  damages  against  the  defendant  in  an  action  for 
assault  and  battery,  and  afterwards,  as  a  consequence  of  the  original 
trespass,  a  piece  of  his  skull  came  out,  whereupon  he  brought  a  new 
action  for  fresh  damages.  The  defendant  pleaded  the  former  judgment 
in  bar,  and  it  was  held  a  good  plea.  Said  Holt,  G.  J. :  ''Here  is  not 
a  new  battery,  and  in  trespass  the  grievousness  or  consequence  of  the 
battery  is  not  the  ground  of  the  action,  but  the  measure  of  the  dam- 
ages, which  the  jury  must  be  supposed  to  have  considered  at  the 
trial."  ***  It  is  further  to  be  observed  that  the  law  sometimes  com- 
pels a  party  to  make  his  election  whether  to  proceed  in  tort  or  upon 
contract,  and  when  he  has  thus  elected  he  must  abide  by  his  choice. 
"A  party  cannot  divide  his  cause  of  action,  recover  compensation  in 
asiumpHt  by  waiving  the  tort,  and  then,  having  received  such  com- 
pensation, resort  to  the  tort  which  has  been  waived,  and  in  that  again 
recover  compensation  as  though  the  tort  had  not  been  waived.     He 

s<iKnowlton  ▼.  New  York  &  K.  E.  R.  207,  88  Am.  Dee.  448;  HodsoU  ▼.  StaUa- 

Co.,  U7  Mass.  806, 18  N.  £.  Hep.  680.  brasse,  11  Ad.  &  £1.  801;  Whitney  ▼. 

See  also  Trask  ▼.  Railroad,  2  Allen,  881.  Clarendon,  18  Yt  253;  WaUon  t.  Yen 

M>  Goodrich  ▼.  Yale,  8  Allen,  464.  Meter,  48  Iowa,  76. 

M*  Bendernagle  ▼.  Cocks,  19  Wend.  m*  Fetter  v.  Beale,  1  8alk.  IL 
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eannot  waive  all  wrong-doing  and  recover  compensation  upon  that 
basis,  and  then,  treating  the  tort  once  waived  as  a  subsisting  griev- 
ance, recover  damages  which  are  to  be  assessed  upon  different  prin- 
ciples."** On  the  same  rale,  a  judgment  for  the  defendant  in  an 
action  of  trover  for  a  chattel  is  a  bar  to  an  action  of  trespass  for  the 
forcible  taking  of  the  same  chattel,  because,  by  bringing  trover,  plain- 
tiff waives  the  trespass.  If  he  had  brought  trespass,  he  might  have 
recovered  both  the  value  of  the  property  and  damages  for  the  violence 
Qsed.  And  since  he  must  recover  all  the  damages  he  can  in  respect  to 
the  same  act  or  transaction  in  one  suit,  the  case  comes  within  the 
rule  against  dividing  an  inseverable  cause  of  action.** 

i  789.    Beoovery  in  Malicious  FroBecutlon  ban  Action  for 

Slander. 

On  the  prineiple  that  all  damages  for  one  wrong  must  be  recovered 
in  one  action,  it  is  held  that  a  judgment  in  an  action  for  malicious 
prosecution  will  bar  a  subsequent  suit  for  the  defamation  of  character 
involved  in  the  false  charge.  "In  an  action  for  malicious  prosecu- 
tion," says  the  court  of  appeals  of  New  Tork,  ''the  plaintiff  is 
entitled  to  recover  damages  not  only  for  his  unlawful  arrest  and 
imprisonment,  and  for  the  expenses  of  his  defense,  but  for  the  injury 
to  his  fame  and  character  by  reason  of  the  false  accusation.  The 
latter  indeed  is,  in  many  cases,  the  gravamen  of  the  action.  An 
accusation  of  crime,  made  under  the  forms  of  law,  or  on  the  pretense 
of  bringicg  a  guilty  man  to  justice,  is  made  in  the  most  imposing  and 
impressive  manner,  and  may  inflict  a  deeper  injury  upon  the  reputa- 
tion of  the  party  accused  than  the  same  words  uttered  under  any 
other  circumstances.  The  most  appropriate  remedy  for  the  calumny 
in  such  cases  is  by  the  action  for  malicious  prosecution.  The 
injured  party  cannot  be  entitled  to  two  recoveries  for  the  same  cause, 
and  a  recovery  in  that  form  must  therefore  be  a  bar  to  a  subsequent 
action  of  slander  for  the  same  identical  accusation."  *^ 

**Ware  ▼.  Perdval,  61  Me.  808,  14  Dec.  719.    And  see  Union  R  &.T.  Co. 

Am.  Dec  060.    See  alto  Smltlf  v.  Way,  v.  Traabe,  69  Mo.  855. 

9  Allen,  ATfL  ^  Sheldon  y.  Carpenter,  4  K.  Y.  679, 

*"Hlle  V.  Long,  6  Rand.  467, 18  Am.  65  Am.  Dec  801.    See  also  Jarnigan  y. 
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§  740.    Distiiict  Injuries  from  Same  Tortious  Act. 

We  have  seen  that»  as  a  role,  only  one  cause  of  aotion  can  arise 
from  one  tori.  Bat  there  are  exceptional  cases  in  which  the  same 
act  may  occasion  several  distinct  injuries,  and  these  may  be  made 
the  basis  of  as  many  separate  suits.  Thus  damage  to  goods  and 
injuries  to  the  person,  although  caused  by  one  and  the  same  wrong- 
ful act,  are  infringements  of  different  rights  and  give  rise  to  distinct 
causes  of  action ;  and  therefore  the  recovery  of  compensation  for  the 
damage  to  the  goods  is  no  bar  to  an  action  subsequently  commenced 
for  the  personal  injury.^  And  again,  the  rights  of  different  persons^ 
or  of  the  same  person  in  different  capacities,  may  be  violated  by  the 
same  tortious  act.  A  judgment,  for  example,  in  an  action  by  a  part- 
nership for  injuries  to  property  by  the  operation  of  an  elevated  rail- 
road, is  no  bar  to  a  subsequent  action  by  one  of  the  partners  for  per- 
sonal injuries  resulting  from  the  same  unlawful  acts  of  the  com- 
pany.** So  again,  an  action  by  a  parent  against  a  corporation,  for 
the  loss  of  services  of  his  child  occasioned  by  an  injury  to  the  child 
through  the  negligence  of  a  servant  of  the  corporation,  is  not  barred 
by  the  fact  that  the  child,  by  his  parent  as  next  friend,  has  already 
recovered  damages  against  the  corporation  for  the  same  injury.*^ 
And  a  former  recovery  by  the  father,  for  loss  of  the  child's  services, 
is  no  bar  to  a  recovery  by  him,  as  administrator,  of  such  damages  as 
the  child  himself  might  have  recovered,  including  exemplary  dam- 
ages.** 

S  741.    Distinct  Trespasses. 

In  view  of  what  has  been  said  concerning  inseverable  demands 
arising  ex  delicto^  it  is  important  to  add  that  distinct  trespasses  or 
other  torts,  although  they  may  be  more  or  less  connected,  wiU  give 

Fleming,  48  Miss.  724;  Rockwell  v.        •*  Taylor  ▼.  Manhattan  Rj.  Ck>.,  C  N. 

Brown,  86  N.  Y.  207;  Townshend,  Slan-     Y.  Sapp.  488. 

der  and  Libel,  §  251.  >Mwllton  v.  Middlesex  R.   R..   125 

MB  Brunsden  v.  Humphrey,  L.  R.  14  Q.     Mass.  1^. 
B.Div.  141.  <"  Bradley  ▼.  Andrews,  61  Vt  525; 

Eacr  V.  Parks,  44  Cal.  46. 

(886) 


\ 

1 
I 

I 

I 

■ 

I 


^  19]  FOBMSB  BBCOVEBT  AB  A   BAB.  (  742 

^  to  distinot  oaases  of  aotion."*    Thus  where  there  are  dietinot 
'i^sseB,  committed  consecatively,  but  in  different  localitiee^  and 
the  plaintiff  institntee  his  action  for  one  only,  such  former  suit  and 
jodgment  thereon^  although  the  action  might  properly  have  embraced 
both  the  torts,  yet  constikates  no  bar  to  a  second  suit  for  the  other 
Act.**    Bo  a  judgment  for  defendants  in  an  action  for  the  tree- 
pasdng  of  their  cattle  on  the  plaintiff's  land,  is  not  a  bar  to  a  subse- 
qoent  action  for  similar  trespasses,  occurring  prior  to  those  alleged 
in  the  former  action.**    A  judgment  of  a  court  of  admiralty  upon  a 
libel  filed  against  the  master  of  a  vessel  by  one  of  the  crew,  com- 
plaining of  an  assault  and  imprisonment  alleged  to  have  been  com- 
mitted on  the  high  seas,  is  not  a  bar  to  an  action  by  the  mariner 
against  the  master  in  a  court  of  common  law  for  an  assault  and 
imprisonment  on  shore  in  a  foreign  port  in  the  course  of  the  voyage.** 

S  74S.    CJontinuing  Damagea  from  Tort. 

A  former  recovery  in  an  action  for  a  nuisance  is  no  bar  to  a  subso- 

quent  action  between  the  same  parties  for  a  continuance  of  the  nui- 

Mmee.**    Thus,  where  the  trustees  of  a  turnpike  road  built  buttresses 

to  support  it  on  the  land  of  A.,  and  A.  thereupon  sued  them  and  their 

workmen  in  trespass  for  such  erection,  and  accepted  money  paid  into 

«OQrt  in  full  satisfaction  for  the  trespass,  it  was  held  that  after  notice 

fe  the  defendants  to  remove  the  buttresses  and  their  refusal  to  do  so, 

A.  might  bring  another  action  of  trespass  against  them  for  keeping 

ttd  continuing  the  buttresses  on  the  land,  to  which  the  former  recov- 

^  Was  no  bar."'    According  to  the  generally  accepted  doctrine,  in 

^^  ^tion  for  the  continuance  of  a  trespass  or  nuisance,  a  former  pro- 

^^^^'uig  upon  the  same  cause  of  action  and  between  the  same  parties 

^  ^oae  under  whom  they  claim,  wherein  judgment  was  recovered  by 

^   B^ademagle  v.  Cocks,  19  V^end.        *•  Adams  v.  Haffards,  SO  Pick.  187. 
^*  ^  Am.  Dec.  448;  Missoari  Pac  Ry.         «6  Smith  ▼.  Elliott,  9  Pa.  8t.  845. 
^  ^*  Bcammon  (Kans.).  dl  Pac  Rep.        "^  Holmes  v.  Wilson,  10  Ad.  A  £1.  60a 

^  Ck>mpare  aarke  v.  Torke,  47  L.  T.  N« 


ri^^te  V.  Moseley,  8  Pick.  858.  a  88L 

^    l>e  La  Guerra  v.  KewhaU,  65  GaL 
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the  plaintiff^  is  oonolusive  of  the  rights  of  the  parties ;  the  defendant 
is  estopped  to  deny  the  existence  or  character  of  the  naisance  or  the 
plaintiff's  right  to  recover,  and  the  latter  need  only  prove  that  the  nui- 
Banco  remains  in  the  same  condition  as  before,  or  in  a  more  or  less 
damaging  condition.^  But  this  rule  is  not  nniversally  acknowl- 
edged. In  some  few  states  it  is  held  that  such  former  judgment 
is  prima  facie  but  not  conclusive  evidence  of  the  plaintiff's  right 
to  recover."*  If  a  conclusive  effect  is  to  be  given  to  the  foicner  ver- 
dict for  the  plaintiff^  the  same  consequences  should  attend  a  ver- 
dict given  for  the  defendant.  And  this  indeed  appears  to  be  the  rule. 
Thus,  where  the  plaintiff,  in  a  former  action  against  the  same  defend- 
Ant,  sought  to  recover  on  account  of  the  obstruction  of  an  alleged  nat- 
ural watercourse,  and  one  of  the  necessary  questions  in  that  case  was 
whether  the  alleged  watercourse  was  really  such  in  contemplation  of 
law,  or  only  a  way  of  escape  for  surface-water,  and  there  was  a  gen- 
eral verdict  for  defendant  and  judgment  accordingly,  it  was  held  that 
the  question  was  adjudicated  against  the  plaintiff,  and  he  could  not 
maintain  another  action  against  the  defendant  for  the  obstruction  of 
the  same  alleged  stream,  although  in  the  new  action  he  alleged  that 
the  obstruction  had  been  made  wider  and  higher.**  But  where  the 
plaintiff  might,  without  any  new  act  on  the  part  of  the  defendant 
after  the  former  suit  was  commenced,  have  sustained  damage  between 
the  time  of  bringing  that  suit  and  the  time  of  bringing  the  present 
suit,  and. such  damage  might  have  resulted  from  the  same  positive 
acts  complained  of  in  the  former  suit,  by  reason  of  the  longer  oontin- 
nance  of  the  state  of  facts  which  those  acts  established,  a  verdict  for 
defendant  in  the  former  suit  is  not  conclusive  upon  the  plaintiff  in  the 
latter.*** 

» Smith  V.  Elliott,  9  Pa.    St  845.  land  v.  Willis*  10  Ohio,  143;  Nivin  v. 

fichodi  V.  Foreman,  8  Brewst.  157;  Long  Stevens,  6  Ear.  (Del.)  272. 

V.  Trexler  (Pa.),  8  AU.  Rep.  820;  Plate  M>Hahn  v.  Miller,  88  Iowa,  745,  28  N. 

V.  New  York  (Central  B.  Ca,  87  N.  T.  W.  Rep.  61.    See  Smith  v.  Inhabitants 

472.  of  Brunswick,  80  Me.  188. 18  AtL  Rep. 

^  Richardson  v.  Boston,  19  How.  268;  890. 

6tandl8h  v.  Parker,  2  Pick.  20;  Court-  *^  Jones  v.  Lavender,  66  Ga.  226L 
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i  748.    I>i8tinotlon  between  Permanent  and  Becnrrlng 

Trespass  or  Nuisance. 

In  the  class  of  cases  now  under  consideration,  it  is  important  to 
inquire  into  the  character  of  the  injury  complained  of,  with  reference 
to  its  being  of  a  periodical  and  recurring  natare  or  permanent  and 
unalterable.  The  rale  is,  that  for  trespasses  or  nuisances  that  are 
not  of  a  permanent  character,  damages  can  only  be  recovered  for  the 
injury  sustained  up  to  the  time  of  the  commencement  of  the  suit,  and 
eyeiy  repetition  of  the  trespass  or  continuance  of  the  nuisance  is  a 
fresh  injury  giving  a  right  to  a  new  suit;  but  as  to  trespasses  and 
nuisances  that  are  of  a  permanent  character,  a  single  recovery  may 
and  must  be  had  for  the  whole  damage  resulting  from  the  act,  and 
no  second  action  will  lie."*  ''Wherever  the  nuisance  is  of  such  a 
character  that  its  continuance  is  necessarily  an  injury,  and  when  it 
is  of  a  permanent  character,  that  will  continue  without  change  from 
any  cause  except  human  labor,  there  the  damage  is  an  original  dam- 
age and  may  be  at  once  fully  compensated,  since  the  injured  person 
has  no  means  in  his  power  to  compel  the  individual  doing  the  wrong 
to  apply  the  labor  necessary  to  remove  the  cause  of  injury,  and  can 
only  eaose  it  to  be  done,  if  at  all,  by  the  expenditure  of  his  own 
means.  But  where  the  continuance  of  such  act  is  not  necessarily 
injurious,  and  where  it  is  necessarily  of  a  permanent  character, 
but  may  or  may  not  be  injurious,  or  may  or  may  not  be  con- 
tinued, there  the  injury,  to  be  compensated  in  a  suit,  is  only  the 
damage  that  has  happened.""*  In  the  Massachusetts  reports  we 
find  a  passage  which  at  once  states  and  illustrates  the  rule,  in 
the  following  language :  "The  embankment  of  the  defendants  was 
a  permanent  structure,  which,  without  any  further  act  except  keep- 
ing it  in  repair,  must  continue  to  turn  the  current  of  the  river 
in  such  a  manner  as  gradually  to  wash  away  the  plaintiff's  land. 

"■DexiTer  City  Irrigation  Co.  ▼.  Mid-  ▼.  C.  B.  &  Q.  B.  Co.,  68  Iowa,  841,  6  N. 

dangh  (Colo.),  21  Pac  Rep.  565;  Chica-  W.  Rep.  495;  Troy  ▼.  Cheshire  R.  R., 

go  ft  Alton  R.  Co.  V.  Maher.  91  IlL  812;  28  N.  H.  88;  Fowle  v.  New  Haven,  eta, 

Omaha  ft  R.  V.  R  Co.  v.  SUnden.  22  Co.,  107  Mass.  852. 
Nebr.  848,  85  K.  W.  Rep.  188;  StodghiU        >»  Troy  ▼.  Cheshire  R.  R ,  28  N.  H.  88. 
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For  this  injury  the  plaintiff  might  reoover  in  one  action  entire  dam- 
ageSy  not  limited  to  those  which  had  been  aotaally  suffered  at  the  date 
of  the  writ.  And  the  judgment  in  one  such  action  is  a  bar  to  another 
like  action  between  the  parties  for  subsequent  injuries  from  the  same 
cause. '*^  So  again,  a  recovery  of  damages  for  the  deterioration  in 
the  value  of  the  plaintiff's  premises  by  the  erection  and  maintenance 
of  gas-works  in  the  vicinity,  polluting  the  water  of  the  plaintiff,  is  a 
bar  to  any  farther  prosecution  for  the  same  cause,  and  it  is  error  to 
refuse  proof  of  such  former  recovery  in  a  second  atstion  for  a  contin- 
uance of  the  injury.*"  A  recent  decision  of  the  supreme  court  of  Illi- 
nois, without  abandoning  the  established  rule,  pushes  the  definition 
of  transient  nuisanoas,  as  distinguished  from  permanent,  to  a  point 
which  the  facts  of  the  case  scarcely  seem  to  warrant.  It  was  held 
that  a  former  judgment  for  damages  to  plaintiff's  land  by  overflows  of 
a  stream,  caused  by  the  defendant's  railroad  bridge,  which  tcas^ 
improperly  and  negligently  constructed  and  maintained,  was  no  bar  to 
a  recovery  for  other  injuries  to  the  land  sustained  subsequent  to  the 
former  suit  by  a  continuance  of  such  bridge.'" 

§  744.    FlaintifT  not  Bequired  to  Join  Distinct  Demands. 

While  a  party  is  not  allowed  to  split  np  an  entire  and  insever* 
able  cause  of  action  and  prosecute  it  by  piecemeal,  nor  to  present 
only  a  portion  of  the  grounds  on  which  relief  is  sought,  and  save  the 
rest  for  a  second  suit  if  the  first  fail,  yet  this  rule  does  not  require 
that  distinct  causes  of  action,  each  of  which  by  itself  would  author* 
ize  independent  relief,  should  be  presented  in  a  single  suit,  although 
they  exist  at  the  same  time  and  might  be  considered  together.""  In 
the  language  of  the  court  in  New  York :  ''It  is  entire  claims  only 
which  cannot  be  divided  within  this  rule,  those  which  are  single  and 

^Fowle  y.  New  Hayen,  eta,  Co.,  107  >>< Chicago,  B.  &  Q.  R.  Co.  ▼.  Schaf- 

MasB.  853.    Bee  also  Btodghill  v.  C.  B.  fer,  124  Bl.  112, 16  N.  £.  Rep.  282. 

&  Q.  R  Co.,  68  Iowa,  841,  5  N.  W.  Rep.  »?  Stark  ▼.  Starr,  24  U.  &  477;  FhU- 

425;  Powem  ▼.  Council  Blaffs,  46  Iowa,  lips  ▼.  Berick,  16  Johns.  186, 8  Am.  Dec 

662.  24  Am.  Rep.  722.  229;  Bendernagle  v.  Cocks.  12  WencL 

M  Decatur  Qas  Light  Ca  v.  Howell,  207,  82  Am.  Dec.  448;  Railroad  ▼.  Cas> 

22  ni.  12.  tello,  60  Ala.  12;  Flaherty  v.  Taylor,  85 

Mo.  447;  Eastman  ▼.  Porter.  14  Wis.  82. 
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indiviBible  in  their  natare.  The  cause  of  action  in  the  different  suits 
most  be  the  same.  The  rule  does  not  prevent,  nor  is  there  any  prin- 
ciple which  precludes,  the  prosecution  of  several  actions  upon  several 
causes  of  action.  The  holder  of  several  promissory  notes  may  main- 
tain an  action  on  each ;  a  party  upon  whose  person  or  property  suc- 
cessive distinct  trespasses  have  been  committed  may  bring  a  sep- 
arate suit  for  Avery  trespass ;  and  all  demands,  of  whatever  nature, 
arising  out  of  separate  and  distinct  transactions,  may  be  sued  upon 
separately.  It  makes  no  difference  that  the  causes  of  action  might 
be  united  in  a  single  suit;  the  right  of  the  party  in  whose  favor 
they  exist  to  separate  suits  is  not  affected  by  that  circumstance,  except 
that  in  proper  cases,  for  the  prevention  of  vexation  and  oppression, 
the  court  will  enforce  a  consolidation  of  the  actions."**  On  this 
principle,  the  holder  of  several  overdue  promissory  notes,  all  against 
the  same  parties,  may  bring  a  separate  action  upon  each,  and  a  recov* 
ezy  in  one  action  is  no  bar  to  the  others ;  and  further,  the  fact  that 
the  notes  were  all  given  upon  settlement  of  one  identical  demand 
does  not  make  each  a  part  of  the  original  demand  so  as  to  compel  the 
holder  to  join  them  all  in  one  suit.'"  So  whaie  defendant  had  agreed 
to  receive  four  certain  bonds  held  by  the  plaintiff  and  pay  a  certain 
sum  for  the  same,  it  was  hold  that  the  latter  might  tender  any  one 
of  the  bonds  and  demand  its  proportionate  share  of  the  purchase 
price,  and  a  judgment  for  such  share  of  the  money  due,  for  one  bond^ 
was  no  bar  to  an  action  for  the  price  of  the  others.^®  On  the  same 
rule,  each  claim  presented  to  and  rejected  by  a  board  of  supervisors 
constitutes  a  distinct  and  separate  cause  of  action,  and  a  judgment 
obtained  on  one  will  not  bar  an  action  for  the  recovery  of  the  others.*'* 
Bo  the  entry  of  a  decree  of  foreclosure  and  sale  of  mortgaged  prem- 
ises does  not  bar  another  action  of  foreclosure  upon  a  junior  mort- 
gage of  the  same  premises.*'*  To  exhibit  the  application  of  the  rule 
under  somewhat  different  circumstances,  we  may  cite  a  case  from 
Wisconsin,*"  in  which  it  was  held  that  a  cause  of  action  for  goods 

*"8ecorv.  Stargis,  16N.  Y.  548.  *n  Hughes  v.  Mendocino  Co.  (Cal.), 

*"  Nathans  v.  Hope.  77  K.  Y.  420.  4  Pac.  Rep.  286. 

"^MUls  V.  Garrison,  8  Abb.  App.  Dec.  ^  Bache  v.  Purcell.  61  How.  Pr.  270. 

m.  *^Eron8hage  v.  Chicago,  M.  &  St.  P. 
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destroyed  by  fire  while  in  defendant's  hands  as  a  carrier,  and  a  cause 
of  action  existing  at  the  same  time  in  favor  of  the  same  person  against 
the  same  defendant  for  goods  destroyed  by  fire  while  in  such  defend- 
ant's hands  as  a  toarehouseman,  need  not  be  joined,  and  a  judgment 
apon  one  is  no  bar  to  a  subsequent  action  on  the  other.  "In  the  for- 
mer action,"  said  the  court,  "the  defendant  was  liable  though  not  neg- 
ligent; in  this  action  the  defendant  is  not  liable  unless  the  loss  was 
caused  by  its  negligence.  Hence  the  two  causes  of  action  are  entirely 
diflFerent,  and  require  different  lines  of  proof  to  maintain  them.  Under 
all  the  authorities,  the  claims  in  the  two  actions  do  not  constitute  one 
entire  and  indivisible  cause  of  action,  but  separate  and  distinct 
claims,  for  which  separate  suits  may  be  maintained.* 

S  746.    Oauses  of  Action  Distinct  though  Foiinded  on 

Same  Facts. 

The  rules  thus  far  given  mutually  limit  and  explain  each  other. 
But  the  chief  difficulty  in  making  a  right  application  of  them  is  found 
in  cases  where  separate  and  distinct  causes  of  action  are  alleged  to 
arise  out  of  the  same  transaction  or  state  of  facts.  That  such  cases 
do  really  occur  in  practice  is  apparent  from  even  the  most  cursory 
review  of  the  authorities.  But  it  is  not  always  easy  to  extract  and 
formulate  the  general  principles  which  should  govern  them.  We 
may  say,  however,  in  the  first  place,  that  ordinarily  a  judgment  is 
not  conclusive  of  the  rights  of  the  parties  which  accrue  subsequent  to 
the  institution  of  the  suit,  although  they  grow  out  of  the  same  subject- 
matter.^^  But  this  must  be  limited  by  the  rule  that  for  a  single  and 
unrepeated  act  of  trespass,  or  a  permanent  nuisance,  the  plaintiff 
must  recover  all  his  damages,  present  and  prospective,  in  one  suit,  as 
already  explained.'^* 

Again,  it  by  no  means  follows  that  two  claims  are  identical,  or 
inseparably  connected,  because  they  grow  out  of  the  same  instrument. 
A  recovery  in  one  action  of  covenant  is  no  bar  to  another  on  the 

R.  Co.,  45  Wis.  600.  But  see  Bassett^.  *74  Morrison  v.  Beckey,  6  Vfatta.  840. 
Conn.  River  R.  Co.  (Mass.),  32  N.  E.  *^  Supra,  %%  788,  748.  See  Whitney 
Rep.  880.  V.  Clarendon,  18  Vt  858. 
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fame  instrament,  olaiming  for  another  and  dietinot  breach.*^  ThaB» 
where  a  lease  contained  seven  distinct  and  independent  covenants, 
the  third  of  which  was  to  keep  the  buildings  and  fences  in  repair, 
and  the  seventh  to  build  125  rods  of  fence  during  the  term,  it  was 
held  that  a  former  action  by  the  lessor,  upon  the  last  covenant,  for 
not  building  the  fence,  was  not  a  bar  to  an  action  subsequently  brought 
upon  the  covenant  to  repair,  the  two  covenants  being  distinct  and 
having  no  connection  with  each  other,  except  that  they  were  con- 
tained in  and  evidenced  by  the  same  instrument.*'^  Yet  on  recovery 
of  judgment  for  breach  of  covenant,  no  action  will  lie  for  other 
breaches  of  the  same  covenant  which  had  occurred  when  the  first 
action  was  brought."*  It  may  also  prove,  on  examination,  that  two 
claims  are  supported  by  distinct  promises  or  implied  agreements, 
though  growing  out  of  a  state  of  facts  apparently  homogeneous. 
Thus,  where  a  railroad  passenger  having  a  valise  containing  apparel 
and  a  trunk  containing  merchandise,  of  which  fact  be  informed  the 
agent  on  applying  for  checks,  had  paid  extra  for  transportation  of 
the  latter,  and  recovered  of  the  company  for  loss  of  the  former,  it  was 
held  that  this  did  not  preclude  his  recovery  in  a  separate  action  for 
loss  of  the  latter,  evidence  thereof  having  been  excluded  at  the  first 
trial."* 

In  the  next  place,  it  often  happens  that  the  same  transaction  or 
state  of  facts  gives  distinct  rights  of  action  to  or  against  different 
fereotts,  or  to  the  parties  mutually  against  each  other.  For  exam- 
pie,  a  joint  judgment  obtained  by  partners  in  a  suit  for  slander  is  no 
bar  to  a  several  suit  by  one  of  the  partners  on  the  same  cause  of 
action.  ''This  action  is  for  a  personal  injury  to  the  character  of 
the  plaintiff,  and  the  former  suit  was  for  a  joint  injury  to  the  trade 
and  boainess  of  the  firm  of  D.  &  E.  The  members  of  the  firm 
could  have  no  legal  interest  whatever  in  the  persoual  character  of 
each  other."  ^    Again,  where  A.  sued  B.  for  assault  and  battery 

«•  InBQmioe  Co.  v.  Alges,  81  Pa.  8t  ^*  Coggins  v.  Bulwinkle»  1 E.  D.  Smith 

446;  Givens  v.  Peake,  1  Dana,  225.   See  (N.  Y.).  434. 

RobiDton  v.  Crowninshield,  1  N.  H.76;  *>*  Millard  v.  Railroad  Co.,  20  Han, 

Andrew  ▼.  Schmitt,  04  Wis.  664,  26  K.  191.    See  also  Harding  v.  Hale,  2  Gray, 


W.Rep.iea 
^  Mdntoah  v.  Lown,  49  Barb.  660.  *»  Duffy  v.  Gray,  62  Mo.  628. 
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and  recovered  judgment,  which  B.  paid,  and  B.  sabsequently  sued 
A.  for  an  assault  and  battery  on  him,  committed  at  the  same  time 
and  in  the  same  fight,  the  former  judgment  was  held  to  be  no  bar, 
because  non  eotutat  but  that  each  might  have  an  independent  right 
of  action  growing  out  of  the  same  transaction.*^  So  a  recovery 
against  a  sheriff  for  money  had  and  received  by  him  in  his  official 
capacity  is  no  bar  to  an  action  on  his  bond,  against  the  sureties,  for 
the  same  money.""  And  a  judgment  against  the  principal,  ou  the 
contract  guarantied,  will  not  bar  an  action  against  him  and  another, 
on  the  contract  of  guaranty,  executed  by  both  of  them  jointly •"* 

In  the  next  place,  the  same  act  or  transaction  may  give  rise  to  two 
separate  actions  of  tort,  or  to  one  of  tort  and  one  of  contract.  Un- 
der some  circumstances,  the  plaintiff  will  be  required  to  make  his 
election  between  remedies.  But  this  is  not  always  so ;  sometimes  he 
may  pursue  them  all  to  judgment,  obtaining,  however,  only  one  satis- 
faction. Thus,  a  judgment  giving  actual  and  exemplary  damages  for 
malicious  prosecution  and  for  forcibly  taking  away  plaintiff's  property, 
-containing  the  statement  that  it  is  not  based  on  the  value  of  the 
property,  will  not  bar  a  pending  action  for  the  recovery  of  the  prop- 
^rty."^  A  judgment  in  favor  of  the  claimant,  on  a  trial  of  the  right 
-of  property  in  goods  seized  on  execution,  is  not  a  bar  to  an  action  for 
the  tort  committed  by  taking  the  property  under  such  execution.** 
A  judgment  against  a  carrier  for  breach  of  contract  in  selling  the 
£oods,  such  judgment  being  for  their  value  but  not  satisfied,  is  no 
bar  to  an  action  of  trover  against  the  vendee.*"*  So  also  thd  recovery 
of  judgment  on  a  contract  is  no  bar  to  a  separate  action  for  the 
deceit  originally  practised  upon  the  plaintiff  to  induce  him  to  become  a 
party  to  it.**'  An  action  against  the  vendor  upon  a  warranty  in  the 
«ale  of  personal  property,  in  which  the  plaintiff  is  defeated  on  the 

>n  Cade  ▼.  McFarland,  48  Yt  47.  60a    Bee  Greenfield  ▼.  Wilson,  18  Gray. 

*n  Jones  ▼.  Oswald,  d  BaUey.  214  884. 

«n  White  ▼.  Smith,  88  Pa.  St  186,  76  "WHyde  ▼.  Noble,  18  N.  H.  494,  88 

Am.  Dec.  689.  Am.  Dec.  608. 

>M  piBhaway  ▼.  Rnnnells,  71  Tex.  863,  ^  Wanzer  y.  De  Bann,  1  B.  D.  Smith 

-9  S.  W.  Rep.  260.    See  also  Tomer  y.  (N.  Y.),  261;  Moi^gaay.  Bkldmoro,  8  Abb. 

Brock,  6  Heiflk.  60.  New  Gas.  92. 

M  Lenoir's  Admr.  y.  Wilson,  86  Ala. 
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gzoimd  that  there  was  no  warranty,  is  not  a  bar  to  an  action  against 
the  vendor's  a^ent,  by  whom  the  sale  was  made,  for  fraud  therein.** 
Principles  similar  to  those  explained  with  reference  to  civil  issnes 
obtain  in  criminal  cases  with  equal  force.  Thus,  for  example,  an 
acquittal  or  conviction  on  4  charge  of  assault  and  battery  is  no  bar 
to  a  subsequent  prosecution  for  kidnapping,  although  the  two  offenses 
were  oonmiitted  by  the  same  act."* 

S  746.    Actions  on  Collateral  Securities. 

It  is  a  generally  accepted  rule  that  an  action  is  not  barred  by  the 
fact  that  collateral  security  was  given  for  the  debt  sought  to  be  recov- 
ered and  that  the  plaintiff  has  already  recovered  judgment  on  such 
security.'*  Thus  a  judgment  against  the  indorser  of  a  note  only 
extinguishes  and  merges  the  cause  of  action  arising  upon  his  contract 
of  indorsement,  leaving  in  full  force  the  contract  obligation  of  the 
debtor  to  pay  the  debt.**  So  where  a  creditor  receives  a  draft  on  a 
third  party,  indorsed  by  the  debtor,  as  collateral,  a  judgment  in  favor 
of  the  debtor  in  an  action  on  the  draft  is  not  a  bar  to  an  action  on 
the  debt.**  The  converse  of  this  rule  is  also  good  law.  The  recov- 
eiy  of  a  judgment  against  a  principal  debtor  on  a  note  given  by  him, 
is  no  bar  to  an  action  against  him  and  another  on  a  note  given  as 
collateral  security  for  the  debt  of  the  prinoipali  unless  such  judg- 
ment has  been  satisfied."* 

S  747.    Successively  Arising  Causes  of  Action. 

Where  several  claims,  payable  at  different  times,  arise  out  of  the 
same  eontraot  or  transaction,  separate  actions  may  be  brought  as 


"•Gnteheas  v.  Whiting,  46  Barb.  189. 

*  State  V.  Stewart,  11  Oreg.  59, 4  Pac. 
Rail.  180.  flee  also  Methard  v.  State,  10 
Ohio  St  888. 

••Drake  ▼.  Mitchell.  8  East,  251; 
Fairchild  v.  HoUy,  10  Oonn.  475;  Oiip- 
nan  ▼.  Martin,  18  Johns.  240.  Compare 
SjkM  T.  Qerber,  96  Pa.  8t  179.    See 


Vannxem  v.  Burr  (Maat.),  84  N.  K  Rep. 
778. 

*i  Howell  V.  McCracken,  87  K  Oar. 
899. 

*M  Betterton  ▼.  Roope,  8  Lea,  216. 

"BMcCullough  V.  Hellman.  8  Oreg. 
191;  White  ▼.  Smith,  88  Pa.  St  186.  75 
Am.  Dec.  589;  Fisher  v.  Fisher,  98  Mass. 
808;  Brandt  on  Suretyship,  840. 

C896) 


S  747  LAW  OF  JUDGMENTS.  [Ch.  19 

each  liability  aoornes.  Bat  in  this  ease  it  has  been  held  that  if  no 
action  is  brought  until  more  than  one  is  dne,  all  that  are  due  must 
be  included  in  one  aotion.  And  if  an  action  is  brought  when  more 
than  one  is  due,  a  recovery  in  that  suit  will  be  a  bar  to  a  second 
action  brought  to  recover  the  other  claima  that  were  due  when  the 
first  was  brought.^  Thus,  upon  a  contract  of  employment  at  a  fixed 
salary,  payable  at  stated  periods,  an  action  and  recovery  for  one  of 
such  periods  is  no  bar  to  a  subsequent  action  to  recover  salary  becom- 
ing due  subsequent  to  the  commencement  of  the  first  action.**  So  a 
party  holding  mortgage  notes  due  at  different  times  may  institate  a 
suit  to  foreclose  as  to  only  one  note,  which  has  fallen  due,  and  a 
judgment  of  foreclosure  in  such  a  suit,  which  judgment  is  paid  with- 
out a  sale  of  the  mortgaged  premises,  is  no  bar  to  a  subsequent  suit 
on  the  mortgage  to  enforce  payment  of  another  of  the  notes;  the 
notes  are  so  many  successive  mortgages  and  causes  of  action."* 

The  nature  of  the  contract,  however,  may  be  such  that,  instead  of 
a  series  of  actions*  only  one  suit  can  be  brought  upon  it.  And  as  to 
the  means  of  determining  between  these  two  cases,  the  authorities 
leave  us  in  some  doubt.  In  the  language  of  Judge  Thompson :  "^ 
''Between  the  cases  in  which  there  maybe  successive  recoveries  upon 
successive  claims  arising  out  of  the  same  contract,  and  those  in 
which  a  single  recovery  for  a  breach  puts  an  end  to  all  further  lia- 
bility on  that  contract,  it  is  sometimes  very  difficult  to  distinguish." 
Citing  an  earlier  decision  of  the  same  court,***  the  learned  judge 
expresses  the  opinion  that  "the  test  question  generally  is,  whether 
the  subsequent  suit  is  for  a  breach  of  the  same  or  a  different  under* 
taking  from  that  upon  which  the  first  suit  was  maintained.  Thus  in 
the  case  of  a  lease  for  a  year,  with  the  rent  payable  monthly, 
although  the  contract  is  a  unit,  yet  there  is  a  separate  undertaking 
for  the  payment  of  each  month's  rent.  The  lessor,  therefore,  having 
recovered  judgment  for  one  month's  delinquency,  may  yet  sue  and 
recover  for  the  non-payment  of  a  succeeding  month's  rent.    Kerr  v. 

>M  Union  RAT.  Go.  v.  Traube,  59        «>  Grouse  ▼.  Holman.  10  Ind.  80;  BUia 

Mo.  855.  V.  Weil.  14  Wit.  85.  80  Am.  Dec  788. 

MMcEYoy  ▼.  Bock,  87  Minn.  402,  84  "7  Priest  ▼.  Deaver.  22  Mo.  App.  871 
N.  W.  Rep.  740.  "^^err  v.  Simmons,  9  Mo.  App.  87QL 
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Simmom  [9  Mo.  App.  876]  is  itself  an  illastration  of  the  other  class 
of  cases.  The  lessee  had  covenanted  for  a  surrender  of  the  premises 
at  the  end  of  the  term,  otherwise  to  pay  doable  rent  for  every  day  be 
should  hold  over.  He  held  over  for  one  month ;  thereupon  the  lessor 
sued  and  recovered  the  double  rent  for  that  month.  He  held  over 
another  month,  at  the  expiration  of  which  the  lessor  sued  again.  It 
was  held  that  he  could  not  recover,  because  the  gravamen  of  the 
action  was,  not  the  several  undertaking  to  pay  double  rent  for  each 
month  (which  constituted  only  an  agreed  measure  of  damages),  but 
the  breach  of  the  single  undertaking  to  surrender  possession ;  and  as 
this  breach  had  been  the  subject  of  one  recovery,  there-could  not  be 
another  for  the  same  cause." 

But  the  principle  is  well  established  that  a  contract  to  do  several 
things  at  several  times  is  divisible  in  its  nature,  and  that  an  action 
will  lie  for  the  breach  of  any  one  of  the  stipulations,  each  of  these 
stipulations  being  considered  as  a  several  contract."^    This  doctrine 


<*  Badger  ▼.  Hiconib,  16  Pick.  409, 20 
Am.  De&  611.  In  this  Important  and 
weU-reaaoned  case,  Wilde.  J.,  expreased 
himself  aa  follows:  "With  rcBpect  to 
the  flrat  point,  it  is  undoubtedly  true 
that  only  one  action  can  be  maintained 
for  the  breach  of  an  entire  contract, 
anleat  by  the  terms  of  it,  it  is  in  its  nat- 
ure diyiaible.  But  if  one  contracts  to 
do  seTeral  things  at  several  times,  an 
action  of  €t$9ump$U  lies  upon  every  de- 
fault;  for  although  the  agreement  is 
entire,  the  performance  is  several,  and 
the  contract  is  divisible  in  its  nature. 
Thus,  on  a  note,  or  other  contract,  pay- 
able by  instalments,  OBiumpBit  lies  for 
non-iwyment  after  the  first  day;  or 
where  interest  is  payable  annually,  the 
payment  of  the  principal  being  post- 
poned to  a  future  time,  anumpsii  lies 
for  non  payment  of  interest,  before  the 
principal  becomes  due  and  payable.  In 
all  such  cases,  although  the  contract  is  in 
one  sense  entire,  the  several  stipulations 
as  to  payment  and  performance  are  sev- 
eral, and  are  considered  in  respect  to 
the  remedy  as  several  contracts.    This 
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principle  has  long  been  well  settled, 
although  the  law  in  this  respect  has 
been  very  much  modified  by  modern 
decisions.  Still,  however,  the  law 
seems  to  remain  unchanged  in  respect 
to  obligations  to  pay  money  by  instal- 
ments, so  that  debt  will  not  lie  until  all 
the  days  of  payment  are  past  A  dis- 
tinction has  been  made  between  a  con- 
tract to  pay  five  sums  of  £20  each  on 
five  different  days,  and  a  contract  to 
pay  £100  by  five  sums  of  £20  on  differ- 
ent days, — a  distinction,  as  Lord  Lough- 
borough remarks,  in  the  case  of  Rudder 
V.  Price,  1  H.  Bl.  650,  which  is  merely 
verbal,  the  substantial  meaning  being 
the  same  in  each.  After  the  action  of 
assumpiit  wtLS  introduced,  a  more  lib- 
eral construction  of  contracts  not  un- 
der seal  was  adopted.  But  at  first  it 
was  held  that  although  when  the  con- 
tract was  to  pay  by  instalments,  aaump' 
«tY  would  lie  on  default  of  the  first  pay- 
ment, yet  the  plaintiff  was  obliged  to 
demand  his  whole  damages,  although 
only  one  of  the  several  instalments 
was  payable,  on  the  ground  that  the 
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may  be  made  more  olear  by  the  citation  of  a  few  illustrative  cases. 
Thus,  for  example,  where  A.  sold  ice  to  B.^  at  so  much  per  ton,  to 
be  paid  in  cash  on  the  delivery  of  each  load,  and  A.  did  not  exact 
payment  upon  delivery,  it  was  held  that  the  several  deliveries  did 
not  constitute  one  transaction,  and  the  fact  that  A.  had  recovered 
judgment  for  some  of  the  ice  delivered  did  not  bar  him  from  recov- 
ering for  ice  previously  delivered.^  So  where  a  promissory  note  which, 
according  to  its  face,  runs  for  several  years,  contains  a  proviso  that 
the  interest  shall  be  payable  annually,  and  '*if  the  interest  is  not  so 
paid,  the  entire  principal  sum  shall  immediately  become  dae  and 
payable,"  the  omission  to  pay  the  interest  for  a  given  ye&r  will  not 
operate  to  render  the  annual  interest  thus  accrued  and  unpaid, 
together  with  the  principal  sum,  an  entire  demand,  in  any  such  sense 
as  will  preclude  a  recovery  for  each  year's  interest  as  it  shall  accrue, 
in  sticoessive  suits  therefor.^     Again,  where  one  accepts  an  order  to 


contract  was  entire  and  that  no  new 
action  could  be  maintained.  In  the 
case  of  Peck  v.  Redman.  Dyer,  118,  the 
Judges  were  equally  divided.  It  was 
assumpsit  on  a  contract  to  deliver  twen- 
ty quarters  of  barley  annually  daring 
the  lives  of  the  contracting  parties. 
The  breach  was  for  non-delivery  of 
the  twenty  quarters  of  barley  for  three 
years,  and  the  question  was  whether 
the  plaintiff  was  entitled  to  damages  in 
recompense  of  the  whole  bargain,  as 
weU  for  the  time  to  come  as  for  the 
past.  The  case  does  not  appear  to  have 
been  decided.  The  whole  doubt  and 
difflcnlty  arose  from  considering  the 
contract  entire  and  indivisible.  This 
doubt  doies  not  appear  to  have  been 
finally  removed  until  the  case  of  Cooke 
V.  Whorwood,  2  Saund.  837,  where  the 
court  determined  that  in  assumpsit  to 
perform  an  award  whereby  the  defend- 
ant was  awarded  to  pay  the  plaintiff 
several  sums  of  money  at  sereral  times, 
an  action  might  be  maintained  for  such 
sum  only  as  was  due  nt  the  time  when 
the  action  was  brought;  and  that  the 
plaintiff    should   recover  accordingly 
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and  have  a  new  action  as  the  other 
sums  became  due.  ioties  quoiies.  In  the 
case  of  Rudder  v.  Price,  before  cited, 
the  cases  on  this  point  are  reviewed 
by  Lord  Loughborough  in  a  very  able 
opinion,  and  I  am  not  aware  that  any 
question  has  since  been  made  as  to  the 
law  in  this  particular.  So  that  the 
principle  is  well  established  that  a  con- 
tract to  do  several  things  at  several 
times  is  divisible  In  Its  nature,  and 
that  an  action  will  lie  for  the  breach  of 
any  one  of  the  stipulations,  each  of 
these  stipulations  being  considered  as 
a  several  contract."  In  further  Illus- 
tration of  these  principles,  see  Bender- 
nagle  v.  Cocks,  19  Wend.  207,  82  Am. 
Dec  448;  Perry  v.  Harrington,  2  Met 
868,  87  Am.  Dec.  08;  Hanham  v.  Sher- 
man, 114  Mass.  19;  Bnrritt  v.  Belfy,  47 
Conn.  828. 

«»Stifel  V.  Lynch.  7  Ma  App.  826. 

•nVTehrly  v.  Morfoot.  103  111.  188; 
Dulaney  v.  Payne,  101  ni.  825,  40  Am. 
Rep.  206;  Sparhawk  y.  Wills,  6  Gray. 
168.  See  also  Andover  Savings  Bank 
V.  Adams,  1  Allen.  28;  Eempner  v.  Co> 
mer  (Tex.),  11  &  W.  Rep.  194. 
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pay  a  given  sam  oat  of  the  first  money  of  the  drawer  which  he  shall 
receive  on  accoant  of  a  certain  business,  this  binds  him  to  pay  from 
time  to  time,  on  reasonable  request,  as  the  money  is  received  by 
him,  and  a  judgment  recovered  against  him  for  a  part  of  the  sum, 
upon  demand  therefor  and  refusal,  does  not  bar  a  subsequent  action 
for  a  further  sum  received  by  him  after  the  commencement  of  the 
first  action.** 

Leaving  now  the  special  topic  of  stipulations  in  a  contract  to  do 
several  things  at  several  times,  we  may  next  observe  that,  as  a  gen- 
eral rule,  a  former  judgment  constitutes  no  defense  to  a  cause  of 
action  accruing,  between  the  same  parties  and  upon  the  same  sub- 
ject-matter, afUr  its  rendition.^  And  by  an  extension  of  this  princi- 
ple, when  a  defendant,  who  has  obtained  a  judgment  in  his  favor, 
admits,  after  the  rendition  thereof,  the  justice  of  the  claim  sued 
upon,  and  promises  to  pay  the  same,  the  former  judgment  is  no  bar 
to  an  action  on  such  new  promise.^  Every  continuation  of  an  illegal 
imprisonment  being  a  new  trespass,  a  recovery  in  an  action  com- 
menced during  the  continuance  of  the  imprisonment,  is  no  bar  to 
another  action  brought  after  it  has  ceased,  for  an  assault  and  battery 
and  imprisonment;  and  if  so  pleaded,  the  plaintiff  may  newly  assign, 
for  the  continaance  of  the  imprisonment.^  But  a  previous  suit  in 
trespass,  for  flowing  lands,  between  the  same  parties,  for  the  same 
cause  of  action,  which  resulted  in  a  verdict  and  judgment  for  the 
defendant,  is  a  bar  to  the  plaintiff's  recovery,  unless  a  different  title 
or  different  circumstances  are  shown  from  those  introduced  upon  the 
former  trial.*^ 

§  748.    Breach  of  OonUnuliig  Covenant. 

A  judgment  recovered  for  a  breach  of  a  continuing  covenant, — as, 
to  "maintain  and  keep  in  repair**  a  ccitain  structure, — is  no  bar  to  a 

^ Perry  V.  UarHngtOD,  2  Met  868,87  Maultsby,  2  Jones  £q.  241;  Knott  v. 

Am.  Dec.  SK^  Stephens,  5  Greg.  285. 

^  Jones  V.  Petaluma,  86   Cal.  281;  ^  Cook  v.  Vimont,  6  T.  B.  Men.  28i 

McKissick  v.  McKissick.  6  Humph.  75;  17  Am.  Dec  157. 

Stale  T.  Torinus.  28  Minn.  176,  0  N.  W.  ^  Leland  v.  Marsh,  16  Mass.  889. 

ttcp.  7S5;   University   of  K.    Car.  v.  ^ Dick  v.  Webster,  6  Wis.  481. 
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0uit  for  a  subsequent  breach  of  the  same  covenaDt.^  Bat  here, 
as  before,  we  mast  be  oarefal  to  distingoish  the  case  of  an  entire 
contract  such  as  that  a  total  breach  completely  ends  it  and  gives  a 
right  of  action  for  the  whole  damages.  Thus,  in  a  case  in  New  York, 
it  appeared  that,  by  a  contract  made  in  1822,  defendant  covenanted 
that  the  plaintiff  should  have  a  continaous  sapply  of  water  for  his 
mills  from  the  defendant's  dam;  that  there  was  a  total  breach  of  the 
covenant  in  1826;  that  in  1835  the  plaintiff  brought  his  action  for 
the  breach  and  recovered  the  damages  sustained  by  him  up  to  that 
time;  and  that  the  present  action  was  for  damages  accruing  since 
the  last  named  date.  It  was  held  that  the  former  recovery  was  a  bar 
to  the  maintenance  of  the  suit.  Said  the  chief  justice:  ''He  now 
claims  to  recover  from  that  time  to  the  commencement  of  this  action, 
insisting  that  the  covenant  is  a  continuing  one,  and  the  liability  to 
performance  on  the  part  of  the  covenantor  and  his  representatives 
perpetual.  I  cannot  assent  to  this  construction.  It  is  true  the 
covenant  stipulated  for  a  continued  supply  of  water  to  the  plaintiff's 
mills,  and  in  this  respect  it  may  be  appropriately  styled  a  continuing 
contract.  Yet,  like  any  other  entire  contract,  a  total  breach  put  an 
end  to  it,  and  gave  the  plaintiff  a  right  to  sue  for  an  equivalent  in 
damages.  He  obtained  that  equivalent,  or  should  have  obtained  it,  in 
the  former  suit.  To  allow  a  recovery  again  would  be  splitting  up  an 
entire  cause  of  action,  in  violation  of  established  principles."  ^^ 

§  749.    Actions  for  Instalments. 

As  a  general  rule,  where  money  is  payable  by  instalments,  a  dis- 
tinct cause  of  action  arises  upon  the  falling  due  of  each  instalment, 
and  thus  they  may  all  be  recovered  in  successive  actions ;  nor  will  a 
recovery  of  one  such  instalment  bar  an  action  for  another  which  falls 
due  after  the  commencement  of  the  first  action.^    Bat,  under  the 

^  Beach  v.  Grain,  2  N.  Y.  86,  49  Am.  Henarie  (Oreg.).  18  Pac.  Rep.  614     At 

Dec.  869.  common  law,  with  respect  to  instal- 

^  Fish  V.  Folley,  6  Hill  (N.  Y.),  54.  ments  of  money  due  at  successive  days 

«»Hamm  v.  Beaver,  81  Pa.  8t  68;  under  the  same  contract,  if  the  action 

Armfleld  v.  Nash,  81  Miss.  861;  Priest  be  debt,  it  must  be  brought  for  the 

V.  Deaver,  22  Ho.  App.  276;  Weiler  v.  whole  (Rudder  v.  Pricey  1  H.  BL  CKSO); 
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rule  againBt  splittinR  canses  of  action,  a  recovery  in  an  aotion  on  a 
contract  which  entitles  the  plaintiff  to  several  sums  maturing  at  dif- 
ferent times  will  be  an  effectual  bar  to  a  second  action  brought  to 
recover  claims  that  were  due  when  the  first  aotion  was  brought.^* 
A  recovery  in  a  suit  upon  a  contract  for  the  sale  of  goods  payable  in 
instalments,  in  which  suit  the  plaintiff  counted  for  an  entire  sum,  is 
a  conclusive  bar  to  another  suit  brought  on  the  same  contract  to 
recover  a  sum  which  was  included  in  the  former  declaration.^^^  But 
where  the  plaintiff  sued  for  two  instalments  of  purchase-money,  one 
of  which  was  due  at  the  institution  of  the  suit,  and  the  other  not,  and 
the  jury  found  for  the  plaintiff  a  certain  sup  "due  at  the  institution 
of  the  suit,**  such  recovery  is  not  a  bar  to  a  subsequent  action  for  the 
instalment  not  therein  allowed/'*  In  covenant  for  instalments  of 
money,  a  former  recovery  between  the  same  parties  on  the  same 
mstmment  is  no  bar,  where  breaches  for  the  instalments  now 
demanded  were  not  specifically  assigned  in  the  former  suit,  and  evi- 
dence is  admissible  to  show  that  the  instalments  now  demanded  had 
not  fallen  due  and  were  not  included  in  the  former  recovery.^' 


I  760.    Judgrment  In  One  Such  Action  as  Evidence  in  the 

Next. 

A  former  judgment  for  the  plaintiff,  in  one  of  a  series  of  actions 
for  money  due  by  instalments  or  other  successive  causes  of  action, 
may  be  evidence  (and  conclusive  so  far  as  it  goes)  of  the  rights  of 
the  parties  in  another  of  the  same  series  of  suits,  on  the  principle 
that  a  judgment  is  final  as  to  all  points  and  questions  actually  liti* 
gated  and  determined  by  it.^^  Thus,  where,  in  an  action  on  one  of 
ft  series  of  notes  given  for  the  purchase  price  of  land,  the  defendant 


bvt  if  It  be  covenant  or  a$$umpHt,  the 
Action  may  bo  for  each  successive  in- 
italment  as  it  falls  due  (Cooke  v.  VFhor- 
wood.  2  Saund.  887;  Badger  v.  Titcomb, 
^  Pick.  409;  Ashford  v.  Hand,  Andr. 
^\  Beodemagle  y.  Cocks,  10  Wend. 
^.  82  Am.  Dec.  448. 

^Reformed   Church   t.  Brown,  54 
Bttb.  191;  Union  R  &  T.  Co.  v.  Traube, 


69  Mo.  866;  Burritt  y.  Belfy,  47  Conn. 
828,  86  Am.  Rep.  79;  Jex  v.  Jacob,  7 
Abb.  New  Cas.  462.  Compare  Andover 
Savings  Bank  v.  Adams,  1  Allen.  28. 

^1  Corbet  v.  Evans,  26  Pa.  St.  8ia 

^Eane  y.  Fisher,  2  Watts.  246. 

^Sterner  v.  Gower,  8  Watts  &  S.  186. 

^"  Love  V.  Waltz,  7  Cal.  250;  Haskin 
V.  Mayor  of  New  York,  11  Hun,  486. 
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sets  up  a  defense  going  to  the  whole  of  the  original  consideration, — 
such  as  an  undisclosed  incumbrance  on  the  estate,  consequent  rescis- 
sion of  the  contract,  etc., — and  it  is  adjudged  against  him,  such 
judgment  will  estop  him  from  setting  up  the  same  facts  in  defense  to 
a  subsequent  suit  on  another  of  the  notes.^"  But  if  the  judgment 
proceeds  upon  a  ground  of  defense  relating  merely  to  the  particular 
instalment  in  suit,  it  does  not  follow  that  it  will  be  an  estoppel  in  a 
later  suit  upon  another  instalment  or  upon  the  whole  principal  anm. 
Thus  a  decision  adverse  to  the  defendant,  in  an  action  involving  the 
validity  of  coupons  of  a  bond,  given  solely  on  the  ground  that  the 
plaintiff  was  an  innocent  holder  for  value,  does  not  necessarily  estop 
the  defendant  from  setting  up  the  invalidity  of  the  bond  itself  in  a 
subsequent  action  upon  it.^*  It  is  otherwise  if  the  defense  to  the 
subsidiary  claim  involves  the  validity  of  the  principal  debt  or  obliga- 
tion. Where  a  defendant  is  sued  for  interest  due  on  his  note,  and 
defends  on  the  ground  of  fraudulent  alteration,  and  judgment  is  ren- 
dered against  him,  such  judgment  concludes  him  from  setting  ap  the 
same  defense  to  an  action  on  the  note  itself.^^  It  is  by  no  means 
clear  that  this  principle  applies  where  the  former  judgment  was 
taken  by  default.  For  a  default,  as  we  have  already  seen,^*  admits 
only  the  material  facts  well  pleaded  in  the  declaration.  It  is  held 
that  a  judgment  by  default  upon  one  of  several  promissory  notes, 
founded  upon  one  and  the  same  illegal  consideration, — ^no  issue  upon 
the  fact  of  consideration  being  tendered  by  the  complaint, — does  not 
preclude  the  defendant  from  setting  up  in  a  second  action,  upon 
another  of  such  notes,  the  defense  of  illegality  of  consideration.^ 
But  this  view  does  not  appear  to  be  accepted  by  the  later  decisions 
in  New  York,  at  least  in  respect  to  the  defense  of  usury .^  It  is  also 
very  necessary  to  carefully  distinguish  between  eases  where  the  two 

4UTre8cott  v.  Barnes,  51  Iowa,  409, 1  ^i^Nesblt    v.    IndepeDdent     School 

N.  W.  Rep.  660.    See  also  French  v.  Distr..  S5  Fed.  Rep.  685. 

Howard.  14  Ind.  455;  Bank  v.  Edwards,  ^I'Edgeli  v.  Bigerson,  26  Mo.  688. 

10  Gray.  887;  Freeman  v.  Bass,  84  Ga.  ^  Supra,  §  697. 

855,  89  Am.  Dec.  255:  De  Wolf  ▼.  Cran-  <»  Adams  v.  Adams,  26   Minn.   71; 

dall,  84  N.  Y.  Superior  Ct  14.    See  per  Hughes  t.  Alexander,  6  Duer.  488L 

contra  Bernard  ▼.  Hoboken,  27  IX.  J.  ^KewtonT.  Hook,  48 1^.  T.  6761 
Law,  412. 
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causes  of  action  are  vitally  allied  and  grow  out  of  the  same  transac- 
tion, and  cases  where  they  are  really  distinct  and  independent,  hav- 
ing no  snch  inner  connection,  altfaoagh  they  may  be  characterized 
by  a  certain  similarity  or  consecntiveness.  To  illustrate,  an  injunc- 
tion against  a  city,  prohibiting  it  from  collecting  taxes  levied  for  the 
years  1868-1865,  will  not  necessarily  bar  a  suit  to  recover  taxes 
levied  on  the  same  property  for  the  years  1867-1871.  "Each  year's 
taxes,"  said  the  supreme  court  of  Iowa,  "constitute  a  distinct  and 
separate  cause  of  action,  and  the  determination  of  the  matters 
involyed  in  the  injunction  suit  reached  no  farther  than  the  taxes  of 

the  years  then  in  question The  taxes  of  separate  years 

do  not  in  any  just  sense  grow  out  of  the  same  transaction.  They 
are  like  distinct  claims  on  two  di£ferent  promissory  notes  made  upon 
two  distinct  and  separate,  though  similar,  transactions  between  the 
same  parties.  A  judgment  on  one  of  such  notes,  it  is  quite  clear, 
would  not  be  of  any  force  as  an  estoppel  in  an  action  on  the  other 
note  between  the  same  parties."  ^ 

S  761.    Successful  Defense  to  One  of  a  Series  of  Actions. 

The  converse  of  the  rule  stated  in  the  last  section  is  equally  true. 
A  BucoeBsful  defense  to  one  of  a  series  of  actions  founded  on  the  same 
transaction  or  subject-matter,  if  it  went  to  the  merits  of  the  whole,  is 
a  complete  estoppel  in  any  subsequent  actions  of  the  series.  "If  it 
appears  that  the  first  judgment  involved  the  whole  claim  or  extended 
to  the  whole  subject-matter,  and  settled  the  entire  defense  to  the 
whole  of  a  series  of  notes  or  claims,  and  adjudicated  the  whole  sub- 
ject-matter of  a  defense  equally  relevant  to  and  conclusive  of  the 
controversy  between  the  parties,  as  well  in  respect  of  the  claim  or 
defense  in  judgment  as  in  respect  to  other  claims  and  defenses  thereto, 
pertaining  to  the  same  transaction  or  subject-matter,  then  the  first 
judgment  operates  as  an  estoppel  as  to  the  whole.  Unless,  however, 
it  is  made  to  appear  that  the  defenses  pleaded  to  the  first  claim  or 
demand  involyed  the  whole  title,  or  extended  to  the  whole  subject- 

^Ciij  of  Davenport  v.  Chicago*  R.  L  A  P.  R  Co.,  88  Iowa,  888.  See  also 
State  ?.  Jamel,  80  La.  AnD.  861. 
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matter  of  the  controversy  between  the  parties,  so  as  to  litigate  and 
determine  the  defendant's  liability  in  respect  to  the  whole  transac- 
tion, then  the  jadginent  is  a  finality  only  as  to  so  mnch  of  the  claims 
and  defenses  as  were  actually  litigated  in  the  first  sait.**  ^  Thus  a 
final  judgment  for  the  defendant  in  an  action  against  a  municipal 
corporation  to  recover  on  coupons  attached  to  bonds  purporting  to 
have  been  issued  by  the  corporation,  entered  on  demurrer  to  an  answer 
setting  up  facts  showing  that  the  bonds  were  never  executed  by  the 
municipality,  concludes  the  plaintiff  in  a  subsequent  action  against 
the  same  defendant  to  recover  on  other  coupons  cut  from  the  same 
bonds.^  So  where,  in  the  course  of  a  single  transaction,  an  agent, 
under  a  mistaken  belief  that  he  was  required,  by  his  contract  with 
his  principals,  to  guaranty  notes  taken  by  him  in  their  favor,  indorsed 
three  such  notes  as  surety,  it  was  held  that  a  judgment  in  his  favor, 
upon  the  ground  of  such  mistake,  in  an  action  upon  one  of  the  notes, 
was  decisive  of  his  liability  upon  the  others,  and  that  as  the  mistake 
was  common  to  all,  the  matter  was  rea  judicata.^ 

S  762.    Suits  for  Wages. 

If  a  servant  or  agent  wrongfully  dismissed  from  service  elects  to 
sue  for  the  breach  of  contract,  before  the  termination  of  the  period 


^Eilander  v.  Hooyer,  111  Ind.  10.  11 
N.  E.  Rep.  706;  Cromwell  v.  Sac  Co., 
M  U.  &  861;  Qoble  y.  Dillon,  86  Ind. 
8d7;  Felton  y.  Smith,  88  Ind.  149.  45 
Am.  Rep.  454;  Bouchaud  y.  Dias,  8 
Denio,  238;  Danziger  v.  Williams,  01 
Pa.  St.  234;  Rake  y.  Pope.  7  Ala.  161; 
Furneaux  v.  First  Nat.  Bank.  80  Eans. 
144,  17  Pac.  Rep.  854;  Goodenow  v. 
Litchfield.  50  Iowa.  226.  18  N.  W.  Rep. 
86;  Hazen  y.  Reed.  80  Mich.  881. 

<»Bissell  y.  Spring  Valley  Township, 
124  U.  S.  225.  8  Sup.  Ct  Rep.  405. 

<24  Aaltman  y.  Mount.  62  Iowa.  674. 18 
K.  W.  Rep.  806.  In  this  case  the  court 
observed:  "To  constitute  a  prior  adju- 
dication there  must  have  been  some- 
thing more  than  an  adjudication  of  a 
common  question  of  law.    There  must 

(904) 


have  been  an  adjudication  respecting 
some  common  thing.  Does  the  an- 
swer show  that  there  was  such  adju- 
dication in  the  former  action?  In  our 
opinion  it  does.  The  defendant,  as  we 
have  seen,  was  acting  under  a  written 
contract.  The  real  question  in  dis- 
pute between  the  parties  in  the  outset, 
we  apprehend,  was  as  to  the  construc- 
tion of  that  contract.  The  answer  is 
not  very  full  upon  this  point,  but  it  is 
full  enough,  we  think,  to  warrant  us  in 
this  conclusion.  It  contains  an  aver- 
ment that  the  defendant's  acts  con- 
cerning  the  notes  uere  but  one  trans- 
action. The  demurrer  admits  this. 
Taking  this  to  be  true,  there  were  not 
properly  three  mistakes,  but  only  one. 
There  must  then  have  been  some  com- 
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for  which  he  was  hired,  and  recovers,  snob  recovery  will  be  a 
bar  to  any  subsequent  action  on  the  same  contract.^  **A  servant 
QDlawfolly  discharged  may  treat  the  contract  as  rescinded  and  sue 
on  a  quantum  meruit  for  services  actually  rendered,  or  be  may  bring 
his  aotion  for  damages  for  breach  of  contract.  He  may  wait  to  do 
this  ontil  the  term  is  ended,  and  recover  his  actual  damages,  or  be 
may  sue  at  once  and  recover  his  probable  damages  from  the  breach. 
Bot  when  he  has  elected  bis  remedy  and  pursued  it,  a  judgment  in 
one  aetion  will  be  a  bar  to  a  further  suit If  the  dis- 
charged servant  brings  bis  action  before  the  measure  of  damages  has 
been  filled,  or  before  the  damages  have  been  all  known,  it  is  bis  folly 
or  his  misfortune.  He  cannot  sever  tbem,  and  recover  part  in  one 
action  and  the  residue,  when  discovered,  in  another."^  But  where 
the  plaintiff  sued  for  damages  for  an  alleged  wrongful  dismissal  from 
defendant's  employment  before  the  expiration  of  the  stipulated  term, 
it  was  held  that  the  judgment  was  no  bar  to  a  subsequent  action  to 
reeo?er  wages  earned  during  the  time  plaintiff  was  actually  employed, 
and  doe  and  payable  before  the  wrongful  dismissal ;  for  the  two  claims 
constitoted  separate  and  independent  causes  of  action,  upon  which 
eeparate  actions  were  maintainable.^ 


Bon  mittake  lying  behind  the  three 
icU  by  which  the  different  indorse- 
nentt  were  made.  If  the  original  con- 
tract between  the  defendant  and  C. 
RuMlI  A  Oo.  [hit  principals]  obligated 
him  to  guaranty  the  notes,  then  hit  in- 
donement  of  each  guaranty,  though 
eonsisting  of  three  acta,  wonld  be  es- 
•entlally  one  transaction;  and  the  same 
Would  be  true  if  the  indorsement  was 
iBsde  under  a  mistaken  supposition 
that  the  contract  created  such  obliga- 
tion, whether  the  mistake  arose  from  a 
wrong  construction  of  the  contract  or 
forgetfulness  of  its  provisions.  Tak- 
tag  the  averments  above  set  out  to  be 
true,  we  think  that  the  point  adjudi- 
ttted  in  the  former  acUon  must  have 


been  that  the  contract  did  not  create  an 
obligation  to  guaranty  the  notes.  That 
contract,  then,  constituted  the  common 
thing  respecting  which  there  has  been 
an  adjudication,  and  a  court  cannot, 
as  between  the  same  parties,  properly 
be  asked  to  make  an  adjudication  re* 
specting  it  again. " 

«»Booge  V.  Railroad,  88  Mo.  218,  88 
Am.  Dec.  100;  Dunn  v.  Murray,  9  B.  & 
C  780;  Landsberg  ▼.  Lewis,  6  N.  Y. 
Bupp.  661;  Eahn  v.  Eahn  (Nebr.),  40  K. 
W.  Rep.  185.  Apd  see  LIddell  v.  Chid- 
ester,  84  Ala.  508.  4  South.  Rep.  426. 

^''Soursin  v.  Salorgne,  14  Mo.  App. 
486. 

^  Perry  v.  Dickerson,  86  N.  T.  840, 
89  Am.  Rep.  668. 
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§  763.    Plaintiff  can  have  but  one  Etettls&ction. 

In  conneotion  with  the  subject  of  recnrring  liabilities,  coDtinaing 
damages,  successive  rights  of  action  founded  on  the  same  transaction 
'  or  state  of  facts,  and  the  like,  it  is  important  to  remember  that  the 
plaintiff  can  have  no  more  than  one  full  satisfaction  for  his  whole 
demand.  For  example,  where,  upon  a  submission  to  arbitration, 
defendant  gives  a  bond  in  a  sum  agreed  on  as  stipulated  damages, 
conditioned  to  abide  by  the  award,  and  the  arbitrators  find  in  favor 
of  the  plaintiff,  the  latter  has  his  election  whether  to  sae  on  the  bond 
or  on  the  award ;  but  if  he  sues  on  the  award  and  recovers,  the  bond 
is  thereby  satisfied  and  cannot  be  made  the  basis  of  a  new  suit.^" 
So  where  plaintiff's  goods  were  attached  as  the  debtor's  property,  and 
in  the  special  statutory  action  which  plaintiff  brought  against  the 
sheriff  and  the  attaching  creditor  he  obtained  a  judgment  for  a 
return  of  the  goods,  such  judgment  is  a  bar  to  another  action,  against 
the  sheriff,  attaching  creditor,  and  sureties  on  the  indemnity  bond, 
to  recover  damages  tor  the  trespass.^ 


Pabt  Y.    Defenses  and  Countbbolaims  Concluded  bt  Fobmkb 

Judgment. 

§  764.    Defenses  Oonclnded  by  Judgment  for  Plaintiff. 

It  is  a  general  rule  that  a  valid  judgment  for  the  plaintiff  definitely 
and  finally  negatives  every  defense  that  might  and  should  have  been 
raised  against  the  action;  and  this  is  true,  not  only  with  respect  to 
further  or  supplementary  proceedings  in  the  same  cause,  but  for  the 
purposes  of  every  subsequent  suit  between  the  same  parties,  whether 
founded  upon  the  same  or  a  different  cause  of  action.^     **A  party 

«»  Nolte  V.  Lowe,  18  IlL  487.    See  also  Marshall  v.  Aiken.  26  Vt  828;  State  t. 

Peerce  v.  Athey.  4  W.  Ya.  22;  Bird  v.  Brown.  64  Md.  199. 1  AtL  Rep.  64;  Bond 

Randall.  1  W.  BI.  878.  v.  BiUups.  8  Jones  (K.  Car.)  428;  Mat- 

^Dawson  v.  Baum,  8  Wash.    Ter.  tair  v.  Card.  19  Fla.  466;  Crawford  v. 

464.  19  Pac  Rep.  46.  Simonton.  7  Port.  110;  Mervine  ▼.  Far- 

^  Brooks  V.  O'Hara,  8  Fed.  Rep.  629;  ker,  18  Ala.  241;  Hm  v.  Lancaster  (Ky.X 
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eaimot  re-litigate  matters  which  he  might  have  interposed,  but  failed 
to  do,  in  a  prior  action  between  the  same  parties  or  their  privies  in 
reference  to  the  same  snbject-matter.  And  if  one  of  the  parties  failed 
to  introdace  matters  for  the  consideration  of  the  court  that  he  might 
have  done,  he  will  be  presumed  to  have  waived  his  right  to  do  so. 
If  a  party  fails  to  plead  a  fact  he  might  have  pleaded,  or  makes  a 
mistake  in  the  progress  of  an  action,  or  fails  to  prove  a  fact  he  might 
have  proven,  the  law  can  afford  him  no  relief.  When  a  party  passes 
by  his  opportunity,  the  law  will  not  aid  him."  ^  Thus,  for  example^ 
the  validity  of  a  contract  must  be  litigated  when  the  contract  is 
broDgbt  directly  in  issue  by  an  action  upon  it,  and  not  in  a  subse* 
quent  action  in  the  nature  of  a  creditors'  bill,  for  the  purpose  of  sat- 
isfying the  judgment  obtained  in  the  first  action.^  So,  also,  matters 
which  would  have  constituted  a  defense  to  an  action  for  the  foreclos- 
ure of  a  mortgage,  and  if  true  would  have  prevented  an  absolate  de-^ 
eree  of  foreclosure,  but  which  were  not  pleaded,  will  not  be  available 
as  a  defense  to  an  action  for  the  possession  of  the  property  under 
the  foreclosure  sale,  or  in  other  subsequent  proceedings.^  Bo  in  a 
suit  brought  for  the  amount  due  under  a  charter-party,  the  defense^ 
was  a  breach  of  the  covenant  of  seaworthiness  of  the  vessel.  This 
point,  however,  had  been  litigated  and  finally  decided  against  the- 
defendants,  in  an  action  brought  by  the  defendants  as  libelants  against 

11  8.  W.  Rep.  74;  Eeliy  v.  Donlin,  70  the  leaae,  bat  that  in  a  subsequent  suit 

DL  878;  Ruegger  y.  Indianapolis  &  St  npon   the  same  instrument,  for  other 

L  R.  Co.,  108  111.  440:  Lawrence  Sav-  rents  accruing  under  it,  its  actual  exe- 

ings  Bank  t.  Stevens,  46  Iowa.  429.  cution  by  the  defendant  might  be  lit- 

^Covington  ft  CIntL  Bridge  Ck>.  t.  igated.    In  the  course  of  a  well-rea- 

Sargent,  27  Ohio  St  288.  soned   opinion.    Judge    Cooley    said: 

*> Decker  y.  Decker,  108  N.  Y.  128, 15-  "^  Wherajone  is  sued  in  respect  to  on» 

N.  BL  Rep.  807.    But  see  Jacobson  y.  subject-matter,  must  he  bring  forward 

Miller,  41  Mich.  00,  1  N.  W,  Rep.  1018,  all  his  defenses,  at  the  peril,  if  he  faila 

In  which  case  it  appeared  that,  in  an  to  do  so.  of  being  debarred  of  them  in 

ictioii  for  rent  under  a  lease,  the  de-  any  subsequent  litigation  which  may 

fendant    pleaded   the    general    issue,  in  vol  ye  the  same  questions,  though  re- 

without  denying  under  oath  the  execu-  lating  to   a  different   subject-matterf 

tioo  of  the  lease,  whereby,  under  a  rule  We  think  not " 

of  court,  he  was  precluded  from  dis-  ^"  Mally  y.  Mally,  62  Iowa,  664.  8  N. 

poting  such  execution  in  such  suit,  and  W.  Rep.  670;  Ludeling  y.  Chaffe.  40  La. 

Judgment  was  ordered  for  the  plaintiff;  Ann.  645,  4  South.  Rep.  686;  Murrell  y» 

it  was  held  that  such  Judgment  was  not  Smith,  61  Ala.  SOL 
coDclusiye  as  to  the  actual  execution  of 
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the  plaintiffs.  It  vas  held  that  this  adjudication  was  binding  upon 
the  parties,  and  the  issue  could  not  be  again  raised.^  A  very  strong 
illustration  of  the  application  of  this  rule  is  afforded  by  the  case  of 
Homer  y.  Fish.^  It  there  appeared  that  the  defendants  procured 
the  plaintiff  to  insure  a  vessel  for  them,  upon  which  there  was  a  Iosb. 
They  sued  him  and  recovered  judgment  for  the  amount  of  the  loss 
and  obtained  satisfaction  upon  execution.,  He  afterwards  commenced 
an  action  against  them  to  recover  back  the  money,  upon  the  ground 
that  they  knew  of  the  loss  at  the  time  the  insurance  was  made,  bat 
concealed  the  knowledge  of  it  from  him,  and  that  the  fraud  was  not 
discovered  until  after  the  execution  was  satisfied.  Nevertheless  it 
was  held  that  the  former  judgment  was  a  bar  to  the  present  action; 
because  the  fraud  was  matter  which  could  have  been  pleaded  in 
defeuse  to  the  action  on  the  policy.  By  an  extension  of  the  same  prin- 
ciple, where  facts  are  pleaded  in  defense  to  an  action,  and  a  final 
judgment  rendered  therein  necessarily  deciding  the  merits  of  such 
defense,  the  same  facts  cannot  thereafter  be  made  the  basis  of  an 
action  between  the  same  parties  arising  out  of  the  same  transaction, 
although  in  the  former  suit  the  facts  were  pleaded  as  a  defense  only 
and  no  claim  made  thereon  for  affirmative  relief.^  And  if  a  defense 
is  set  up  in  an  action  which  is  good  and  sufficient  and  should  legally 
be  allowed,  but  the  same  is  improperly  rejected  by  the  court  and 
judgment  goes  against  the  defendant,  he  is  bound  by  the  decision, 
and  his  relief  from  it  should  be  sought,  not  by  a  new  suit  on  the 
subject-matter  of  the  defense,  or  by  an  attempt  to  re-litigate  the 
matter  in  another  action,  but  by  a  correction  of  that  error  in  the 
same  suit.^ 

§  766.    Same;  Advene  Title. 

On  the  principle  that  one  is  bound  to  bring  forward  all  his  avail- 
able defenses  at  a  proper  opportunity,  it  is  held  that  in  a  petitory 
action  the  defendant  must  plead  all  the  titles  under  which  he  claims 
to  be  owner,  and  a  final  judgment  rendered  in  favor  of  the  plaintiff 

•*  Woodhouse  v.  Duncan,  106  N.  Y.        «» Bierer  v.  Fretz,  87  Eana  27,  14 
^7. 16  N.  £.  Rep.  884.  Pac.  Rep.  558. 

«» 1  Pick.  485, 11  Am.  Dec.  2ia  ^  Collina  v.  Bennett,  46  N.  T.  480. 
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mftj  be  pleaded  as  res  judicata  against  any  title  which  the  defendant 
was  possessed  of  at  the  time  bnt  omitted  to  plead.^  Thus  a  recovery 
by  the  plaintiff  in  trespass  to  try  title  is  conclusive  as  against  every 
title  to  the  locu$  in  quo  which  the  defendant  had  at  the  time  of  the 
trial.^  So  when,  in  a  suit  involving  title  to  a  large  tract  of  land, 
jadgment  is  recovered,  the  unsuccessful  party  cannot,  in  a  subsequent 
proceeding,  litigate  his  right  against  the  successful  party  to  a  home- 
stead on  a  portion  of  the  land,  claim  to  which  as  a  homestead  had 
not  been  asserted  in  the  first  suit.^ 

§  768.    Same;  Fraud. 

F^roeeedingB  having  been  taken  for  the  foreclosure  of  a  mortgage 
and  a  decree  made,  the  question  of  fraud  in  the  execution  of  the  mort- 
gage and  of  payment  thereof  are  concluded,  whether  those  consider- 
ations were  actually  brought  before  the  court  by  way  of  defense  or 
not;  because  any  matter  necessarily  involved  in  the  adjudication, 
whether  raised  or  not,  is  concluded  ''and  especially  so  if  the  party 
denying  the  adjudication  knew  of  the  matter  and  could  have  inter- 
posed it  at  the  previous  trial,  either  in  support  of  a  claim  or  as  a 
defense.**  ^  Evidence  that  a  mortgage  and  bond  had  been  procured 
through  fraud  is  not  admissible  in  an  ejectment  for  property  sold 
under  the  mortgage,  when  the  same  defense  had  been  ineffectually 
set  up  in  a  prior  scire  facias  on  the  mortgage  and  on  a  rule  to  open 
the  jadgment  entered  on  the  bond.^ 

§  767.    Same;  Agreement  to  Oompromlse. 

It  is  held  that  a  debtor,  with  whom  his  creditor  has  agreed  to  com- 
promise on  certain  conditions,  who  fails  to  set  up  that  agreement, 
after  the  conditions  are  performed,  in  an  action  on  the  debt,  and  suf- 
fers jadgment  for  the  full  amount,  is  not  estopped  to  sue  on  the  agree- 
ment, nnea  that  was  collateral,  and,  being  merely  executory,  could 

«•  Shaffer  V.  Bcaddy,  14  La.  Ann.  575.  ^^Ruff  v.  Doty,  S6  &  Car.  178,  1  & 

^  Gat  ton  V.  Perry,  1  Ball.  L.  588,  21  E.  Hep.  707.    Bee  also  Flint  y.  Bodge. 

Am.  Doa  48a.  10  Allen,  128. 

^  Niebola  ▼.  Dibrall,  81  Tez.  688.  ««*  Lewis  ▼.  Kensel.  88  Pa.  St  228. 
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not  operate  as  a  payment  or  satisfaction  pro  tanto  of  the  debt.^ 
Bat  on  the  other  hand,  where  a  creditor  agrees  in  writing  to  accept 
from  his  debtors  a  less  sum  than  is  actaally  dae,  and  then  assigns 
the  entire  debt,  and  the  debtors,  though  aware  of  the  assignment, 
consent  to  the  entry  of  judgment  against  them  in  favor  of  the  assignee 
for  such  entire  amount,  and  there  is  proof  that  they  so  consented  in 
order  to  prevent  other  creditors  from  attaching,  they  cannot  after- 
wards fall  back  on  the  agreement  with  their  creditor  to  defeat  the 
rights  of  the  assignee.^ 

§  768.    Same;  Payment. 

There  are  some  few  cases  in  the  reports  in  which  it  has  been 
adjudged  that,  after  a  judgment  by  default  for  the  full  amount  of 
a  debt,  the  defendant  might  maintain  an  action  to  recover  back  par- 
tial payments  which  were  not  set  up  or  credited  in  the  former  sait.^ 
But  these  decisions  have  been  overruled.^  And  it  is  now  fully  settled 
upon  the  authorities  that  a  partial  payment,  like  any  other  defense, 
must  be  set  up  at  the  proper  time  or  else  be  forever  concluded  by  the 
judgment;  and  if  a  defendant  omits  to  plead  and  insist  upon  such  a 
payment,  when  he  has  a  legal  opportunity  so  to  do,  but  suffers  judg- 
ment to  be  taken  for  the  whole  original  amount,  he  can  never  after- 
wards maintain  a  suit  against  his  original  creditor  for  the  amount  of 
the  payment.^^  Thus  a  judgment  by  default  in  a  summary  proeeed- 
ing  against  a  tax-collector  and  the  sureties  on  bis  official  bond,  is 


^^Hiint  V.  Brown,  146  Mass.  258,  15 
N.  E.  Rep.  587. 

^  Smith  V.  Chilton,  84  Va.  840,  6  a 
E.  Rep.  142. 

«tf  Smith  V.  Weeks,  26  Barb.  468; 
Rowe  V.  Smith,  16  Mass.  806;  Fowler  v. 
Shearer,  7  Mass.  14. 

««Binck  v.  Wood.  48  Barb.  816;  Ful- 
ler ▼.  Shattuck,  18  Gray,  70;  Sacket  v. 
Loom  is,  4  Gray,  148. 

447  Cadaval  v.  Collins.  4  Ad.  &  El.  858. 
867;  Fuller  v.  Eastman  (Me.),  17  Atl. 
Rep.  67;  Tilton  v.  Gordon,  1  N.  H.  83; 
Corey   v.  Gale,  18  Vt  689;  Baker  v. 
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Stinchfield,  67  Me.  868;  Loring  v.  Mant- 
field.  17  Mass.  894;  Loomis  v.  Pulver,  9 
Johns.  244;  Binck  v.  Wood,  48  Barb. 
816;  Walker  v.  Ames,  8  Cow.  428;  Da- 
vis V.  Murphy,  2  Rich.  560,  45  Am.  Dec. 
749;  Broughton  v.  Mcintosh,  1  Ala.  108; 
Mitchell  V.  Sanford.  11  Ala.  606;  Bobe's 
Heirs  v.  Stickney.  86  Ala.  482;  Williams 
V.  Jones.  10  Sm.  &  Mar.  108;  Eirklan  v. 
Brown,  4  Humph.  174, 40  Am.  Dec.  685; 
Wright  V.  Leclaire,  8  Iowa,  221;  Doyle 
V.  Reilly,  18  Iowa,  108, 85  Am.  Dec  582; 
Greenbaum  v.  Elliott.  60  Mo.  25, 40  Am. 
Dec.  685;  1  Whart  on  £v.  g  788. 
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eonelasive  as  to  the  amount  then  dae  from  the  collector  to  the  state, 
and  neither  he  nor  the  sureties  can,  in  any  fiitnre  litigation  with  the 
state,  claim  credits  which  might  have  been  set  up  in  defense  of  that 
Buit.^  So  where  judgment  has  been  recovered  on  a  note  for  its  full 
amount,  the  debtor  is  precluded  by  the  judgment  from  maintaining 
an  action  to  recover  back  the  illegal  interest  which  he  alleges  to  have 
been  included  in  the  note.^  We  must  here  call  attention  to  a  case 
decided  in  Wisconsin,^  wherein  it  is  attempted  to  draw  a  distinction 
which,  if  sound,  would  materially  modify  the  application  of  the  above 
role.  In  the  case  referred  to  it  appeared  that  a  sum  of  money  had 
been  delivered  by  the  obligor  of  a  bond  to  the  obligee,  to  be  credited 
by  the  latter  upon  the  bond  as  a  part  payment,  but  the  obligee  neg- 
lected to  indorse  or  apply  the  payment,  and  afterwards  sued  for  and 
recovered  from  the  obligor  the  whole  amount  of  the  bond.  It  was 
held  that  he  was  liable  to  the  obligor  in  an  action  for  money  had  and 
received  for  the  amount  so  delivered  to  him  and  which  he  failed  to 
apply  upon  the  bond.  The  court  admitted  that  if  the  obligor  had 
eet  up  such  part  payment  as  a  defense  in  an  action  on  the  bond,  and 
had  failed  to  sustain  it,  for  want  of  proof  or  other  cause,  he  could 
not  afterwards  recover  the  amount  back,  but  they  thought  the  circum- 
stances made  this  case  different.  They  announced  as  the  rule: 
"Where  the  prosecution  of  an  action  will  impeach  a  former  judg- 
meot,  it  cannot  be  maintained ;  but  where  the  claim  does  not  impeach 
the  former  judgment,  but  arises  out  of  the  fraud,  breach  of  trust,  or 
neglect  of  the  party,  the  action  may  be  maintained. **  The  circum- 
stances, however,  seem  to  be  scarcely  sufficient  to  except  a  case  of 
this  oharaoter  from  the  general,  salutary,  and  well-established  rule. 

§  769.    Same;  XTsory. 

A  judgment-defendant  is  estopped  from  alleging  that  usurious 
i&terest  was  included  in  the  judgment,  in  a  subsequent  suit  to  recover 
treble  the  amount  of  such  interest.    For  the  usury,  if  in  fact  it  esisted. 


^Sute  V.  McBride,  76  Ala.  61. 
<•  Footman  v.  StaUon,  88  Me.  17,  Od 
i^DeceSi. 


«•  Woodward  v.  Hill,  6  Wis.  14a 
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could  have  been  pleaded  in  defense  to  the  former  action,  and  whether 
it  was  set  up  or  not,  the  judgment  is  conclusive  against  that  allega- 
tion.^ On  the  same  principle,  where  judgment  is  entered  on  a  judg- 
ment-note which  includes  usurious  interest,  and  afterwards  a  new 
judgment-note  is  given  in  satisfaction  of  the  former  judgment,  and 
the  judgment  on  the  new  note  is  opened  and  the  defendant  let  in  to 
defend,  he  canuot  set  up  the  usury  in  the  former  judgment  as  a 
defense  pro  tanto.^ 

§  760.    Same;  Discharge  in  Bankruptoy. 

Where  a  judgment  has  been  obtained  against  one  who  might  have 
set  up  bis  discharge  in  bankruptcy  or  insolvency  in  bar,  he  cannot 
avail  himself  of  that  discharge  in  any  subsequent  proceeding  founded 
on  the  judgment.^  The  rule  in  this  respect  merely  conforms  to  the 
general  principle  requiring  all  available  defenses  to  be  brought  for- 
ward and  supported  at  the  proper  opportunity.  Thus,  as  observed 
by  the  supreme  court  of  California,  the  defendant  ''was  entitled  to 
plead  his  discharge  in  insolvency  in  bar  of  the  action  by  supplemental 
answer.  If  that  fact  was  pleaded,  the  judgment  of  the  court  is  con- 
clusive that  the  plaintiff  was  entitled  to  his  judgment  notwithstand- 
ing the  alleged  discharge  in  insolvency.  If  he  omitted  to  plead  the 
discharge  in  insolvency,  the  judgment  is  equally  conclusive  upon  him 
as  it  would  be  had  his  defense  been  accord  and  satisfaction,  payment, 
etc.,  which  he  had  neglected  to  plead/'  ^ 

§  761.    Matter  Available  as  a  Set-OflL 

While  it  is  true  that  a  defendant  is  bound  to  bring  forward  and 
establish  any  defense  to  the  plaintiff's  cause  of  action  which  be  may 
have,  or  be  debarred  of  urging  it  in  any  subsequent  litigation,  this 
does  not  always  hold  good  with  respect  to  an  independent  claim 
against  the  plaintiff,  or  one  which,  though  connected  with  the  same 


«i  Heath  v.  Frackleton.  90  Wis.  89a 
«» Montague  v.  McDowell,  99  Pa.  8t 
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transaction,  is  of  snob  a  natore  that  it  could  be  made  tbe  basis  of  a 
separate  sait  or  would. authorize  afSrmative  relief  to  the  defendant. 
In  fact,  as  a  general  rule,  when  the  defendant  has  a  claim  which  he 
might  use  as  a  set-ofif  or  counterclaim,  he  is  at  liberty  to  set  it  up  in 
the  first  suit  or  not,  as  he  may  choose;  and  if  he  does  not  plead  it  in 
that  action,  he  is  not  precluded  from  afterwards  maintaining  a  sepa- 
rate action  upon  it  against  the  plaintiff.^  This  rule,  however,  bends 
to  eirenmstances  in  certain  special  cases.  Thus,  in  some  states  it  is 
held  that  if  the  defendant  in  ejectment  has  a  claim  against  the  plain- 
tiff for  buildings  or  other  improvements  put  by  him  upon  the  land, 
he  must  assert  it  in  that  action,  and  if  he  omits  to  do  so,  he  cannot 
afterwards  bring  an  independent  suit  for  the  value  of  such  improve- 
ments or  be  relieved  in  equity.^  And  in  some  jurisdictions  the  rule 
is  changed  by  statute,  the  law  providing  that  if  the  demand  or  cross- 
claim  arises  out  of  the  transaction  set  forth  in  the  complaint  as  tbe 
foondation  of  the  plaintiff's  action,  or  is  connected  with  the  subject 
of  the  action,  tbe  defendant  must  present  it  as  a  set-off,  or  forfeit  his 
right  to  claim  relief  upon  it.^  But  difSculty  would  sometimes  arise 
in  cases  where  the  amount  claimed  in  set-off  exceeded  the  jurisdic- 
tion, of  the  court — e.  g.,  a  justice's  court — in  which  the  action  was 
brought.  Here  the  statutes  do  not  impose  this  limitation  upon  the 
defendant's  rights  except  in  regard  to  cross-claims  on  which  an  inde- 
pendent suit  might  have  been  maintained  in  the  same  court.^  In 
some  other  states,  while  the  common  law  rule  has  not  been  abrogated, 
yet,  with  a  view  to  consolidating  litif^ation  as  much  as  possible,  the 
statutes  provide  that  a  party  shall  not  be  entitled  to  costs  when  he 
recovers  on  a  cause  of  action  which  he  might  have  used  as  a  set-off 
in  a  former  suit.  Bat  for  the  most  part  the  rule  still  subsists  as 
above  stated.  It  has  been  said  that  the  law  will  presume  that  mat- 
ters of  set-off  to  a  judgment,  which  occurred  before  its  rendition, 

^Davia  v.  Hedges,  L.  R  6  Q.  B.  687;  ^  Doak    v.  Wiswell,    88    Me.   856; 

Dtvespori  v.  Hubbard,  46  Vt  200;  Rob-  Gaines  ▼.  Kennedy,  58  Miss.  108. 

bins  V.  Harrison.  81  Ala.  160;  Aztel  v.  «  Code  Civil  Proc  Cal.  §§  488,  480. 

Chtae,  88]nd.  546;  Robinion  v.  Wiley,  ^Herring  v.  Adams,  5  WatU  A  & 

Hempst.  88;  Hobbs  v.  Duff,  28  Cal.  596;  459;  Code  OivU  Proc.  CaL  g§  855»  866. 
Fairfield  v.  McNairy.  87  Iowa,  75;  Ba- 
veiy  T.  Sypher,  89  Iowa,  675. 
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were  included  in  the  judgment,  though  saoh  presumption  may  be 
removed  by  proof  to  the  contrary.^  Bnt  probably  this  statement 
must  be  restrioted  to  oases  in  which  the  matter  of  set-off  grew  out  of 
the  same  transaction  or  state  of  facts  with  the  plaintiff's  demand, 
and  was  so  intimately  connected  therewith  that  its  examination 
would  seem  to  have  been  necessary  to  a  thorough  investigation  of  the 
cause  of  action  stated* 

It  is  a  matter  of  course  that  if  the  defendant  does  present  his  claim 
by  way  of  set-off,  then,  whether  it  is  allowed  or  found  against  him, 
be  cannot  afterwards  use  it  as  a  separate  cause  of  action.  And  con- 
versely, if  one  sues  on  a  given  demand  and  is  defeated,  he  cannot 
afterwards  plead  the  same  demand  in  set-off.^  But  it  appears  that 
if  a  fact  or  state  of  facts  be  set  up  in  the  first  action  merely  as  a 
defense,  and  not  as  the  foundation  of  a  claim  for  affirmative  relief, 
this  will  not  prevent  the  same  from  being  used  as  a  counterclaim  in 
a  subsequent  suit.  Thus,  in  a  recent  case  in  Minnesota,  a  chattel 
mortgage  was  given  to  secure  two  promissory  notes ;  the  mortgagee 
sued  the  mortgagor  to  recover  possession  of  the  mortgaged  property; 
the  defendant  alleged,  as  a  defense  only,  that  there  was  a  failure  of 
consideration  for  the  notes  and  mortgage,  and  the  verdict  was  in  his 
favor.  It  was  held  that  this  was  no  bar  to  a  counterclaim  based  on 
Buch  failure  of  consideration,  in  an  action  on  the  notes  broaght  by 
ihe  same  plaintiff  against  the  same  defendant.^  Again,  some  of  the 
authorities  countenance  the  view  that  some  of  the  items  of  a  counter- 
claim may  be  withheld  from  consideration,  and  afterwards  used  as  a 
cause  of  action  or  set-off.  According  to  the  court  in  Maine,  judg- 
ment in  a  suit  wherein  a  set-off  account  has  been  filed  is  conclusive 
upon  that  account,  unless  some  of  its  items  had  been  previously  with- 


^Carter  ▼.  Hanna,  2  Ind.  46. 

^"^ Campbell  ▼.  Mayhogh,  15  B.  Hon. 
143. 

^  Osborne  ▼.  Williams,  89  Minn.  858, 
40  N.  W.  Rep.  166.  The  court,  by  Gil- 
nil  an,  C.  J.,  said:  "The  matters  show- 
ing a  want  of  consideration  were  plead- 
ed for  the  purpose  of  showing  that  the 
mortgage  was  void,  and  that  therefore 
the  plaintiff  wai  not  entitled  to  the  pos- 
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session  of  the  property,  merely  aa  a  de- 
fense, and  not  for  the  purpose  of  recov- 
ering affirmative  relief  by  reason  of  the 
breach  of  warranty.  So  that,  conced- 
ing, what  is  not  entirely  clear*  that  the 
counterclaim  might  have  been  set  up 
and  litigated  in  that  action*  it  is  enough 
to  say  it  was  not "  But  compare  Pat- 
rick ▼.  Shaffer,  94  N.  T.  423;  O'Connor 
V.  Yarney,  10  Gray,  281. 
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drawn.  "But  if  an  adjustment  took  place  between  the  parties  and 
a  writing  was  ezeonted  by  them  showing  the  mode  of  adjustment^ 
and  items  charged  in  the  account  in  set-off  were  expressly  excluded, 
and  judgment  was  rendered  accordingly,  it  was  a  withdrawal  of  such 
items.  "^ 

S  762.    Submission  of  All  Matters  in  Difference. 

In  case  of  a  submission  to  arbitration  of  "all  matters  in  differ- 
ence" between  the  parties,  the  more  reasonable  yiew  is  that  both 
parties  are  required  to  bring  forward  all  their  claims  and  demands 
against  each  other,  and  neither  is  at  liberty  to  reserve  any  available 
claim  or  demand  to  be  afterwards  used  as  a  set-off  or  cause  of  action. 
On  this  point  Lord  EUenborough  expressed  himself  as  follows: 
"Here  is  a  reference  of  all  matters  in  difference,  and  it  appears  that 
the  subject  in  respect  of  which  the  deduction  is  now  claimed  was  a 
matter  in  difference  at  the  time  and  within  the  scope  of  the  refer- 
ence; notwithstanding  which  the  defendant  contends  that  he  was  not 
obliged  to  bring  forward  the  whole  of  his  case  before  the  arbitrators, 
but  might  keep  back  a  part  of  it  in  order  afterwards  to  use  it  as  a 
set-off.  But  it  was  competent  to  him  to  have  brought  the  whole 
under  the  consideration  of  the  arbitrators;  and  therefore,  without 
deciding  against  the  authority  of  Oolxghtly  v.  Jellicoe,  [4  Term 
147  n]  or  the  case  cited  from  the  civil  law,^  I  think  that  where  all 
matters  in  difference  are  referred,  the  party,  as  to  every  matter 
included  within  the  subject  of  such  reference,  ought  to  come  forward 
with  the  whole  of  his  case."  ^  But  as  already  shown,^  this  doc- 
trine is  questioned,  if  not  positively  denied,  by  many  respectable 
authorities. 

S  763.    One  Olalm  cannot  be  used  botli  as  Set-Off  and  as 

Cause  of  Action. 

If  the  defendant  in  a  suit  has  a  cause  of  action  against  the  plain- 
tiff which  he  can  use  as  a  counterclaim,  and  he  does  set  it  up  by  way 

^ Smith  ▼.  Berry,  87  Me.  208.  ^  Smith  ▼.  Johnaon.  15  East,  2ia 

^A  response  of  Scaevola,  reported        ^JSujpra,  gg  020,  068. 
in  Dig.  4,  8,  48. 
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of  ooanterolainif  he  mast  then  exhibit  his  whole  damage,  for  he  can- 
not afterwards  maintain  a  separate  action  on  the  matter  bo  used  as 
a  set-off  or  any  part  of  it.^  Thus,  to  an  action  on  a  promissory 
note  given  in  payment  for  goods  sold,  the  defendant  pleaded  want  of 
consideration  by  reason  of  false  representations  of  the  payee  con- 
cerning the  value  of  the  goods,  and  the  plaintiff  recovered  judgment 
for  a  part  only  of  the  note.  It  was  held  that  the  defendant  waa 
barred  of  an  action  to  recover  further  damages  for  such  false  repre- 
sentations.^ So  also  ''the  defendant  having  elected  to  avail  himself 
of  his  claim  against  the  plaintiff  for  damages  by  means  of  a  separate 
action,  and  having  brought  his  action  and  prosecuted  it  till  a  verdict 
was  rendered,  could  not  also  avail  himself  of  the  same  claim  in  miti- 
gation of  damages  in  this  suit."^  A  judgment  for  the  defendant  in 
an  action  for  work  done  under  a  contract,  upon  the  ground  of  imper- 
fect performance  of  the  work,  is  a  bar  to  a  subsequent  action  by  him 
to  recover  damages  for  such  non-performance.  ''He  cannot  use  the 
same  defense  first  as  a  shield  and  then  as  a  sword."  ^  And  by  an 
even  stronger  reason,  when  a  verdict  is  found  against  the  defendant 
on  a  plea  of  set-off,  ho  is  estopped  from  suing  the  plaintiff  for  the 
demanS  specified  in  the  plea  of  set-off.^ 

§  764.    Oounterolaixii  not  Adjudicated. 

If  the  defendant  in  his  answer  sets  up  and  claims  a  set-off,  but 
the  record  shows  that,  on  the  trial  of  the  action,  the  court  excluded 
all  evidence  of  the  demand  sought  to  be  set  off  and  gave  judgment 
for  the  plaintiff,  that  judgment  cannot  be  pleaded  or  claimed  as  an 
estoppel  in  an  action  afterwards  brought  by  the  defendant  to  enforce 
the  same  claim.^    Hence  the  rejection  of  a  demand  offered  as  a 


^  ThompBon  v.  Schuster  (Dak.X  28  N. 
W.  Rep.  858;  Simes  ▼.  Zane,  24  Pa.  St 
242;  Inslee  ▼.  Hampton,  18  N.  T.  Su- 
preme Ct  156;  Nave  ▼.  W^iUon,  88  In<L 
294.  Compare  Wright  ▼.  Anderson,  117 
Ind.  849,  20  N.  £.  Rep.  247. 
•  ^  Burnett  v.  Smith,  4  Gray,  60.  See 
also  Sargent  v.  Fitzpatrick,  4  Gray,  611. 

M  Stevens  y.  Miller,  18  Gray,  288. 
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«■  O'Connor  v.  Vamey,  10  Gray,  281. 

^Eastmure  ▼.  Laws,  6  Bing.  N.  C 
444. 

«n  Hobbs  ▼.  Doff,  28  Cal.  596;  Garrotl 
▼.  Johnson.  11  Gill  &  J.  178,  86  Am. 
Dec.  272;  Kiday  ▼.  Hawey,  9  Gratt.  454. 
But  if,  in  the  trial  of  an  action,  the  de 
fendant  offered  evidence  in  support  of 
an  accoant  filed  by  him  in  set-off,  and 
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set-off  in  a  former  action,  is  no  bar  to  a  subsequent  suit  for  its 
recoYOry,  if  snob  demand  oould  not  legally  have  been  allowed  as  a  set- 
off, the  defect  arising  not  from  failure  of  proof  but  from  the  nature 
of  the  olaim.^  And  so  a  debt  which,  when  not  due,  the  debtor  has 
onsnccessfuUj  endeavored  to  use  as  a  set-off,  may,  when  it  becomes 
doe,  be  recovered  by  the  creditor/''  In  an  action  before  a  justice  of 
the  peaoCi  the  defendant  set  up  a  counterclaim  for  unliquidated  dam- 
ages greatly  exceeding  in  amount  the  justice's  jurisdiction.  But  he 
attempted  to  divide  his  claim,  putting  in  so  much  as  would  fall  within 
the  jurisdiction,  and  expressly  reserving  the  balance  for  a  future 
action.  It  was  held  that  the  justice  had  no  jurisdiction  to  pass  upon 
the  merits  of  defendant's  claim,  in  whole  or  in  part,  and  that  the 
course  pursued  by  defendant  would  not  preclude  him  from  presenting 
his  demand  for  such  damages  in  a  subsequent  suit  between  the  same 
parties.** 


I  766.    Voluntary  Allowance  of  Credit  or  Counterclaim. 

Where  the  plaintiff  recovers  judgment  by  default  against  the 
defendant  upon  an  account  annexed  to  his  writ,  in  which  account 
defendant  is  credited  for  certain  goods,  the  judgment  is  no  bar  to 
an  action  by  defendant  against  plaintiff  for  the  same  goods,  if  they 
were  not  credited  at  their  full  value  in  the  first  suit.^^  So  where  a 
plaintiff  gives  a  credit  in  his  statement,  and  the  defendant  there- 
opon  eonfesses  judgment,  and  subsequently  sues  the  plaintiff  for  a 
cause  identical  in  name  with  the  credit  allowed  in  the  first  suit,  he 
is  not  barred  by  the  former  judgment,  although  the  burden  is  on  him 


the  qaestton  of  its  allowance  or  disal- 
lowance was  submitted  to  and  passed 
Qpoa  by  the  Jury,  he  is  precluded  from 
•Cain  offering  proof  in  support  of  the 
ume  account  in  another  suit,  although 
the  Joiy  may  have  decided  in  the  for- 
mer suit  not  to  allow  it  Baker  ▼. 
StiBchfield.  67  Me.  SCS. 

«>Beebe  ▼.  Bull.  Id  Wwd.  SOi,  27 
An.  I>ec.  150;  De  Graaf  t.  Wyckofif  (X. 
T.X  22  K.  E.  Rep.  1118;  Haas  v.  Taylor, 
60  Ala.  450,  2  South.  Rep.  688. 


<^Crabtree  ▼.  Welles,  19  Dl.  55. 

^*  Lancaster  Manuf.  Co.  ▼.  Colgate, 
12  Ohio  St  844.  In  this  case  the  court 
said:  "We  see  no  reason  why  an  abor- 
tive attempt  to  invoke  a  Jurisdiction  not 
possessed  by  the  Justice  should  forever 
preclude  the  party  from  all  right  to  re- 
dress in  another  action. " 

«B  Minor  v.  Walter,  17  Mass.  237;  Mo- 
Bwen  V.  Bigelow,  40  Mich.  215. 
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to  show  that  the  credit  in  the  first  suit  did  not  cover  all  his  claim .^ 
But  a  judgment  by  defaalt,  npon  an  account  in  which  the  defendant 
is  credited  with  the  /uU  value  of  certain  items,  will  bar  an  action  by 
him  for  the  same  items.^  Hence  if,  in  an  action  at  law,  a  credit 
is  offered  to  be  allowed  to  the  defendant,  and  judgment  is  rendered 
on  the  verdict  for  the  balance  of  plaintiff's  demand,  the  defend- 
ant will  be  barred  of  another  action  to  recover  the  amount  of  that 
item  for  which  credit  was  given.^ 

§  766.    Equitable  Defenses  not  Oonoladed  by  Judgment  at 

Law. 

If  a  defendant  has  a  legal  defense  to  an  action  at  law,  he  mast 
present  it  in  that  action,  or  he  will  be  concluded,  and  equity  will  not 
relieve  him  unless  he  was  prevented  from  making  the  defense  by  the 
frand  of  the  other  party,  or  by  accident,  and  without  fanlt  in  himself. 
But  where  the  defense  is  equitable,  and  beyond  the  cognizance  of  a 
court  of  law,  the  defendant  will  not  be  concluded  by  his  failure  to 
plead  it  there,  but  may  assert  the  same  by  bill  in  equity  after  jadg- 
ment.^  But  in  those  states  where,  under  the  code  practice,  the 
defendant  is  authorized,  though  not  explicitly  required,  to  offer  as 
many  defenses  as  he  may  have,  equitable  as  well  as  legal,  to  any 
civil  action,  it  may  be  made  a  question  whether  he  will  be  precluded 
by  the  judgment  in  respect  to  an  equitable  defense  which  he  might 
have  set  up  but  omitted  to  present.  In  several  of  these  states,  the 
party  is  conclusively  presumed  to  have  made  use  of  all  his  equitable 
defenses  in  the  one  action,  and  is  not  suffered  to  urge  them  in  a  sub- 
sequent action  or  to  make  them  the  basis  of  a  claim  for  equitable 
relief  against  the  judgment.^  In  other  words,  the  statute  affording 
him  an  opportunity  to  avail  himself  of  his  equitable  defense,  it 
becomes  his  duty  to  avail  himself  of  it,  on  pain  of  being  afterwards 

^^Kaufif  ▼.  Messner.  4  Brewst.  9a  <?*  Waton  ▼.  Perkins.  65  Ga.  88;  Mo*- 

^  BriggB  ▼.  Richmond,  10  Pick.  891,  by  v.  Wall,  28  Mibs.  81:  Kims  ▼.  Yaughiu 

90  Am.  Dec.  526;  Minor  v.  Walter,  17  40  Mich.  866. 

Mass.  287;  Hudelmeyer  ▼.  Hughes.  18  «» Tattle  ▼.  Harrlll,  85  K.  Car.  456; 

Mo.  87.  Winfleld  ▼.  Bacon,  24  Barb.  154;  Foot 

«7«  Abbott  ▼.  Stevens,  117  Mass.  840.  t.  Sprague,  12  How.  Pr.  855. 
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estopped  from  relying  upon  it.  In  California,  on  the  other  hand,  it 
is  held  that  the  defendant  need  not  hring  forward  a  defense  of  this 
charaeter,  if  he  prefers  to  reserve  it  for  future  use.  "He  may  let  the 
jadgment  go  at  law,  and  file  his  bill  in  equity  for  relief.  Our  prac- 
tice, while  it  enlarges  the  field  of  remedy,  does  not  take  away  pre* 
existing  remedies  by  implication."^  And  in  the  same  state  it  is 
held  that  where,  in  an  action,  an  equitable  defense  is  dismissed 
without  being  presented  to  the  court,  the  judgment  therein  is  no  bar 
to  a  subsequent  action,  begun  in  due  time,  embracing  the  subject- 
matter  of  such  defense.^ 

§  767.    Oross-Actlozuu 

The  mle  constantly  insisted  on  in  the  foregoing  sections,  that  every 
matter  of  defense  is  concluded  by  the  judgment  which  might  and 
shoald  have  been  presented  in  the  action,  sometimes  comes  into 
apparent  conflict  with  the  equally  important  rule  that  a  matter  of 
setoff  or  recoupment,  not  inconsistent  with  the  plaintiff's  claim,  need 
not  be  80  presented,  but  may  be  reserved  as  the  basis  of  a  future 
action.  The  doubt  arises  in  cases  where  it  is  uncertain  whether  the 
same  transaction  gives  to  each  party  an  independent  cause  of  action, 
or  in  cases  where  the  defendant's  contention  is  both  a  defense  to  the 
plaintiff's  claim  and  a  ground  for  the  recovery  of  damages.  But  it  is 
believed  that  all  such  ambiguous  cases  may  be  solved  by  the  appli- 
cation of  the  following  rule :  Where  judgment  goes  against  the  defend- 
ant, and  he  afterwards  sues  the  plaintiff  on  a  cross-claim  which  he 
might  have  presented  in  the  first  suit  but  did  not,  if  the  facts  which 
he  must  establish  to  authorize  his  recovery  are  inconsistent  with  the 
facts  on  which  the  plaintiff  recovered  in  the  first  action,  or  in  direct 
opposition  to  them,  the  former  judgment  is  a  bar.  In  other  words, 
if  the  way  to  his  own  recovery  lies  through  a  negation  of  the  facts 
alleged  by  the  plaintiff,  that  negation  must  be  made  good  when  the 
facts  are  first  set  up.    For  afterwards  he  cannot  deny  what  the  judg- 


^  Lorraine  v.  Long,  6  Cal.  452;  Hough 
▼.  Waters.  80  Cal.  809;  Hills  v.  Sher- 
wood, 48  Cal.  888. 


^  McCreary  v.  Casey,  46  Cal.  12a 
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ment  affirms  to  be  trne.  But  if,  out  of  the  same  transaotion  or  state 
of  facts,  each  party  may  acquire  a  right  of  action, — so  that  the  facts 
on  which  the  plaintiff  recovered  may  very  well  be  true,  and  yet  the 
facts  on  which  the  defendant  seeks  to  recover  may  be  equally  true, — 
then  the  former  judgment  is  not  a  bar  to  the  maintenance  of  the 
present  suit.  For  example,  a  judgment  in  favor  of  a  carrier*  in  an 
action  by  him  to  recover  freight,  is  a  bar  to  an  action  by  the  owner 
of  the  goods  shipped  to  recover  damages  for  destruction  of  the  prop- 
erty, caused  by  a  failure  on  the  part  of  the  carrier  to  perform  his 
contract  of  transportation.  Where  goods  are  so  destroyed,  the  ship- 
per is  excused  from  freight,  and  a  recovery  of  damages  therefor  would 
be  inconsistent  with  the  carrier's  right  to  recover  freight.^  On  the 
other  hand,  where  the  defendant  contracted  to  dig  a  cellar  and  lay  a 
wall  for  the  plaintiff  by  a  certain  time  at  a  certain  price,  but  did  not 
complete  it  at  the  given  time,  whereby  the  plaintiff  suffered  damage; 
and  after  the  job  was  finished  the  defendant  sued  the  plaintiff  for 
the  balance  of  the  contract-price,  and  recovered  judgment  by  default; 
and  afterwards, plaintiff  brought  bis  action  for  damages  for  breach  of 
contract,  it  was  held  that  the  former  recovery  was  no  bar.^  In 
another  case,  a  purchaser  of  goods,  having  paid  for  them  partly  in 
cash  and  partly  by  his  note,  discovered  that  he  had  paid  for  more 
than  he  had  received,  but  nevertheless  suffered  the  vendor  to  recover 
judgment  against  him  on  the  note,  without  objecting  any  want  of 
consideration.  He  then  brought  an  action  to  recover  back  the 
amount  overpaid,  and  the  action  was  sustained;  for  giving  the  note 
being  a  payment,  a  cause  of  action  accrued  to  him  immediately, 
which  was  independent  of  the  judgment  upon  the  note.^ 

§  768.    Action  for  Price  of  Ooods  and  Cross- Action  for 

Breach  of  Warranty. 

In  an  important  English  case,^  the  rule  was  laid  down  that  in  all 
actions  for  goods  sold  and  delivered  with  a  warranty,  or  for  work  and 

^  Dunham  v.  Bower,  77  N.  Y.  76, 88     14  Am.  Rep.  680.  See  also  Foster  ▼.  Mil- 
Am«  Rep.  570.  liner,  50  Barb.  885. 

«« Davenport  v.  Hubbard,  46  Vt  300,        «»  Whitcomb  v.  WlUlams.  4  Pick.  838^ 

M  Mendel  v.  Bteel  8  Meea.  ft  W.  858L 
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labor,  as  well  as  in  actions  for  goods  agreed  to  be  supplied  according 
to  a  eontracty  it  is  competent  for  the  defendant  to  show  how  mach 
less  the  subject-matter  of  the  action  was  worth  by  reason  of  the 
breach  of  the  contract  or  warranty;  and  to  the  extent  that  he  obtains, 
or  is  capable  of  obtaining,  an  abatement  of  the  price  on  that  account, 
he  must  be  considered  as  having  received  satisfaction  for  the  breach, 
and  he  is  precluded  from  recovering  in  another  action  to  that  extent, 
Imt  no  more.    A  later  decision  in  the  Queen's  Bench  repeats  this  doc- 
trine, while  carrying  it  so  much  further  as  to  hold  that  the  vendee 
need  not  recoup  his  damages  in  the  first  action,  but  may  reserve  his 
whole  claim  to  be  made  the  basis  of  a  separate  action;  or,  as  inti- 
mated in  Mondel  v.  Steel,  he  has  his  option  to  divide  his  cause  of 
action,  using  as  much  of  it  as  practicable  in  reduction  of  the  vendor's 
recovery,  and  afterwards   suing  for  the  residue/''    To  a  certain 


« Davis  ▼.  Hedges.  L.  R.  6  Q.  B.  687. 
In  this  case  it  was  said  by  Hannen,  J.: 
*U  is  clear  that  before  any  action  is 
brought  for  the  price  of  an  article  sold 
with  a  warranty,  or  of  work  to  be  per- 
formed according  to  a  contract,  the 
person  to  whom  the  article  is  sold,  or 
for  whom  the  work  is  done,  may  pay 
the  fall  price  without  prejudice  to  his 
right  to  sue  for  the  breach  of  warranty 
or  contract,  and  to  recover  as  damages 
the  difference  between  the  real  value  of 
the  chattels  or  work,  and  what  it  would 
bSTe  been  if  the  warranty  or  contract 
^  Dot  been  broken.    Is  there  any  rea- 
iOQ  why  he  should  be  deprived  of  this 
right  by  the  mere  fact  of  his  opponent 
baving  commenced  an  action  for  the 
price?  We  think  that  there  is  none, 
ind  that  there  are  some  strong  reasons 
^by  be  should  not.    It  appears  from 
^^  passages  above  cited  from  the  Judg- 
<n«nt  in  Mondel  v.  Steel,  that  the  pres- 
ent practice  of  allowing  the  defense  of 
^  inferiority  of  the  thing  done  to  that 
^utracted  for  to  be  applied  in  reduc- 
tion of  damages  was  introduced  (on  the 
<*Q«  principle  that  the  statutes  of  set- 
off were  passed)  for  the  benefit  of  de- 
fendants.   It  would  greatly  diminish 


the  benefit,  and  in  some  cases  altogeth- 
er neutralize  it,  if  the  defendant  were 
not  allowed  an  option  in  the  matter. 
The  hypothesis  is  that  the  plaintiff  for 
the  price  is  in  default.  The  conditions 
on  which  he  can  bring  his  action  are 
usually  simple  and  immediate.  The 
warranted  chattel  has  been  delivered, 
or  the  work  contracted  for  has  been 
done;  and  the  right  to  bring  an  action 
for  the  price,  unless  there  is  some  stip- 
ulation to  the  contrary,  arises.  On  the 
other  hand,  the  extent  to  which  a  breach 
of  warranty  or  breach  of  contract  may 
afford  a  defense  is  usually  uncertain;  it 
may  take  some  time  to  ascertain  to 
what  amount  the  value  of  the  article  or 
work  is  diminished  by  the  plaintiff's  de- 
fault It  is  unreasonable,  therefore, 
that  he  should  be  able  to  fix  the  time  at 
which  the  money  value  of  his  default 
shall  be  ascertained.  In  many  cases 
the  extent  to  which  the  value  of  works 
may  be  diminished  by  defect  in  their 
execution  may  be  altogether  incapable 
of  discovery  until  some  time  after  the 
day  of  payment  has  arrived.  Surely 
the  right  to  redress  for  the  diminution 
of  value,  when  discovered,  ought  not 
to  depend  on  the  accident  whether  the 
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extent  the  American  decisions  follow  the  English  rale  thus  estab- 
lished, but  not  to  its  extreme  position.    In  one  of  the  recent  cases, 
where  the  vendee  of  a  machine  brought  his  action  against  the  vendor 
for  damages  for  breach  of  a  warranty  made  upon  the  sale,  and  the 
defendant  pleaded  a  judgment  recovered  by  him  against  the  plaintiff 
npon  some  of  the  notes  given  for  the  purchase  price,  it  was  held  that 
such  judgment  was  no  bar  to  the  present  action.     The  court  said : 
''The  facts  constituting  the  cause  of  action  in  this  case  were  not 
involved  in  the  former  action  upon  the  notes,  and  could  only  have 
been  properly  presented  for  adjudication  therein  by  affirmative  alle- 
gations and  proof  on  the  part  of  the  defendant  in  such  action,  in  the 
nature  of  counterclaim  or  recoupment.     Formerly,  in  such  an  action, 
the  practice  allowed  a  full  recovery  of  the  purchase  price  and  left 
the  vendee  to  seek  his  remedy  by  a  cross-action.^    Now  the  vendee 
has  his  election  to  plead  the  breach  of  contract  of  warranty  in  reduc- 
tion of  damages,  in  an  action  brought  by  the  vendor  for  the  price,  or 
to  bring  a  cross-action,  as  was  done  in  this  case.     Such  action  is  not 
barred  by  the  former  recovery  of  the  price."  ^    In  some  of  the  states 
the  courts  bold  that  a  judgment  by  default  for  the  price  of  an  article 
sold  is  no  bar  to  an  action  for  damages  for  breach  of  the  warranty.^ 
But  the  view  advanced  by  the  English  cases  above  cited — that  the 
vendee  may  use  part  of  his  claim  in  reduction  of  the  vendor's  recov- 
ery and  sue  for  the  balance  in  a  separate  action — has  not  found 
favor  in  any  of  our  courts.    For  the  most  part  he  is  given  his  elec- 
tion as  to  which  course  he  will  pursue,  but  he  cannot  split  up  one 
entire  demand.     Hence  he  may  sue  for  the  breach  of  warranty,  not- 
withstanding a  former  recovery  of  the  price,  only  in  cases  where 
he  did  not  interpose  the  breach  of  warranty  as  a  counterclaim  or 
ground  of  recoupment  in  the  first  suit.^^    And  if  he  elects  to  recoup 


contracting  party  in  the  wrong  had  or 
had  not  issued  a  writ  for  the  price. " 

^  Citing  Mondel  v.  Steel,  8  Mees.  & 
W.  858,  and  Rigg  v.  Banbridge,  15 
Mees.  &  W.  598. 

^^Thoreson  v.  Minneapolis  Harvest- 
er Works,  29  Minn.  841,  18  N.  W.  Rep. 
156,  citing  Davis  ▼.  Hedges,  L.  R.  6  Q* 
B.  687;  Bodurtha  v.  Phelon,  18  Gray, 
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418;  McKnight  ▼.  Devlin,  52  N.  Y.  899; 
Barker  v.  Cleveland.  19  Mich.  280;  Ben]. 
Sales  (8d  edn. )  894r^99. 

«« Parker  v.  Roberts,  68  N.  H.  481; 
Bascom  v.  Manning,  52  K.  H.  182;  Bo- 
durtha V.  Phelon,  18  Gray,  418. 

«i  Barth  ▼.  Burt,  48  Barb.  628;  Cook 
V.  Moseley,  18  Wend.  277;  Earl  ▼.  Built 
15  Cal.  421. 
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bis  damages,  for  the  breach  of  warranty,  when  sued  for  the  price,  a 
decision  against  him  in  that  form  will  be  a  bar  to  another  action 
broQgbt  upon  the  warranty.**^  Bat  even  the  privilege  of  reserving 
bis  claim  for  damages,  to  be  made  the  foundation  of  a  separate 
action,  is  not  universally  conceded  to  the  vendee.  In  at  least  two 
states,  as  appears  from  the  reported  cases,  when  the  vendee  saes  for 
breach  of  warranty  of  the  goods  sold,  or  for  failure  of  manufactured 
articles  to  correspond  with  the  contract,  the  seller  may  fully  rely 
upon  a  judgment  previously  recovered  by  him  for  the  price,  as  a  com> 
plete  bar  to  the  action.^  Whatever  may  be  the  rule,  a  parallel  doc* 
trine  should  be  applied  in  cases  where  the  two  suits  occur  in  the 
inverse  order  to  that  hitherto  supposed.  That  is,  when  the  purchaser 
of  goods  begins  the  litigation  by  suing  for  damages  caused  by  tho 
failure  of  the  articles  to  correspond  with  the  contract  stipulations  or 
the  warranty,  the  vendor  should  have  the  same  option  granted  to  tho 
vendee,  viz.,  the  right  either  to  claim  the  purchase-price  by  way  of 
8et-o£f  or  recoupment,  or  to  reserve  it  as  the  basis  of  a  subsequent 
action.     And  so  the  authorities  hold.^ 

I  769.    Action  for  Services  and  Oross- Action  for  Negli- 
gence. 

A  question  closely  analogous  to  that  discussed  in  the  preceding 
section  is  presented  in  cases  where  an  action  for  damages  for  the  neg-^ 
ligent  performance  of  given  services  is  met  by  a  plea  of  a  former 
recovery  of  the  value  of  such  services.  In  New  York  it  is  held  that 
such  a  plea  is  a  complete  bar.  Thus,  where  a  physician  sued  a  party 
for  services  rendered  by  him  in  treating  a  broken  limb,  and  the 
defendant  appeared  and  pleaded  a  general  denial,  it  was  held  that 
the  fact  of  performance  of  plaintiff's  contract  was  impliedly  averred 
and  denied  by  the  pleadings,  and  that  a  judgment  in  favor  of  the 
plaintiff,  for  the  services  as  claimed,  necessarily  included  the  fact  of 
due  performance  by  the  plaintiff,  and  that  the  question  of  malpractice 


^Tfmmoos  v.  Dnnn,  4  Ohio  St  680. 
«■  Davis  ▼.  Tallcot,  19  N.  Y.  184;    GU- 
•on  ▼.  Bingham.  48  Yt  4ia 


«•  Barker  v.  Qeveland,  19  Mich«  SSa 
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was  iiiyol\red  in  the  issne  and  oonclnded  by  the  judgment,  so  that  the 
patient  could  not  thereafter  ene  upon  that  cause  of  action.^  And  a 
fiimilar  rule  has  been  applied  in  Massachusetts  (though  the  seryices 
were  of  an  entirely  dififerent  nature),  where  defense  was  taken  to  the 
first  action  on  the  ground  of  negligence,  but  without  seeking  to  recoap 
the  damages.^  But  these  cases  have  been  vigorously  criticised  and 
resolutely  denied,  in  decisions  rendered  in  other  states,  which  seem 
to  us  to  be  much  better  supported  by  legal  reason  and  the  best  con- 
siderations of  convenience  and  justice.  This  may  be  illustrated  by 
the  judgment  in  the  case  of  Ressequie  v.  Byers,^  where,  after  an 
action  was  commenced  against  a  physician  for  malpractice  in  attend- 
ance upon  a  certain  case,  he  instituted  a  suit  before  a  justice  of  the 
peace  for  the  value  of  his  services  for  such  attendance,  in  which  suit 
the  defendant  interposed  a  general  denial  as  to  the  value  of  the  serv- 
ices, but  afterwards  failed  to  appear  at  the  trial,  and  judgment  was 
given  for  the  physician  for  the  amount  he  claimed.  It  was  held  that 
such  judgment  was  no  defense  to  the  action  for  malpractice,  and  a 
supplemental  answer  setting  it  up  as  a  plea  in  bar  thereto  was  demur- 
rable.*^ In  order,  however,  to  complete  the  discussion  of  this  topic, 
it  is  necessary  to  add  that  if,  in  an  action  for  the  services,  the  employer 
does  allege  negligence  or  want  of  skill  and  seeks  to  recoup  his  dam- 


^  BelliDger  ▼.  Craigue,  81  Barb.  584; 
Edwards  v.  Stewart,  15  Barb.  67;  Gates 
▼.  Preston,  41  N.  Y.  118;  Blair  ▼.  Bart- 
lett.  75  N.  T.  150.  See  also  White  ▼. 
Merritt,  7  N.  Y.  852. 

^^Merriam  v.  Woodcocic,  104  Mass. 
S26. 

«53  Wis.  650,  9  N.  W.  Rep.  779,  88 
Am.  Rep.  775. 

««The  court  said:  "The  plaintiffs 
claim  for  damages  resulting  from  mal- 
practice constitutes  a  separate  and  inde- 
pendent cause  of  action,  which  he  can 
enforce  without  disturbing  any  matter 
litigated  in  that  case.  He  was  not  com- 
pelled to  make  the  defense  before  the 
justice  that  the  defendant's  services 
were  of  no  value,  in  order  to  save  his 
rights.  He  had  his  election  either  to 
recoup  his  damages  pro  tanto  in  the  jus- 
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tick's  court  or  go  for  his  entire  claim  in 
this.  It  seems  to  us  that  this  is  the  bet- 
ter and  more  convenient  rule  to  lay 
down  upon  the  subject  If  the  plain- 
tiff were  compelled  to  make  his  defense 
in  the  justice's  court,  that  the  profes- 
sional services  were  of  no  value,  and 
that  he  had  been  injured  by  the  defend- 
ant's negligence,  then  it  would  follow 
that  he  must  either  split  up  his  demand 
so  that  there  might  be  two  suits  instead 
of  one  upon  it,  or  content  himself  with 
merely  defeating  the  claim  for  services, 
or  limit  his  damages  to  $200,  the  extent 
of  the  jurisdiction  of  the  justice.  We 
are  not  inclined  to  adopt  a  rule  that 
would  lead  to  any  such  inconvenient 
consequences.  *  See  also  Sykes  v.  Bon- 
ner, 1  Cincin.  (Ohio)  464;  Minnaugh  ▼. 
Partlin  (Mich.).  84  N.  W.  Rep.  717. 
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ages  arising  therefrom,  a  jadgment  rendered  against  him  for  the  full 
amount  of  the  plaintiff's  claim,  will  bar  any  subsequent  action  which 
be  may  bring  for  the  recovery  of  such  damages.^  Thus,  to  a  suit 
against  two  surgeons  for  malpractice,  a  separate  answer  by  one  that 
he  had  sued  the  plaintiff  before  a  justice,  to  recover  for  bis  services 
in  the  same  matter,  and  that  there  was  an  answer  that  the  services 
were  worthless,  and  a  trial  and  judgment  for  the  amount  of  tbe  claim 
sued  for,  which  remains  in  force,  is  a  good  plea.^  And  of  course  the 
defense  of  malpractice  is  barred  by  a  judgment  on  the  merits  rendered 
for  the  surgeon  in  a  suit  against  him  by  the  patient  for  the  same 
alleged  malpractice,**^ 

Pabt  YI.    Who  mat  takb  Advantagb  of  thb  Bab. 


§  770.    Joint  Oontractors. 

In  one  of  the  early  decisions  of  the  United  States  Supreme  Court 
the  position  was  taken  by  Chief  Justice  Marshall  that  a  recovery  in 
an  action  against  one  of  the  obligors  on  a  joint  bond,  without  satis- 
faction, was  no  bar  to  a  subsequent  action  against  a  co-obligor.*^ 
But  this  ruling  has  been  much  criticised,  and  although  tbe  case  may 
never  have  been  explicitly  overruled,  yet  the  doctrine  which  it 
announced  has  been  completely  abandoned  by  that  court,  and  the 
later  utterances  of  the  same  tribunal  have  sanctioned  an  exactly 
opposite  view.***  The  opinion  that  such  a  judgment  does  not  merge 
the  cause  of  action  against  the  other  obligor  appears  to  be  still 
adhered  to  in  one  of  our  states.***     But  this  stands  as  an  exception 


^SoQtli  &  North  Alabama  R.  Co.  v. 
Henlein,  66  Ala.  868;  Howell  v.  Qood- 
rich.  69  UL  666. 

«»Oobie  V.  Dmon»  86  Ind.  827, 44  Am. 
Rep.80a 

<u  Haynet  ▼.  Ordway.  68  N.  H.  167. 

">Sbeehj  ▼•  Mandeville,  6  Cranch, 
S68. 

MMaaon  ▼.  Eldred,  6  Wall.  881;  Ses- 
tions  ▼.  Johnson,  86  U.  8.  847;  United 
Butet  V.  ^mes,  100  U.  8. 85.  In  Ferrall 
V.  Bradford,  8  Fla.  606,  60  Am.  Dec 


298,  the  opinion  is  expressed  that  the 
decision  in  8heehy  v.  Mandeville  was 
calculated  to  do  perfect  Justice  between 
the  parties  concerned  in  it,  but  was  en- 
tirely erroneous  in  principle  and  has 
been  repeatedly  disapproved. 

><M  Collins  V.  Lemasters,  1  Bail.  (S. 
Car.)  Law,  848.  21  Am.  Dea  469;  Treas- 
urers V.  Bates.  2  Bail.  (8.  Car.)  Law, 
862;  Union  Bank  v.  Hodges,  11  Rich. 
480. 
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to  the  universal  consensas  of  opinion  in  England  and  America,  and 
the  rale  is  now  established,  by  nothing  less  than  a  maltitade  of 
authorities,  that  where  the  contract  or  obligation  sued  on  is  joints  a 
recovery  against  one  of  the  joint  contractors  merges  the  entire  cause 
of  action  and  bars  any  subsequent  suit  on  the  same  obligation  against 
the  other  debtors  or  any  of  them.**  **It  is  perfectly  well  settled,** 
eays  the  supreme  court  of  Wisconsin,  "that  if  the  holder  of  a  joint 
debt  or  obligation  sues  one  of  the  joint  debtors  and  obtains  judgment 
therein  against  him,  and  then  sues  another  of  the  joint  debtors  for 
the  same  debt  or  obligation,  the  latter  may  plead  such  judgment 
against  bis  co-debtor  and  bar  the  action.  This  is  so  becaase  the 
joint  debt  is  merged  in  the  judgment  against  the  debtor  first  saed, 
and  being  indivisible  it  cannot  be  merged  or  cancelled  as  to  one  and 
existing  and  operative  as  to  another  joint  debtor.*'^  According  to 
another  learned  court,  ''a  separate  judgment  taken  against  one  of 
several  joint  makers  of  a  note,  in  a  suit  to  which  the  others  are  not 
parties,  or  in  which  steps  are  not  taken  to  preserve  the  right  to  a 
subsequent  judgment  against  such  others,  may  be  pleaded  as  a  bar 
to  a  subsequent  suit  against  those  not  included  in  the  first  suit  or 
judgment."^  In  the  leading  English  case  on  this  subject  it  was 
well  said  by  Baron  Parke:  ''The  distinction  between  the  case  of  a 
joint  and  several  contract  is  very  clean     It  is  argued  that  each  party 

^KiDg  ▼.  Hoare,  18  Mees.  &  W.  494;  ▼.  Porter,  5  Dana,  299.  80  Am.  Dec.  680; 
Ex  parU  HiggioB,  8  De  Gex  &  J.  88;  Pfau  v.  Lorain.  1  Cincin.  78;  Cainton 
EendaU  ▼.  Hamilton,  L.  R  4  App.  Cas.  Bank  ▼.  Hart.  5  Ohio  St  83;  Taylor  ▼. 
504;  Mason  V.  Eldred.  6  W^all.  281;  Ses-  Claypool,  6  Blackf.  657;  Barnett  ▼. 
sions  V.  Johnson.  95  U.  S.  847;  United  Judaj.  88  Ind.  86;  Root  v.  Dill,  88  Ind. 
States  V.  Ames.  100  U.  S.  85;  Willings  169;  Crosby  v.  Jeroloman.  87  Ind.  264; 
▼.  Consequa.  1  Pet.  C.  C.  801;  Trafton  Robinson  ▼.  Snyder,  74  Ind.  110;  Wil- 
V.  United  States.  8  Story.  646;  Ward  v.  ton  v.  Buell,  117  Ind.  815. 20  N.  £.  Rep. 
Johnson,  18  Mass.  148;  Gibbs  v.  Bry-  281;  Wann  ▼.  McNulty,  2  Gilm.  856,  43 
ant,  1  Pick.  118;  Robertson  ▼.  Smith,  Am.  Dec.  68;  Moore  v.  Rogers,  19  IlL 
18  Johns.  4o9.  9  Am.  Dec.  227;  Penny  ▼.  '848;  Mitchell  v.  Brewster,  28  111.  163; 
Martin,  4  Johns.  Ch.  567;  Olmstead  ▼.  People  v.  Harrison,  82  Dl.  84;  Bone- 
Webster,  4  N.  T.  418;  Suydam  ▼.  Bar-  steel  ▼.  Todd,  9  Mich.  871.  80  Am.  Dee. 
ber.  18  N.  Y.  468,  75  Am.  Dec.  264;  90. 

Smith  ▼.  Black.  9  Serg.  &  R.  142,  11  «»Lauerv.  Bandow,  48  Wis.  638, 4  N. 

Am.  Dec.  086;  Moale  ▼.  Hollins,  11  Gill  W.  Rep.  774;  Bowen  v.  Hastings.  47 

&  J.  11,  83  Am.  Dec.  684;   Brown  ▼.  Wis.  282,  2  N.  W.  Rep.  801. 

Johnson.  13  Gratt  644;  Ferrall  v.  Brad-  •^^Kennard  ▼.  Carter,  64  Ii^  3L 
ford,  2  Fla.  508,  50  Am.  Dec.  293;  £Uiot 
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to  a  joint  contract  is  severally  liable;  and  so  he  is  in  one  sense,  that 
if  soed  severally,  and  he  does  not  plead  in  abatement,  he  is  liable  to 
pay  the  entire  debt ;  but  he  is  not  severally  liable  in  the  same  sense 
as  he  is  on  a  joint  and  several  bond,  v^hioh  instrument,  though  on 
one  piece  of  paper  or  parchment,  in  effect  comprises  the  joint  bond 
of  all  and  the  several  bonds  of  each  of  the  obligors,  and  gives  differ- 
ent remedies  to  the  obligee.*'^ 

And  if  it  is  true  that  a  judgment  in  an  action  upon  a  joint  contract 
brought  against  one  of  the  debtors  will  bar  a  subsequent  suit  against 
any  other  of  them  on  the  same  obligation,  it  is  no  less  true  that  such 
judgment  may  be  pleaded  in  bar  to  an  action  afterwards  brought 
against  all  the  contractors  together.^  But  where  two  joint  makers 
of  a  note  are  sued,  and  one  claims  to  be  released  because  a  former 
judgment  rendcfted  on  such  note  is  still  subsisting  against  his 
co-maker,  the  burden  is  upon  him  to  establish  the  fact."^  It  may 
be  here  mentioned  that  indorsers  before  delivery  to  the  payee  are 
jointly  liable,  not  severally,  as  there  is  no  express  agreement  for  a 
several  liability,  and  hence  a  judgment  against  one  bars  suits  against 
ibe  others."^  So  strictly  is  the  main  rule  applied  that  it  has  recently 
been  held  in  England  that  a  judgment  against  two  persons  who  had 
borrowed  money  from  the  plaintiff  (though  the  judgment  remains 
unsatisfied)  is  a  bar  to  another  action  by  the  same  plaintiff  against  a 
third  person  who  is  afterwards  discovered  to  have  been  really  inter- 
estedy  as  a  partner,  with  the  two  debtors  in  the  business  for  the  pur- 
poses of  which  the  money  was  borrowed,^^' 

In  a  few  cases,  however,  the  strict  application  of  this  rule  has  been 
relaxed,  in  view  of  circumstances  which  would  render  its  operation 
too  harsh  and  inequitable.  Thus  it  has  been  held  that  where  one  of 
two  joint  debtors  is  dead,  a  judgment  recovered  against  the  survivor 
(which  remains  unsatisfied)  is  not  a  bar  to  proceedings  on  the  orig- 
inal claim  against  the  estate  of  the  other.^"    This  decision  may  per- 

"*Elng  V.  Hoare,  18  Mees.  &  W.  494.  •!>  Kendall  v.  Hamilton.  L.  R.  4  App. 

"•Reynolds  v.  PitUbnrgh,  etc.,  B.  Caa.  604. 

Co..  80  Ohio  8t  COS;  iKs parte  Hlggins.  n>Devol  v.  Halstead.    16    Ind.  287. 

•8  De  Gez  ft  J.  88.  See  also  Wejer  v.  Thornburgh,  15  Ind. 

•»  Robinson  ▼.  Snyder.  97  Ind.  68.  124. 

*^  Brady  v.  Reynolda«  18  CaL  81. 
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haps  be  sustained  on  the  theory  that  the  death  of  the  one  debtor  in 
some  way  severed  their  joint  relationship,  or  becaose  the  plaintiff 
could  not  choose  whether  to  sue  them  jointly  or  severally,  and  there- 
fore should  not  be  taken  as  having  released  the  estate  of  the  one  not 
joined.     In  another  case,  A.,  B.,  and  C.  were  joint  obligors  in  a  bond 
to  D.     On  a  breach  of  the  condition,  D.  sued  the  obligors,  and  by  the 
fraudulent  statements  of  A.  and  B.  he  was  led  to  discontinue  the  suit 
as  to  them  and  take  judgment  against  C.  alone.     D.  then  sued  A. 
and  B.  on  the  bond  (the  judgment  against  C.  remaining  unsatisfied), 
and  they  pleaded  the  former  judgment  in  bar,  to  which  D.  replied 
their  fraud,  and  they  demurred  to  the  replication.     It  was  held  that 
the  judgment  was  no  bar."^    But  we  are  unable  to  discover  auy 
ground,  good  in  law,  on  which  this  ruling  can  be  sustained.    We 
must  also  be  careful  to  distinguish  actions  on  the  original  debt  from 
actions  on  subsidiary  or  collateral  obligations.     Thus,  where  one  of 
three  joint  covenantors  gave  a  bill  of  exchange  for  part  of  the  debt 
secured  by  the  covenant,  on  which  bill  judgment  was  recovered,  it  was 
held  to  be  no  bar  to  an  action  of  covenant  against  the  three,  such 
bill,  though  stated  to  have  been  given  for  the  payment  and  in  satis- 
faction of  the  debt,  not  being  averred  to  have  been  accepted  as  satis- 
faction or  to  have  produced  it  in  fact.'^^    And  it  is  also  necessary, 
before  applying  the  rule  in  question,  to  be  sure  that  the  parties  sap- 
posed  to  be  jointly  liable  really  occupy  that  relation.     For  example, 
the  insurers  of  a  vessel  and  the  owners  of  another  vessel,  which  injures 
the  first  in  a  collision,  are  not  jointly  liable  in  any  such  sense  that 
a  decree  in  admiralty,  awarding  damages  against  the  vessel  in  fault, 
which  does  not  produce  complete  satisfaction,  can  be  pleaded  in  bar 
to  an  action  against  the  insurers  for  the  balance  of  the  loss.    There  is 
no  such  privity  between  the  indemnitor  and  a  third  person  who  may 
be  liable  for  the  same  damages,  as  that  between  joint  trespassers  or 
joint  contractors."* 

BM  Ferrall  v.  Bradford,  2  Fla.  606,  60        n^DnDham  ▼.  New  England  Mut  Ins. 
Am.  Dec.  298.  Ck>.,  1  Lowell,  268. 

»(^  Drake  v.  MitcbeU,  8  East,  261. 
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§  771.    One  Joint  Oontractor  a  Non-Besident. 

Courts  have  not  hesitated  to  set  aside  the  rule  just  considered  in 
eases  of  absolate  necessity.  And  such  a  case  arises  when  one  of  the 
joint  debtors  is  a  non-resident.  Here  it  is  plainly  impossible  for  the 
plaintiff  to  secure  a  valid  judgment  against  them  both  in  one  action. 
And  therefore  his  election  to  sue  the  one  who  is  within  the  jurisdic- 
tion is  not  an  implied  release  of  the  other.  Accordingly  it  is  well 
settled  that  an  unsatisfied  judgment  against  one  of  two  joint  debtors 
does  not  bar  a  subsequent  action  upon  the  original  claim  against  the 
other,  where  the  latter,  at  the  time  the  first  suit  was  brought,  was 
without  the  jurisdiction  of  the  state  and  consequently  beyond  the 
reach  of  legal  service ;  in  such  case  it  stands  in  the  same  situation 
as  where  judgment  has  been  rendered  in  a  suit  against  one  party  to 
a  joint  and  several  contract.*'^  On  the  same  principle,  where  a  suit 
was  brought  in  New  York  against  two  joint  debtors,  one  of  whom  was 
not  served  with  process  and  did  not  appear  in  the  suit,  and  judg- 
ment was  rendered  in  form  against  both;  it  was  held  that  an  action 
brought  subsequently  in  Michigan,  against  the  two,  was  properly 
brought  upon  the  original  demand  instead  of  upon  the  judgment.^ 

S  772.    Effect  of  Joint  Debtor  Acts. 

In  several  of  the  states  statutes  have  been  enacted — commonly 
eaUed  ''joint  debtor  acts'* — which  provide  that  where  an  action  is 
hronght  upon  a  joint  contract  or  obligation,  and  some  of  the  persons 
named  as  defendants  are  not  served  with  process,  judgment  may  be 
entered  against  all  the  defendants,  if  the  joint  liability  is  found  as 
alleged,  to  be  enforced  against  joint  property  of  all  and  the  indi- 
vidaal  property  of  those  served.     And  further  clauses  in  these  stat- 

■i' Dennett  v.  Chick,  2  Me.  191,  11  Gray.  114;  Brown  v.  Birdsall.  29  Barb. 

Am.  Dec.  60;  Rand  v.  Nntter.  66  Me.  649;  Campbell  y.  Steel  11  Pa.  St  894; 

B89;  West  y.  Farbisb,  67  Me.  17;  Olcott  Tobo   y.  McOovern.  42  Obio  SU  1 1 ; 

▼.  Little,  9  K.  H.  269,  82  Am.  Dec.  867;  Merriman  y.  Barker  (Ind.),  22  N.  E.  Rep. 

Bnrtv.  Bteyeni,  22  N.  H.  282;  TibbetU  992. 

y.  Skapleigh,  60  K.  H.  487;  Tappan  v.  ^UBonesteel  v.  Todd,  9  Mich.  871,  80 

Bnien,  6  Mass.  198;  Odom  v.  Denny,  16  Am.  Deo.  90L 
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uteB  haye  been  oonstrued  as  declaring  that  the  individual  liability 
of  one  not  served  continues  to  exist  notwithstanding  the  rendition 
of  such  a  joint  judgment.  Hence  these  acts  materially  modify  the 
common  law  rule.  In  point  of  fact,  they  make  all  contracts  several 
in  their  legal  effect,  although  joint  in  form.  And  consequently,  after 
such  a  judgment  is  recovered,  a  defendant  who  was  not  served  in  the 
first  action  may  be  sued  upon  the  original  claim  and  held  to  a  per- 
sonal liability."^  In  some  other  states,  although  a  separate  action 
against  a  defendant  in  that  position  is  not  allowed,  yet  the  statatea 
authorize  a  proceeding  by  which,  after  due  notice  and  an  opportu- 
nity to  be  heard,  a  defendant  who  was  not  served  in  the  original  action 
may  be  connected  with  the  judgment  therein,  so  as  to  be  personally 
liable  for  its  satisfaction.  The  effect  of  these  statutes  is  explained 
by  the  supreme  court  of  Wisconsin  in  a  recent  case,  from  which  we 
quote  as  follows:  '"At  the  common  law,  if  the  plaintiff  in  an  action 
on  a  joint  obligation  failed  to  obtain  service  of  process  on  one  of  the 
joint  debtors,  and  proceeded  to  judgment  against  those  served,  his 
remedy  was  gone  against  the  debtor  not  served,  because  the  obliga- 
tion was  indivisible  and  had  become  merged  in  the  judgment,  and 
there  was  nothing  left  upon  which  he  could  predicate  another  action. 
The  statute  was  enacted  to  give  the  plaintiff  a  remedy  in  such  a  case 
against  the  joint  debtor  not  served.  It  does  not  give  an  action  oii 
the  original  joint  obligation,  because  that  is  merged  in  the  judgment 
against  the  joint  debtor  or  debtors  served  with  process;  but  it  gives 
a  proceeding  in  the  nature  of  scire  facias  against  the  joint  debtor  not 
served,  which  may  result  in  holding  him  bound  by  the  judgment  in 
the  same  manner  as  if  he  had  been  originally  summoned.  But  if 
the  obligation  is  several,  as  well  as  joint,  it  is  divisible,  and  the  judg- 
ment upon  it  against  one  debtor  does  not  merge  the  several  obliga- 
tion of  another  debtor  not  summoned.  That  remains,  and  the  plain- 
tiff may  bring  another  action  upon  it  against  the  latter;  but  in  such 
a  case  the  statute  does  not  give  the  plaintiff  the  remedy  therein  pre- 
scribed, in  addition  to  his  common  law  right  of  action  on  the  orig- 

•i*  Oakley  v.  Aspinwall  4  K.  T.  516;     56  Tex.  198;  Bmith  v.  Coopera,  9  Io^k 
Rufty  V.  Claywell,  98  N.  Car.  806;  Ells     876. 
V.  Bone,  71  Ga.  466;  Wootert  ▼.  Smith, 
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inal  debt.    In  short,  the  joint  debtors  of  the  statute  are  those  who 
are  jointly  and  not  severally  liable  for  the  same  debt.**^ 

S  773.    Successfal  Defense  by  one  Joint  Debtor. 

A  saceessful  defense  made  by  one  of  the  joint  debtors  in  an  action 
against  him,  if  it  was  not  on  a  ground  purely  personal  to  himself, will 
bar  a  future  action  by  the  same  plaintiff  on  the  same  obligation 
agaiust  another  of  the  debtors.  ''If  a  verdict  and  judgment  for  the 
plaintiff  against  one  of  several  who  are  jointly  bound  may  be  admitted 
in  evidence  in  an  action  against  another  as  a  bar,  it  would  seem  to 
be  a  necessary  corollary  (if  the  deduction  be  not  a  fortiori)  that  a 
?erdict  and  judgment  against  the  plaintiff  in  the  former  action,  upon 
an  issue  going  to  the  merits  and  ascertaining  that  the  plaintiff  never 
bad  any  cause  of  action  against  that  defendant,  would  be  admissible 
as  a  bar  to  a  subsequent  action  against  another  so  jointly  bound."  "^ 
At  common  law,  a  verdict  and  judgment  against  the  plaintiff,  in  his 
action  against  all  the  debtors  jointly,  since  it  might  be  based  merely 
on  the  ground  of  his  having  failed  to  establish  a  joint  liability ,would 
not  be  necessarily  oonclusive  in  an  action  afterwards  brought  by  him 
against  one  of  the  former  defendants,  alleging  a  several  liability. 
But  where  the  statute  provides  that,  in  an  action  on  a  joint  contract, 
judgment  may  be  rendered  against  one  or  more  of  the  defendants 
individually,  if  it  should  turn  out  upon  the  trial  that  only  one  or  more 
of  them  is  liable  upon  the  contract,  a  judgment  on  the  merits  in  favor 
of  all  the  defendants  in  such  action  is  a  bar  to  a  subsequent  action, 
by  the  same  plaintiff  on  the  same  alleged  promise,  against  one  of  the 
defendants  in  the  former  suit.  For  the  several  liability  of  that  defend- 
ant was  no  less  involved  in  the  determination  of  the  first  action  than 
was  his  joint  liability,  it  being  as  much  the  right  of  the  plaintiff  in 
that  case  to  litigate  and  enforce  the  one  as  the  other.  And  "if  he 
availed  himself  of  his  right  to  a  several  judgment  against  the  defend- 

«DI11  V.  White.  63  Wis.  466,  9  N.  W.  Phillips  v.  Ward.  3  Hurl,  ft  0.  717;  Ne- 

Rap.  404.    See  also  Yoho  y.  McQovem,  yille  y.  Hancock.  15  Ark.  611;  Hill  y. 

480hlo St  11;  Erwin  v.  Scotien,  40  Ind.  Morse,  61  Me.  541;  Hunt  y.  TerrU,  7  J. 

389.  J.  Mar.  67. 

■1  Brown  v.  Johnson,  18  Gratt  644; 
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ant  in  that  [former]  action,  the  question  at  issde  in  this  [latter]  oaae 
has  been  adjudicated ;  if  he  did  not,  it  was  his  own  fault,  for  he  had 
the  opportunity  to  do  so;  and  the  result  in  either  case  is  the  same.**  *" 


§  774.    Joint  and  Several  Contractors. 

If  the  contract  or  obligation  put  in  suit  is  joint  and  several,  it  is 
not  merged  in  a  judgment  recovered  against  one  of  the  contractors,  and 
such  a  judgment,  so  long  as  it  remains  unsatisfied,  will  not  bar  an 
action  against  another  of  the  contractors.'''  As  was  remarked  in  the 
case  first  cited,  a  joint  and  several  bond,  "though  on  one  piece  of 
paper  or  parchment,  in  effect  comprises  the  joint  bond  of  all  and  the 
several  bonds  of  each  of  the  obligors,  and  gives  different  remedies  to 
the  obligee."  And  this  rule  has  been  extended  by  analogy  to  cases 
where  two  or  more  parties  are  jointly  and  individually  liable,  thongb 
not  upon  bond  or  contract.  Thus,  where  a  plaintiff  recovered  judg- 
ment against  a  sheriff's  deputy,  for  default  in  his  official  duty,  and 
took  his  body  in  execution,  it  was  held  that  he  was  not  thereby  barred 
of  his  remedy  against  the  sheriff  for  the  same  default.  Said  the 
court :  ''Although  the  causes  of  action  are  not  precisely  identical,  yet 
the  sheriff  is  subjected  equally  with  his  deputy  to  a  responsibility 
for  his  official  neglect  or  misconduct.  The  relation  between  them, 
in  point  of  effect,  produces  the  same  consequences  as  that  between 
joint  and  several  promissors  or  joint  trespassers;  the  judgment 
recovered  against  one  does  not  extinguish  the  right  of  action  against 
the  rest,  but  this  consequence  merely  results  from  satisfaction  made 
to  the  creditor."  ***  But  the  parties  to  a  bill  of  exchange  or  promis- 
sory note,  that  is,  the  maker  and  indorser,  or  drawer,  acceptor,  and 
indorser,  as  the  case  may  be,  cannot  be  regarded  as  joint  parties. 


"ORoby  V.  Rainsberger,  27  Ohio  Bt 
674. 

us  King  y.  Hoare,  18  Mees.  &  W.  494; 
United  titates  v.  Price,  9  How.  88; 
Townsend  v.  Riddle,  2  N.  H.  448;  Saw- 
yer V.  White,  19  Yt  40;  Hawkes  v. 
Phillipi,  7  Gray,  884;  Benson  v.  Paine, 
3  Hilton.  558;  Day  v.  Hill,  2  Speers  L. 
628,  42  Am.  Dec.  890;  Hiz  v.  DavU,  68 
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unless  there  is  an  express  stipulation  to  that  effect.  And  conse- 
qaently  a  reeoyery  by  the  holder  against  one  of  them,  withoat  satis* 
faction,  is  no  bar  to  his  action  against  another  on  the  same  instru- 
ment.'* Thus,  in  an  early  case,  it  was  adjudged  that  if  the  indorsee 
of  a  bill  of  exchange,  on  default  of  payment  by  the  acceptor,  recovers 
•gainst  the  drawer,  but  does  not  take  out  execution,  this  recovery 
cannot  be  pleaded  in  bar  to  a  second  action  on  the  same  bill  by  the 
same  indorsee  against  the  last  indorser."*  But  it  must  be  remarked 
t^at  fall  payment  and  satisfaction  of  a  judgment  for  the  whole  debt 
against  one  of  several  persons  jointly  and  severally  liable  for  such 
debt  operates  as  a  discharge  of  aUL"' 

§  776.    Joint  Judgment  on  Joint  and  Several  Contract. 

While  it  is  trae  that  where  the  contract  or  obligation  is  joint  and 
several,  the  promisee  or  obligee  may  elect  to  sue  the  debtors  jointly 
or  severally,  yet  "even  in  that  case,  the  rule  is  subject  to  the  limita- 
tion that,  if  the  plaintiff  obtains  a  joint  judgment,  he  cannot  after- 
wards sue  them  separately;  for  the  reason  that  the  contract  or  bond 
IB  merged  in  the  judgment;  nor  can  he  maintain  a  joint  action  after 
be  has  recovered  a  judgment  against  one  of  the  parties  in  a  separate 
action,  as  the  prior  judgment  is  a  waiver  of  his  right  to  pursue  a 
joint  remedy."  '*'  In  other  words,  "it  is  essential  to  the  idea  of  elec- 
tion that  a  man  cannot  have  both.  One  judgment  against  all  or  each 
of  the  obligors  is  a  satisfaction  and  extinguishment  of  the  bond.  It 
no  longer  exists  as  a  security,  being  superseded,  merged,  and  extin- 
gnished  in  the  judgment,  which  is  a  security  of  a  higher  nature. '*''' 
According  to  the  doctrine  obtaining  in  Pennsylvania,  the  plaintiff  is 
understood  to  have  chosen  his  remedy  as  soon  as  he  brings  a  joint 
action  against  all  the  debtors.     And  the  result  is  that  if  he  does  not 

■■Railroad  v.  Natiooal  Bank,  109  U.  » Sessions  v.  Johnson,  06  U.  8.  847. 
&  14;  Allen  v.  Union  Bank  of  La.,  6  "•  United  States  v.  Price.  9  How.  88. 
Whart.  420;  Russell  &  Erwin  Mannf.  To  the  same  effect,  see  Bx  parte  Row- 
Co.  ▼.  Carter,  6  Han,  163;  GUoian  ▼.  landson,  8  P.  Wms.  406;  Clinton  Bank 
Foote.  22  Iowa,  600.  ▼.  Hart,  6  Ohio  St  88;  Williams  y.  Mo- 

"■Claxton  ▼.  Swift,  2  Shower,  441.  Fall,  2  Serg.  &  R.  28a 

« Jameaon  ▼.  Barber,  66  Wis.  680, 14 
H.  W.  Bap.  862. 
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in  that  suit  reooyer  against  the  whole  number  of  them,  he  oannot  aft- 
erwards maintain  separate  actions  against  those  not  included  in  the 
first  judgment.^    But  in  Ohio,  the  election  of  the  creditor,  whether 
to  treat  the  obligation  as  joint  or  several,  is  not  conclusively  deter- 
mined by  the  commencement  of  a  joint  action,  but  becomes  fixed 
only  upon  the  recovery  of  judgment  against  all  the  joint  makers  of 
the  instrument.     And  therefore  the  institation  of  a  joint  action 
against  all  the  makers  of  such  an  instrument,  in  which  process  is 
only  served  npon  a  part,  and  judgment  against  but  one,  is  no  bar  to 
a  separate  action  against  one  not  served  with  process.**^    The  rale 
that  the  recovery  of  a  joint  judgment  upon  a  joint  and  several  obli« 
gation  merges  the  debt  and  prevents  any  subsequent  separate  action, 
has  been  directly  denied  in  Illinois.     In  that  state  it  has  been  said : 
"Where  the  contract  is  joint  and  several,  its  legal  effect  is  doable, 
equivalent  to  independent  contracts  founded  npon  one  consideration, 
for  performance  severally  and  also  for  performance  jointly;  and  dis- 
tinct remedies  npon  the  same  instrument,  treating  it  as  a  joint  con- 
tract and  as  a  several  contract,  may  be  pursued  until  satisfaction  is 
fully  obtained.''^    But  this  doctrine  is  opposed  both  by  the  weight 
of  judicial  reason  and  by  the  decided  preponderance  of  authority. 
But  it  does  not  necessarily  follow  that  a  judgment  in  each  a  joint 
action  against  the  plaintiff  will  be  conclusive  in  a  subsequent  separate 
action.     Thus,  in  a  case  in  Indiana,  "the  former  suit  was  npon  a 
joint  and  several  obligation  of  E.,  B.,  and  P.,  against  all  three.     The 
judgment  upon  the  issue  made  determined  that  E.  and  P.  were  not 
jointly  liable  with  B.,  but  did  not  determine  that  E.  was  not  sever- 
ally liable  upon  the  note  described  in  the  declaration,  which  is  the 
question  now  at  issue.     The  point  is  quite  different.     He  might  be 
liable  alone  and  yet  not  jointly.     The  judgment  is  not,  in  a  legal 
sense,  between  the  same  parties  nor  upon  the  same  contract."^   . 

B*o  BeltzhooYer  v.  Commonwealth,  1  Brewster,  28  Dl.  168.    See  alto  Charles 

Watts.  126.  V.  Haskins.  11  Iowa.  829.    The  case  of 

«>  Clinton  Bank  v.  Hart,  5  Ohio  St  88.  United  States  v.  Cushman.  2  Sumn.  426. 

>*s  People  V.  Harrison,  82  HI.  84,  cit-  which  favored  this  view,  was  overruled 


ing  Wann   v.  McNuIty.  2   Gilm.  855;     in  United  States  v.  Price,  9  How. 
Thompson  v.  Emmert,  15  IlL  415;  Moore        ^  Eirkpatrick  v.  Stinglej,  2  Ind.  268l 
V.    Rogers.    19    IlL    847;   Mitchell    v. 
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S  776.    Judgments  against  Partners. 

On  the  principle  that  a  judgment  against  one  of  two  joint  obligors 
or  contraotors  bars  an  action  against  the  other,  a  former  recovery 
against  one  partner  for  a  firm  debt  is  a  bar  to  a  recovery  against  the 
other  members  of  the  firm  in  another  suit  for  the  same  debt."*^  And 
this  is  so  even  where  the  plaintiff  was  at  first  ignorant  that  the  per- 
sons whom  he  afterwards  pursues  were  members  of  the  firm.  Thus, 
where  a  party  brought  his  suit  against  S.  and  8.  as  partners  under 
the  firm  name  of  S.,  S.,  &  Co.,  and  makers  of  a  promissory  note,  and 
recovered  a  judgment,  which  remained  unsatisfied,  and  afterwards 
discovered  that  P.  and  V.  were  also  partners  in  the  firm  at  the  time 
the  note  was  given,  and  brought  an  action  against  the  four  as  makers 
of  the  same  note,  it  was  held  that  the  judgment  previously  recovered 
was  a  bar.'''  Where  a  party  sues  three  partners  on  a  note,  obtains 
judgment  against  two  of  them,  continuing  the  case  as  to  the  third, 
and  afterwards,  amending  the  complaint,  abandons  the  note  and  sues 
upon  the  original  indebtedness  represented  thereby,  such  third  partner 
may  set  up  in  bar  of  the  action  against  him  the  judgment  recovered 
against  the  other  two.""  But  in  some  of  the  states,  under  statutes 
which  make  all  liabilities  of  partners  joint  and  several,  a  judgment 
against  one  partner,  not  satisfied,  is  not  a  bar  to  an  action  against 
the  other."' 

S  777.    Joint  Tort-Feasors. 

The  general  rule  followed  in  America  is  that  the  liability  of  two  or 
more  persons  who  jointly  engage  in  the  commission  of  a  tort  is  joint 
and  several,  and  gives  the  same  rights  of  action  to  the  person  injured 

a  joint  and  several  contract.    Consequently  a  judgment  recovered 


•«  Wann  ▼.  McNulty,  S  Gllm.  866.  48 
Abl  Dec.  68;  Smith  ▼.  Black,  9  Serg.  ft 
R  143, 11  Am.  Dec.  886;  Moala  v.  Hol- 
Unt.  11  GiU  ft  J.  11.  88  Am.  Dec.  684; 
Sloo  T.  Lea,  18  Ohio.  279;  Candee  v. 
dark,  8  Mich.  966;  Nichols  ▼.  Barton, 
6  Bosh.  880;  A  pturUmgginM,  8  De  Gex 
ftj.88w 


^  Robertson  ▼.  Smith,  18  Johns.  459, 
9  Am.  Dec.  8d7;  Smith  ▼.  Black,  9  Serg. 
ft  R  142,  11  Am.  Dec.  686;  Scott  ▼. 
Colmesnil,  7  J.  J.  Mar.  416.  P^r  contra, 
Watson  ▼.  Owens,  1  Rich.  111. 

M  Exchange  Bank  v.  Ford,  7  Colo. 
814,  8  Pac.  Rep.  449. 

^  Hyman  v.  Btadler,  68  Miss.  862. 
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against  one  of  two  joint  tort-feasors,  remaining  nnsatisfied,  is  no  bar 
to  an  action  against  the  other  for  the  same  tort.^ 


S  778.    Joint  TrespasBen ;  TCngllah  Bole. 

In  England  the  mle  has  now  become  firmly  established  that  per- 
sons jointly  engaged  in  the  commission  of  a  trespass  are  not  jointly 
and  seyerally  liable  in  any  such  sense  that  sacoessive  actions  may  be 
prosecuted  against  each  of  them;  but  a  judgment  against  one  of  the 
joint  trespassers,  even  though  unsatisfied,  may  be  pleaded  in  bar  of 
another  action  against  a  co-trespasser.^  This  doctrine  appears  to 
haye  been  first  advanced  in  the  case  of  Brown  y.  Wootion.*^  This 
was  an  action  of  trover  for  certain  plate.  The  defendant  pleaded 
that  the  plaintiff  had  already  brought  his  action  for  the  same  prop- 
erty against  one  J.  8.9  supposing  the  conversion  to  have  been  by  him, 
and  had  recovered  judgment  for  his  damages,  and  averred  that  it  was 
for  the  same  goods  and  for  the  same  trover  and  conversion.  It  was 
argued  that  the  plea  was  ill»  for  no  satisfaction  of  that  judgment  was 
alleged.  "But  all  the  court,"  says  the  report,  ''held  the  plea  to  be 
good ;  for  the  cause  of  action  being  against  divers,  for  which  damages 
uncertain  are  recoverable,  and  the  plaintiff  having  judgment  against 
one  person  for  damages  certain,  that  which  was  uncertain  before  is 
reduced  in  rem  judieatam  and  to  certainty,  which  takes  away  the 
action  against  the  others ;  and  therefore  Popbam  said,  if  one  hath 
judgment  to  recover  in  trespass  against  one,  and  damages  are  cer- 
tain, although  he  be  not  satisfied,  yet  he  shall  not  have  a  new  action 


■"Lovojoy  V.  Murray,  8  Wall.  1;  6ci- 
tioDS  V.  JohnBon,  95  U.  B.  847;  Amer- 
ican Bell  Telephone  Co.  ▼.  Albright,  82 
Fed.  Rep.  287;  Preston  v.  Hutchinson, 
29  Yt  144;  Sheldon  ▼.  Eibbe,  8  Conn. 
214.  8  Am.  Dec.  176;  Btone  v.  Dickin- 
son, 6  Allen.  29.  81  Am.  Dec.  727;  £Ui- 
ott  y.  Hayden.  104  Mass.  180;  Living- 
ston y.  Bishop,  1  Johns.  290. 8  Aul  Dec. 
880;  Atlantic  Dock  Co.  y.  Mayor,  58  N. 
Y.  64;  Elliott  y.  Porter,  5  Dana,  299,  80 
Am.  Dec.  689;  United  Society  y.  Under- 
wood. 11  Bash.  265,  21  Am.  Rep.  214; 
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Enott  y.  Cunningham,  8  Sneed,  204; 
Turner  y.  Hitchcock,  20  Iowa,  810;  Will- 
iams y.  Sutton,  48  Cai.  65. 

^Eing  y.  Hoare,  18  Me«a.  ft  W.  494, 
504;  Brown  y.  Wootton,  Cro.  Jac.  78; 
Lendairs  Case.  1  Leon.  19;  Day  y.  Por- 
ter, 2  Moo.  ft  Rob.  161;  Buckland  T. 
Johnson,  15  C  B.  145;  Brinsmoad  t. 
Harrison,  L.  R.  7  0.  P.  547. 

^  Cro.  Jac.  78.  This  case  is  also  re- 
ported in  Yely.  67,  under  the  name  of 
Broome  y.  Wooton. 
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for  this  trespass."  But  this  decision  was  not  immediately  accepted 
as  good  law.  In  fact,  for  a  considerable  period,  judicial  opinion  on 
the  point  underwent  much  fluctuation.^  But  in  the  latest  case  on 
the  subject,  the  court,  while  professing  to  entertain  ''the  highest 
respect  for  the  American  jurists'*  (who,  in  the  mean  time,  had  strongly 
contended  for  the  opposite  view),  has  concluded  to  follow  the  earlier 
rulings;  and  it  is  now  settled  law,  in  that  country,  that  one  joint 
trespasser  can  plead  in  bar  a  judgment  recovered  against  his  co^tres- 
passer,  for  the  same  cause  of  action,  even  though  no  satisfaction  of 
BQch  judgment  be  alleged  or  shown.** 


*^ln  the  important  case  of  LiTlng- 
•ion  V.  Bishop,  1  Johns.  990. 8  AnL  Deo. 
890.  Chief  Justice  Kent  explained  the 
relation  of  the  earlier  and  later  English 
authorities  to  the  decision  in  Brown  v. 
Wootton,  in  the  following  manner: 
"Tills  case  of  Brown  ▼.  Wootton  was 
clearly  introductory  of  a  new  rule.  It 
is  laid  down  in  Brooke,  Judgment,  pi. 
M,  that  if  two  commit  a  trespass^  I  can 
have  several  actions  against  them,  and 
recover  the  entire  damages  against 
each,  and  have  execution;  and  one  de- 
fendant cannot  plead  that  the  plaintiff 
hath  recovered  against  the  other  for  the 
same  trespass  and  taken  him  in  execu- 
tion. And  in  Morton's  Case,  Cro.  Eliz. 
80,  it  was  even  made  a  question  by  one 
of  the  Judges  whether  a  judgment  and 
execntion,  with  satisfaction,  against 
one  Joint  trespasser,  could  be  pleaded 
by  another  trespasser,  but  the  court 
held  it  reasonable  that  it  should  be  a 
bar.  And  many  cases  subsequent  to 
that  of  Brown  v.  Wootton  seem  to  dis- 
regard it,  and  to  make  the  satisfaction 
against  one  trespasser  the  test  of  the 
plea.  Thus  in  Cocke  v.  Jenner.  Hob. 
eS,  the  court  held  that  if  trespassers  be 
sued  in  several  actions,  the  plaintiff 
may  make  choice  of  the  best  damages, 
but  that  when  he  has  taken  one  satis- 
faction, he  can  take  no  more,  and  if  he 
attempt  it»  an  audiUa  querela  will  lie. 


Again,  in  the  case  of  Corbet  v.  Barnes. 
Wm.  Jones,  877,  the  court  said  that  for 
one  assault  the  plaintiff  can  have  sev- 
eral actions  and  recover,  but  when  re- 
covery is  had  against  one,  and  satisfac- 
tion, the  plaintiff  cannot  have  a  sec- 
ond satisfactioD.  any  more  than  where 
separate  suits  are  brought  upon  a  joint 
and  several  obligation.  So  late  as  the 
case  of  Bird  v.  Randall,  8  Burr.  1845, 
Lord  Mansfield  advanced  the  same  doc- 
trine, and  observed  that,  in  case  of  a 
Joint  trespass,  tho  defendants  were  all 
liable  to  the  plaintiff  and  he  might  pro- 
ceed against  any  or  all  of  them  as  he 
pleased,  yet  he  shall  have  but  oue  sat- 
isfaction from  them  all.  I  am  there- 
fore inclined  to  question  the  extent  of 
the  decision  in  Brown  v.  Wootton,  and 
to  hold  that  a  recovery  against  one 
Joint  trespasser  is  not  alone  a  bar  to  a 
suit  against  another.  There  must  at 
least  be  an  execution  thereon,  to  bring 
a  case  within  the  facts  on  which  that 
decision  was  founded,  and  that,  per- 
haps, may  be  deemed  an  election  by 
the  plaintiff  de  mdiorHnu  damnii,  and 
sufficient  to  conclude  hiuL  " 

***  Brinsmead  v.  Harrison,  L.  R  6  C. 
P.  584.  This  case  was  also  heard  in 
the  Exchequer  Chamber,  on  error  to 
the  Common  Pleas,  and  was  affirmed. 
See  s.  c.  L.  R.  7  a  P.  547. 
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§  779.    Joint  Trespassers;  Axnerlcan  Bole. 

A  very  few  of  the  American  deoisions  adhere  to  the  rale  just  stated  to 
be  established  in  England.*^  But  it  is  settled  by  the  vast  prepon- 
derance of  authority  in  this  country,  that  where  several  persons 
engage  in  the  commission  of  a  trespass,  their  liability  is  not  merely 
joint,  but  joint  and  several,  and  the  plaintiff  may  maintain  his  action 
against  one  or  more  or  all  of  them;  and  consequently  a  judgment 
recovered  against  one  of  the  joint  trespassers,  but  not  satisfied,  is  no 
bar  to  other  actions  for  the  same  trespass  against  the  others.^ 
"That  each  joint  trespasser  is  answerable  for  the  act  of  all,"  says  the 
court  in  Ohio,  ''and  that  the  plaintiff  may  pursue  his  remedy  against 
one  or  all,  is  unquestioned.  He  is  entitled  to  a  compensation  in 
damages  for  the  injury  he  sustained  by  the  commission  of  the  tres- 
pass. This  compensation  he  may  recover  from  one  or  all  of  the  joint 
trespassers.  His  remedy  against  them  severally  is  concurrent,  and 
they  are  quasi  collateral  security  for  each  other,  until  the  plaintiff 
has  obtained  satisfaction.  It  would  seem  to  follow  from  this  doctrine 
that  a  recovery  of  a  judgment  against  one  joint  trespasser  would  be 
no  bar  to  a  suit  and  recovery  against  another.    If  a  judgment  against 


M*Hantv.  Bates,  7  R  L  817,  83  Am. 
Dec.  592;  Wilkes  v.  Jackson,  2  Hen.  & 
M.855. 

•••Lovejoy  v.  Murray,  8  WalL  1;  Col- 
lard  V.  Delaware,  L.  &  W.  R.  Co.,  6  Fed. 
Rep.  246;  Smith  v.  Rines.  2  Bumn.  888; 
Jones  V.  Lowell,  86  Me.  641;  Sanderson 
V.  Caldwell.  2  Aik.  196;  Chamberlin  v. 
Murphy,  41  Yt  110;  Sprague  v.  Waite, 
19  Pick.  455;  Stone  v.  Dickinson,  6  Al- 
len, 29,  81  Am.  Dec.  727;  Elliott  v.  Hay- 
den,  104  Mass.  180;  Savage  v.  Stevens^ 
128  Mass.  254;  Sheldon  v.  Kibbe,  8  Conn. 
214,  8  AuL  Dec.  176;  Ayer  v.  Ashmead, 
81  Conn.  458,  83  Am.  Dec.  154;  Living- 
ston V.  Bishop,  1  Johns.  290, 8  Am.  Dec. 
880;  Guille  v.  Swan,  19  Johns.  881, 10 
Am.  Dec.  284;  Marsh  v.  Berry,  7  Cow. 
844;  Floyd  v.  Browne,  1  Rawie,  125. 18 
Am.  Dec.  602;  Allen  v.  Craig,  18  N.  J. 
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Law,  294;  Bloss  v.  Plymale.  8  W.  Va. 
898,  100  AuL  Dec  752;  Griffle  T.  Mo- 
Clung,  6  W.  Va.  181;  Whiuker  v.  En- 
glish, 1  Bay,  14;  Hawkins  v.  Hatton.  1 
Kott  &  M.  818.  9  Am.  Dec.  700;  Brooks 
T.  Ashbum,  9  Ga.  287;  Blann  v.  Coche* 
ron,  20  Ala.  820;  Du  Bose  v.  Marx,  52 
Ala.  506:  Wallace  v.  Miller,  15  La.  Ann. 
449;  McGehee  v.  Shafer,  15  Tex.  198; 
United  Society  v.  Underwood,  11  Bush, 
266,  21  Am.  Rep.  214;  Elliott  v.  Porter, 
6  Dana,  899,  80  Am.  Dec.  689;  Knott  ▼. 
Cunningham,  2  Sneed,  204;  Wright  ▼. 
Lathrop,  2  Ohio.  88, 15  Am.  Dec.  529; 
Jack  V.  Hudnall,  25  Ohio  SU  266,  18 
Am.  Ren.  298;  Brady  v.  Ball.  14  Ind. 
817;  Fleming  v.  McDonald,  50  Ind.  278, 
19  Am.  Rep.  711;  Page  v.  Freeman,  19 
Mo.  421;  Turner  v.  Hitchcock,  20  Iowa, 
810. 
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one  of  several  joint  treBpasBers  is  of  itself  a  bar  to  all  legal  pro-, 
eeedings  against  the  others,  it  wiU,  in  a  great  degree,  deprive  the 
plaintiff  of  his  right  of  bringing  several  suits,  and  of  his  election  de 
meliaribus  damnia,  as  each  defendant,  except  in  the  suit  first  tried, 
may  plead  puis  darrein  continuance  the  recovery  in  that  suit  as  a 
bar  to  the  plaintiff's  further  proceeding,  thereby  limiting  the  plaintiff 
to  the  recovery  of  a  single  verdict,  and  subjecting  him  to  the  pay- 
ment of  costs  in  all  the  suits  but  the  one  first  tried."**  On  this 
principle,  a  judgment  against  an  agent  for  a  fraud  committed  while 
acting  within  the  scope  of  his  agency,  while  it  remains  unsatisfied,  is 
no  bar  to  an  action  against  his  principal  for  the  same  fraud.^ 

§  780.    Election  between  Joint  and  Several  Action. 

The  plaintiff  who  is  injured  by  a  tortious  act  shared  in  by  several 
must  elect  whether  he  will  prosecute  them  all  in  a  joint  action,  or  sue 
one  or  more  separately.  He  cannot  do  both.  ''Conrts  everywhere  in 
this  country  agree  that  the  injured  party  in  such  a  case  may  proceed 
against  all  the  wrong-doers  jointly,  or  he  may  sue  them  all  or  any 
one  of  them  separately;  but  if  he  sues  them  all  jointly  and  has  judg- 
ment, he  cannot  afterwards  sue  any  one  of  them  separately;  or  if  he 
sues  any  one  of  them  separately  and  has  judgment,  he  cannot  after- 
wards seek  his  remedy  in  a  joint  action,  because  the  prior  judgment 
against  one  is,  in  contemplation  of  law,  an  election  on  his  part  to 
pursue  his  several  remedy."  *^ 

§  78L    Successfol  Defense  by  one  Joint  Trespasser. 

In  actions  of  tort,  where  the  wrong  is  joint  and  several,  and  the 
plea  of  one  of  the  defendants  is  such  as  shows  that  the  plaintiff  could 
have  no  cause  of  action  against  any  of  them,  if  the  plea  is  found 
against  the  plaintiff,  it  operates  to  the  benefit  of  all  the  defendants.^ 

•*  Wright  V.  Lathrop,  2  ObiOp  88,  16  Smith  v.  Rines*  d  Sumii.  848.    Compare 

Am.  Dec.  629.  Davis  v.  Caswell.  60  Me.  294. 

Ml  Maple  V.  Railroad  Co.»  40  Ohio  Bt  ^s  Williams  v.  McGrade,  18  Minn.  40^ 

818, 48  Am.  Rep.  686.  (GiL  89> 


Mr  Sessions  v.  Johnson,  96  U.  S.  847; 
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Bat  of  coarse  it  woald  be  otherwise  where  one  defendant,  saed  sepa- 
rately, obtained  a  yerdiot  on  a  defense  purely  personal  to  himself. 

S  782.    SatisfiEU^tioii  of  Judgment  against  One. 

The  plaintiff  can  haye  bat  one  satisfaction  for  a  joint  wrong.  And 
therefore  if  he  recovers  a  judgment  against  one  of  the  joint  tort- 
feasors and  obtains  satisfaction^  this  operates  as  a  discharge  of  the 
others.^  And  if  judgment  is  obtained  in  one  action  and  satisfied, 
while  the  others  are  pending,  saph  judgment  and  satisfaction  may 
be  pleaded  in  bar  of  any  farther  prosecution  of  such  other  actions, 
and  in  that  case  the  plaintiff  will  not  be  entitled  to  judgments  for 
nominal  damages  and  costs,  bat  judgment  must  be  given  for  the 
defendants.^  If  the  plaintiff  has  actually  recovered  separate  judg- 
ments for  the  same  tort,  it  is  the  prevalent  opinion  that  they  cannot 
all  be  enforced,  but  he  will  be  required  to  elect  which  one  he  will 
enforce  (in  other  words,  make  his  election  de  meVwribus  damnis)  and 
the  satisfaction  of  one  will  satisfy  the  other."*^  Hence  the  rale, 
accepted  by  many  of  the  authorities,  that  the  suing  out  of  execution 
on  a  judgment  recovered  against  one  of  the  wrong-doers,  whether  it 
results  in  satisfaction  or  not,  will  release  the  others.'"'  But  it  mast 
be  added  that  numerous  other  decisions  are  opposed  to  this  view, 
holding  that  nothing  short  of  actual  satisfaction  received  will  produce 
this  result."^  And  in  one  case  it  is  held  that  a  plea  setting  forth  a 
former  recovery  against  a  co-trespasser  and  a  volantary  payment  of 
the  damages  and  costs  to  the  clerk  in  open  court  by  the  defendant  in 
that  judgment,  without  averring  that  the  plaintiff  accepted  such  pay- 


B*  Mathews  v.  Lawrence,  1  Denio,  219. 
48  Am.  Dec.  665;  Smith  v.  SiDgleton,  d 
McMuU.  184,  89  Am.  Dec.  128;  Stone  v. 
Dickinson,  6  Allen,  29, 81  Am.  Dec  727; 
Earr  v.  Barstow,  24  111.  680;  Savage  v. 
Stevens,  128  Mass.  264;  Sessions  v. 
Johnson,  95  U.  S.  847;  Luce  v.  Dexter, 
185  Mass.  2a 

HO  Savage  v.  Stevens,  128  Mass.  264; 
Mitchell  V.  Libbey,  88  Me.  74. 

»» Putney  v.  O'Brien,  68  Iowa,  117, 4 
N.  W.  Rep.  891. 
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«tt  White  V.  Philbrick,  6  Me.  147. 17 
Am.  Dec.  214;  Boardman  v.  Acer,  13 
Mich.  77;  Fleming  v.  McDonald,  60  Ind. 
278,  19  Am.  Rep.  711;  Allen  v.  Wheat- 
ley,  8  Blackf.  882;  Smith  v.  Singleton, 
2  McMuU.  184.  89  Am.  Dec.  122. 

«»Lovejoy  v.  Murray,  8  Wall.  1; 
Sheldon  v.  Eibbe,  8  Conn.  214;  Page  v. 
Freeman,  19  Mo.  421;  Knott  v.  Can- 
ningham,  2  Sneed,  204. 
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ment  in  satisfaction  of  his  recoTsry,  is  bad  on  demurrer."^  A  reooT- 
ery  in  replevin  with  a  retam  of  the  goods  bars  an  action  of  trespass 
against  the  same  and  other  parties  for  damages,  whether  the  dam- 
ages awarded  in  the  repleyin  suit  have  been  paid  or  not,  because  the 
return  is  a  satisfaction  for  the  trespass.""*  But  it  appears  that  where 
separate  actions  are  prosecuted  to  judgment  against  joint  tort-feasors, 
partial  execution  of  the  judgment  against  one  is  not  such  satisfaction 
as  will  release  the  other ."**  And  if,  while  separate  suits  are  pending 
against  several  joint  trespassers,  one  suit  is  settled  and  the  defend- 
ant therein  discharged,  although  it  was  the  intention  of  both  parties 
thai  the  discbarge  should  affect  only  the  cause  of  action  against  the 
defendant,  and  that  it  should  not  affect  the  plaintiff's  right  of  recov- 
ery in  the  other  suits,  it  will  yet  operate  as  a  discharge  of  the  entire 
cause  of  action  against  all,  and  there  can  be  no  recovery  in  the  other 
suits,  either  of  nominal  damages  or  of  ooBts.** 


Past  YIL    PuiADnfo  an  Estoppbl  ov  Becobd. 

S  783.    Necessity  of  Pleading  Prior  Ac^ndication. 

Upon  the  question,  whether  a  party  who  intends  to  rely  upon  a 
former  adjudication  as  conclusive  of  the  matters  presently  in  issue 
must  plead  it  its  an  estoppel,  on  pain  of  being  deprived  of  its  benefit 
as  a  ekum  or  defense  if  he  omits  to  do  so,  or  whether  he  may  simply 
introduce  the  record  in  evidence,  with  the  same  final  effect  as  if  it 
had  been  pleaded, — the  authorities  are  by  no  means  in  harmony. 
In  England,  one  of  the  most  important  cases  contains  a  dictum  to  the 
effect  that  a  former  judgment  between  the  same  parties  is  "as  a  plea, 
a  bar,  and  as  evidence,  conclusive."  ^  But  notwithstanding  this, 
another  leading  case  decides  that  a  prior  adjudication  is  not  conclu- 
sive by  way  of  estoppel  unless  pleaded ;  that  if  it  is  merely  given  in 
evidence  under  the  general  issue,  it  amounts  to  no  more  than  a  mat- 

•*  Blann  v.  Cocheron,  20  Ala.  820.  >^  Ayer  v.  Ashmead,  81  Conn.  447,  88 

"*Ksrr  V.  Bsntow,  34  lU.  680.  Am.  Dec  154. 

"*KcY67  V.  KarratW  (lowaX  46  N.  •»  Duchess  of  Kingston's  Case.  20 

W.  Bep.  64a  How.  Bt  Tr.  47a 
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ter  of  argament  or  inference,  and  the  jury  are  at  liberty  to  find 
according  to  the  truth  of  the  matter;  and  this  rule  is  undoubtedly  ans- 
tained  by  the  preponderance  of  authority  in  that  country »"*  and  in 
Canada."**  In  the  United  States  there  has  been  great  contrariety  of 
opinion.  Numerous  cases,  in  accordance  with  the  English  rule,  hold 
that  the  benefit  of  an  estoppel  by  record  is  waived  unless  it  is  sea- 
sonably interposed  by  plea.  ""^  In  one  state  it  is  said  that  if  the  eir^ 
cumstances  and  course  of  proceedings  admit,  a  defendant  who  reliea 
upon  a  former  judgment  must  plead  it,  so  as  to  give  the  plaintiff  an 
opportunity  to  set  up  any  objection  he  may  have  to  its  validity.  ^  In 
another,  '*it  is  the  settled  rule  of  pleading  that  where  a  party  makes 
a  judgment  of  a  court  the  foundation  of  his  action  or  defense,  be 
must  make  the  record  of  such  judgment,  or  a  transcript  of  it,  a  part 
of  the  pleading  setting  it  np,  as  in  case  of  written  instruments. 
Former  recovery  cannot  be  given  in  evidence  under  the  general 
denial. **  ^  In  Arkansas, **  where  it  is  necessary  to  plead  a  former  judg- 
ment in  bar  of  an  action,  it  cannot  be  given  in  evidence  unless  pleaded, 
because  of  the  general  rule  that  the  proof  must  correspond  with  the 
allegations."  ***  Bo  in  equity,  a  former  decree,  to  be  a  defense,  must 
be  pleaded  or  relied  on  in  the  answer  as  a  bar,  and  it  is  not  enough 
to  read  it  at  the  hearing.**  But  these  views,  as  we  shall  presently 
show,  are  not  supported  by  the  majority  of  the  decisions  of  the  Amer- 
ican courts.  On  the  contrary,  the  general  tendency  is  to  attach  the 
same  final  and  conclusive  effect  to  a  prior  adjudication  wherever  and 
whenever  it  is  set  up,  whether  that  be  done  by  plea  or  in  the  course 
of  the  evidence. 


» Yooght  V.  Winch,  9  Barn,  ft  Aid. 
662;  Hannaford  v.  Hunn»  2  Car.  A  P. 
148;  Dimes  t.  Grand  Junction  Canal 
Co.»  9  Q.  B.  469;  Magratb  y.  Hardy,  4 
Bing.  N.  a  782;  Oatram  ▼.  Morewood.  8 
East*  846;  Doe  v.  Haddart,  8  C.  M.  ft 
R.816. 

MO  Hughes  V.  Bees,  9  Ontario,  198. 

•«  Fowler  ▼.  Halt,  10  Johns.  Ill; 
Derby  v.  Yale.  18  Hun.  278;  Wright  v. 
Butler,  6  Wend.  284,  21  Am.  Dec.  828; 


Smith  V.  EHiott.  9  Pa.  8L  845;  Gray  v. 
Pingry,  17  Yt  419.  44  Am.  Dec.  846; 
Wann  y.  HcNulty.  2  Gilm.  856,  48  Am. 
Dec.  58;  State  v.  Board  of  Commission- 
ers, 12  Keyada.  17. 

"**  Murray  v.  Murray,  6  Oreg.  26. 

M>  Brady  v.  Murphy,  19  Ind.  268. 

M«  SUte  y.  Spikes,  88  Arls.  801. 

s<»Lyon  y.  Tallmadge.  14  Johns.  601; 
Turley  y.  Turley,  85  Tenn.  251»  1  a  W. 
Rep.  891. 
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§  784.    Where  there  is  no  Opportunity  to  Plead. 

A  former  recovery  in  which  the  same  matter  was  tried  and  deter- 
mined upon  the  merits,  may  be  given  in  evidence  without  being 
specially  pleaded,  wherever  the  party,  plaintiff  or  defendant,  had  no 
opportunUy  to  plead  the  judgment  specially,  and  its  effect,  in  such 
ease,  is  equally  conclusive  as  if  it  had  been  pleaded."**  ''Conceding 
the  general  rule  to  be  as  claimed  by  appellant,  that  estoppel  by 
former  judgment  must  be  specially  pleaded,  it  does  not  apply  where 
no  opportunity  to  plead  the  estoppel  is  given.  In  such  case  the 
record  may  be  given  in  evidence  with  the  same  conclusive  effect  as 
if  it  had  been  specially  pleaded."  ""^  For  example,  the  defendant  may 
give  the  prior  adjudication  in  evidence  under  the  plea  of  "not 
guilty"  in  ejectment  and  trover,  no  other  plea  being  allo\red  in  those 
actions;  and  the  plaintiff  may  give  the  judgment  in  evidence  in 
answer  to  any  matter  of  defense  which  was  not  specially  pleaded,  for 
he  had  no  opportunity  to  reply  the  estoppel.**  Bo  a  former  judg- 
ment may  be  given  in  evidence  under  the  general  issae  when  such 
judgment  was  rendered  subsequent  to  the  entry  of  the  plea  of  gen- 
eral issue.*** 

{  786.    When  Admissible  under  (General  Issue. 

Before  the  question  of  the  conclusiveness  of  a  former  judgment 
which  has  not  been  pleaded  can  be  finally  determined,  it  is  neces- 
sary to  furnish  an  answer  to  another  question,  viz.,  in  what  cases 
such  prior  adjudication  is  admiaaible  as  evidence  under  the  plea  of 
the  general  issue.     In  some  of  the  states  there  seems  to  be  no 


•>*  Regina  v.  Hanghton,  1  El.  &  B.  501; 
Ghue  V.  Walker,  26  Me.  665;  Dame  v. 
Wingate,  12  N.  H.  291;  Gray  v.  Pingry, 
17  Yt.  419.  44  Am.  Dec.  845;  Isaacs  v. 
aark,  13  Yt.  692, 86  Am.  Deo.  872;  Per^ 
kiai  V.  Walker,  19  Yt  144;  Beebe  v.  £1- 
Uott,  4  Barb.  467;  Wright  y.  Butler,  6 
Wend.  284,  21  Am.  Dec.  828;  Wood  ▼. 
Jackson,  8  Wend.  9,  22  Am.  Dec.  608; 
Tonng  T.  Rommell,  2  HUl  (N.  Y.),  47^ 


88  Am.  Dec.  594;  Dows  v.  McMichael,  6 
Paige,  189;  Ward  v.  Ward,  22  K.  J. 
Law,  699;  Sheldon  v.  Patterson,  56  ni. 
607;  Flandreau  y.  Downey,  28  Cal.  854 

•«  Clink  v.  Thurston.  47  Cal.  21. 

MBToung  ▼.  RummeU,  2  Hill  (N.  Y.), 
478.  88  Am.  Dec.  594. 

M*  Emery  v.  Fowler,  89  Me.  826, 
Am.  Dec  627. 
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restriction  whatever  in  this  regard.  Whether  conolusive  or  not,  the 
judgment  is  always  receivable  as  evidence.  ''The  defense  of  former 
recovery  or  adjudication  can  be  as  well  taken  advantage  of  under 
the  general  issue  as  by  a  special  plea  in  bar.  This  seems  now  to  be 
the  more  liberal  practice."''*  In  Massachusetts,  under  the  statutes, 
if  the  judgment  be  a  fact  relied  upon  in  avoidance  of  the  action,  it 
must  be  set  forth  in  the  answer.  Such  a  judgment,  of  a  peculiar 
nature,  is  a  discharge  in  bankruptcy  or  insolvency.  But  if  the  j  udg- 
ment  be  an  adjudication  between  the  same  parties,  and  against  the 
plaintiff,  of  issues  which  tend  directly  to  disprove  the  allegations  eon- 
tained  in  the  declaration,  then  it  is  admissible  in  evidence  under  an 
answer  denying  those  allegations.*'^  But  the  rule  generally  followed 
at  common  law — independent  of  special  statutes  and  of  the  changes 
wrought  by  the  introduction  of  the  code  practice  in  several  of  the 
states — is  thus  given:  "The  defendant  may  give  the  judgment  in 
evidence  under  the  general  issue  in  those  cases  where  other  matters 
in  discharge  of  the  action  can  be  proved  under  that  issue;  as  in 
ejectment,  assumpsit,  and  actions  on  the  case,  or  where  he  is  sued 
for  an  act  done  as  a  public  officer,  and  is  not,  therefore,  required 
to  plead  specially."  ^  There  is  no  doubt,  for  example,  that  in  the 
action  of  assumpsit,  the  record  of  a  former  judgment  between  the 
parties  may  be  given  in  evidence  under  the  general  issue.^    In  the 


"^QeoTge  V.  GilleBpie,  1  Qreene 
(Iowa),  421.  Bee  also  Renkert^v.  Blli- 
ott,  11  Lea,  286,  250;  Fowlket  v.  State, 
14  Lea,  14. 

«7iFoye  y.  Patch,  182  Mau.  106;  OenL 
Stat  Maat.  c.  129. 

««  Young  T.  Rummell.  2  HiU  (N.  Y.), 
478,  88  Am.  Dec.  694. 

•^Stafford  v.  Clark,  8  Bing.  877; 
Young  y.  Black,  7  Cranch,  565;  Battels 
y.  Schell.  16  Fed.  Rep.  841;  Miller  v. 
Manice,  6  Hill,  124;  Wood  y.  Jackson, 
8  Wend.  9,  22  Am.  Dec.  608;  Gary  ill  v. 
Garrigues,  6  Pa.  St.  152;  Finley  y.  Han- 
best,  80  Pa.  St  190;  Cook  v.  Field,  8 
Ala.  58,  86  Am.  Dec.  486;  Lampton  y. 
Jones,  6  T.  B.  Hon.  285;  Cook  y.  Vi- 
mont.  6  T.  B.  Hon.  284, 17  Am.  Dec. 
157;  Reynolds  v.  Btansbory,  20  Ohio, 

(944) 


844,  56  Am.  Dec.  459  (oyerraling  Inman 
T.  Jenkins,  8  Ohio,  271);  Wann  v.  Mc- 
Nalty,  2  Gilm.  856.  48  Am.  Dec.  58; 
Yoang  V.  RaouneU,  2  Hill  (N.  Y.),  478, 
88  Am.  Dec  694.  In  the  case  last  cited 
it  was  admitted  that  Fowler  v.  Hait  10 
Johns.  Ill,  was  to  the  contrary,  bat  the 
court  suggested  that  that  case  was  yir- 
tually  oyerruled  in  Wilt  y.  Ogden.  18 
Johns.  56,  and  Sill  v.  Rood,  16  Johns. 
280.  In  Coles  y.  Carter,  6  Cow.  691,  it 
was  held  that  a  former  recovery  could 
not  be  giyen  in  eyidence  under  the  gen- 
eral issue;  but  the  action  was  trespass, 
where  all  matters  of  defense  which  ad- 
mit the  original  wrong  most  be  specially 
pleaded.  As  to  actions  on  contract, 
compare  Blackwell  v.  DibbreU  (K. 
Car.),  9  a  B.  Rep.  192. 


Ch.  19]  FOBMEB  RECOVEBT  AS  A    BAR.  §  785 

language  of  the  supreme  court  of  the  United  States :  *It  has  been 
long  since  established  that  under  non  assumpsit  the  defendant  may 
gi?e  in  evidence  anything  which  shows  that  no  debt  was  due  at  the 
time  when  the  action  was  commenced,  whether  it  arise  from  an 
inherent  defect  in  the  original  promise  or  a  subsequent  discharge 
and  satisfaction.  And  the  precise  point  now  in  controversy  has  been 
adjudged  to  be  completely  within  the  rule.  If  the  former  judgment 
had  been  for  the  plaintiff^  there  would  be  no  doubt  that  it  would  have 
extinguished  the  demand,  and  it  is  no  less  conclusive  because  it  was 
for  the  defendant. **  ''^  Similar  principles  are  applicable  to  an  action 
of  eetse.  As  Lord  Mansfield  said :  ''An  action  upon  the  case  is 
founded  upon  the  mere  justice  and  conscience  of  the  plaintiff's  case, 
and  is  in  the  nature  of  a  bill  in  equity,  and,  in  effect,  is  so ;  and 
therefore  a  former  recovery,  release,  or  satisfaction  need  not  b'' 
pleaded  but  may  be  given  in  evidence.  For  whatever  will,  in  equity 
and  conscience,  according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may,  in  this  action,  be  given  in  evidence  by  the 
defendant;  because  the  plaintiff  must  recover  upon  the  justice  and 
conscience  of  his  case,  and  upon  that  only."  ^^  So  also  an  estoppel 
may  be  given  in  evidence  under  the  general  issue  in  ejectment,  at 
least  in  jurisdictions  where  special  pleading  is  not  allowed  in  that 
action,  and  for  that  reason  there  is  no  opportunity  to  set  up  the 
judgment  by  way  of  plea.^*  It  is  also  held  that  a  former  recovery 
may  be  given  in  evidence  under  the  plea  of  nil  debet  in  an  action  of 
debt."^  And  in  a  trial  upon  a  writ  of  avdita  querela,  a  prior  judg- 
ment for  the  defendant,  for  the  same  cause  of  action,  may  be  either 
pleaded  in  bar  as  an  estoppel  or  given  in  evidence  under  the  plea 
of  ''not  guilty."  ^    But  it  is  otherwise  in  the  action  of  trespass.^ 

"•TouDg  V.  Black,  7  Cranch,  665.  <^  Welsh  v.  Lindo,  1  Cranch  C.  C.  608. 

"•Bird  V.  Randall,  8  Burr.  1868;  Gil-  snMuBsey  v.  White,  68  Vt  46,  8  Ml 

Christ  T.  Bale,  8  Watts.  866,  84  Am.  Rep.  819. 

Dee.  4M;  Jones    v.   Weathersb^e,   4  s7>Cole8  v.  Carter,  6  Cow.  691;  Jones 

btrobb.  60,  51  Am.  Dec.  658.  v.  Lavender,  66  Ga.  228;  Briggs  v.  Mil- 

"•Wood  T.  Jackson»  8  Wend.  9»  88  bum,  40  Mich.  618l 
Am.  DecCOHL 
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S  786.    Waiver  of  Estoppel  by  FaUnre  to  Plead. 

It  is  next  to  be  observed  that,  even  oonoeding  that  a  former  jodg^t 
ment  is  conclusive  when  merely  given  in  evidence,  cases  will  some- 
times  arise  in  which  the  party  will  lose  the  benefit  of  the  estoppel 
unless  he  so  frames  his  pleadings  as  to  bring  it  within  the  issues. 
Thus,  for  example,  in  an  action  on  the  ease  for  the  continuance  of  a 
nuisance  caused  by  the  erection  of  a  dam,  a  verdict  and  judgment  for 
the  plaintiff  in  a  former  action,  in  which  the  same  matter  was  in 
controversy  between  the  parties,  will  be  conclusive  evidence.  But  in 
such  action,  in  order  to  avail  himself  of  this  conclusiveness,  the 
plaintiff  must  take  care  not  to  waive  it  by  his  manner  of  pleading. 
As,  if  the  defendant  pleads  a  license,  and  the  plaintiff  does  not,  in 
his  replication,  rely  upon  the  estoppel  of  the  former  judgment,  but 
replies  "no  license,"  then  the  jury  are  not  precluded  from  inquiring 
into  the  truth  of  the  case."* 


S  787.  Conclusiveness  of  Judgment  when  not  Pleaded. 

Supposing  the  particular  action  to  be  such  that  the  record  of  a 
former  adjudication  between  the  same  parties  will  be  admissible  in 
evidence,  although  it  has  not  been  specially  pleaded,  and  that  the 
benefit  of  the  estoppel  has  not  been  waived  as  indicated  in  the  pre- 
ceding section,  it  remains  to  inquire  whether  or  not  the  judgment, 
when  so  offered,  will  be  conclusive  upon  the  issues  to  which  it  is  rele- 
vant.  On  this  question,  as  we  have  already  stated,  there  exists  the 
greatest  contrariety  of  opinion.  On  the  one  hand,  the  majority  of 
the  English  decisions,  together  with  a  large  number  of  authorities  in 
this  country,  are  positive  in  declaring  that  where  a  party  has  an 
option  whether  to  plead  a  former  recovery  or  to  give  it  in  evidence 
under  the  general  issue  (as  is  the  case  in  assumpsit),  and  chooses  the 
latter  course,  it  will  not  be  conclusive,  but  only  persuasive  evidence, 
and  the  jury  will  be  at  liberty  to  find  according  to  the  truth  of  the 

woKUhefler  v.  Herr,  17  Serg.  A  a  819«  17  Am.  Dec.  658. 
(W6) 
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inatter."^  But  on  the  other  hand,  both  the  preponderance  of  aatbor- 
ity,  in  this  country,  and  the  weight  of  sonnd  legal  reason  sastain  the 
doctrine  that  the  former  judgment,  if  admissible  under  the  general 
issae,  is  jast  as  conclasive  when  so  presented  as  if  it  had  been  spe- 
cially set  up  by  a  plea  in  bar,^  Certain  other  cases,  without  going 
to  the  same  lengths  with  the  authorities  last  cited,  have  favored  the 
rule  that,  aside  from  the  question  whether  a  former  judgment  is  con- 


■nyooght  v.  Winch,  3  B.  &  Aid.  663; 
Redmond  v.  Coffin.  3  Dev.  Cb.  487;  Fer- 
guson T.  Miller,  5  Ohio,  460;  Cooley  v. 
Brajrton,  16  Iowa,  10;  Cleaton  T.  Cham- 
bliss,  6  Rand.  86;  Blandy  v.  Griffith,  8 
Fish.  Pat  Cms.  609;  Wann  v.  McNalty, 
2  6ilm.  855.  48  Am.  Dec.  68;  Jackson  v. 
Wood.  8  Wend.  37;  Wood  ▼.  Jackson,  8 
Wend.  0,  33  Am.  Dec.  608;  Gray  y.  Pin- 
gry.  17  Yt  410, 44  Am.  Dec  845;  Isaacs 
▼.  Clark,  13  Vt  603.  86  Am.  Dec.  873; 
Smith  v.  Elliott.  0  Pa.  St.  845.  In  the 
case  of  Miller  t.  Manice,  6  Hill,  114, 134, 
Cbaocellor  Walworth  said:  "It  appears 
to  be  pretty  well  settled  that  in  actions 
of  auumpnC,  where  anything  which 
shows  that  the  plaintiff  has  no  subsist- 
iog  right  of  action  may  be  giren  in  evi- 
dence under  the  general  issae,  a  former 
Terdict  and  Judgment  may  be  given  in 
evidence  without  being  pleaded.  T  oung 
V.  Black,  7  Cranch,  565;  Kilheffer  v. 
Herr.  17  Serg.  &  R.  833;  Wood  v.  Jack- 
son, 8  Wend.  0.  But  it  does  not  appear 
to  be  perfectly  settled  in  England  that 
the  former  recovery,  when  given  in  ev- 
idence under  the  general  issue  in  (u- 
lumpsU,  where  It  might  have  been 
pleaded*  Is  conclusive  as  a  flat  bar,  as 
it  would  have  been  if  pleaded  in  bar 
of  the  second  suit  See  Stafford  v. 
Oark,  1  Car.  &  P.  408,  0  J.  B.  Moore, 
734.  The  cases  in  which  the  courts  in 
this  state  and  In  England  have  held  the 
former  Terdlct  and  Judgment  conclu- 
sive as  a  bar,  when  given  in  evidence 
without  being  pleaded,  are  those  in 
which  the  party  insisting  upon  the  es- 
toppel has  had  no  opportunity  to  plead 
it,  ai  in  an  action  of  ejectment,  where 


special  pleading  is  not  allowed  (Wood 
v.  Jackson,  8  Wend.  85),  or  in  cases 
where  the  plaintiff's  own  title  is  by  es- 
toppel, and  the  defendant,  by  his  plead- 
ing, does  not  give  him  an  opportunity 
to  reply  the  estoppel.  Wright  v.  But- 
ler, 6  Wend.  384;  Burt  v.  Sternburgh,  4 
Cow.  559.  The  general  rule,  however, 
unquestionably  is.  that  where  the  party 
in  whose  favor  the  former  verdict  and 
Judgment  were  rendered  wishes  to  re- 
ly on  them  as  a  conclusive  bar,  or  as  an 
estoppel,  he  must  plead  such  former 
Judgment  in  bar,  if  he  has  an  opportu- 
nity to  do  so.  And  if  he  neglects  to  set 
it  up  by  pleading,  and  puts  the  same 
matter  again  in  issue  to  be  tried,  the  jury 
may  decide  such  issue  according  to  the 
right  and  Justice  of  the  case  as  it  appears 
to  them  from  the  evidence,  notwith- 
standing the  verdict  and  Judgment  in 
the  former  suit  Trevivan  v.  Lawrence, 
1  Salk.  376;  Outram  v.  Morewood,  8 
East,  846;  Howard  v.  Mitchell,  14  Mass. 
341;  Kilheffer  v.  Herr,  17  Serg.  &  R. 
81JI." 

^Duchess  of  Kingston's  Case.  30 
How.  St  Tr.  588;  Bird  v.  Randall,  8 
Burr.  1858;  Adams  v.  Barnes,  17  Mass. 
865;  Belts  v.  Starr,  5  Conn.  550,  18  Am. 
Dec.  94:  Beebe  v.  Elliott,  4  Barb.  457; 
Wright  V.  Butler.  6  Wend.  384, 31  Am. 
Dec.  828;  Gardner  v.  Buckbee,  8  Cow. 
130,  15  Am.  Dec.  356;  Burt  v.  Stern- 
burgh, 4  Cow.  559,  15  Am.  Dec.  403; 
Niles  V.  Totman,  8  Barb.  594;  White  v. 
Coats  worth,  6  N.  T.  187;  Marsh  v.  Pier, 
4  Rawle,  388, 36  Am.  Dec.  181;  Westcott 
V.  Edmunds,  68  Pa.  St.  84;  Beall  v. 
Pearre,  13  Md.  550;  Jones  v.  Weathers- 
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olusive  as  a  bar,  if  not  pleaded,  it  is  certainly  admissible  as  evidence 
of  the  same  facte  arising  in  another  suit.  On  this  point,  they  say, 
there  is  no  difference  of  opinion.  "A  party  is  not  required  to  diflclose 
his  evidence  by  his  pleadings.  "'^ 


S  788.    Arguments  on  the  Question. 

The  best  legal  reason,  as  well  as  the  soundest  considerations  of 
public  policy,  apparently  require  that  the  same  attribute  of  conclu- 
siveness should  attach  to  the  judgment  however  it  may  be  presented. 
The  chief  arguments  in  support  of  this  view  were  clearly  and  forci- 
bly stated  in  an  early  i^ennsylvania  decision,  from  which  we  quote  as 
follows:  ''The  propriety  of  those  decisions  which  have  admitted  a 
judgment  in  a  former  suit  to  be  given  in  evidence  to  a  jury  on  the 
trial  of  a  second  suit  for  the  same  cause,  between  the  same  parties  or 
those  claiming  under  them,  but  at  the  same  time  have  held  that  the 
jury  were  not  absolutely  bound  by  such  judgment  because  it  was  not 
pleaded,  may  well  be  questioned.  The  maxim,  nemo  debet  bie  vexaH 
si  constat  curice  quod  sit  pro  una  et  eadem  causa,  being  considered,  as 
doubtless  it  was,  established  for  the  benefit  and  protection  of  the 
party,  he  may  therefore  waive  it,  and  unquestionably,  so  far  as  he 
individually  is  concerned,  there  can  be  no  rational  objection  to  his 
doing  so.  But  then  it  ought  to  be  recollected  that  the  community 
has  also  an  equal  interest  and  concern  in  the  matter,  on  account  of 
its  peace  and  quiet,  which  ought  not  to  be  disturbed  at  the  will  and 
pleasure  of  every  individual  in  order  to  gratify  vindictive  and  litigious 
feelings.  Hence  it  would  seem  to  follow  that  wherever,  on  the  trial 
of  a  cause,  from  the  state  of  the  pleadings  in  it,  the  record  of  a  judg- 
ment rendered  by  a  competent  tribunal  upon  the  merits  in  a  former 
action  for  the  same  cause,  between  the  same  parties  or  those  olaim- 

bee,  4  Strobh.  60, 51  Am.  Dec.  653;  Can-  Mo.  289,  21  Am.  Rep.  417;  Garton  v. 

Don  ▼.  Brame,  45  Ala.  262;  Warwick  v.  BotU.  78  Mo.  274;  Flandreauv.  Downey, 

UDderwood,  8  Head,  288,  75  Am.  Deo.  28  CaL  854. 

767;   Gavin  ▼.  Graydon,  41   Ind.  559;  WKrekcler  t.  Ritter,  62  N.  Y.  872; 

Gray  t.  Gillilan,  15  111.  458, 60  Am.  Dec.  Marston  v.  Swett,  66  N.  T.  206,  28  Am. 

761;  Offatt  ▼.  John,  8  Mo.  120,  40  Am.  Rep.  48;  Bell  t.  Raymond.  18  Conn.  91; 

Dec.  125;  Strong  t.  Phoenix  Ins.  Co..  62  Walker  t.  Chaae.  58  Me.  86a 
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ing  under  them,  is  properly  given  in  evidenoe  to  the  jury,  it  ought 
to  be  considered  conclasively  binding  on  both  court  and  jury,  and 
topreolnde  all  farther  inquiry  in  the  cause;  otherwise  the  rule  or 
mazim^  expedit  reipuUica  ut  sit  finis  litium^  which  is  as  old  as  the 
law  itself,  and  a  part  of  it,  will  be  exploded  and  entirely  disregarded. 
But  if  it  be  part  of  our  law,  as  seems  to  be  admitted  by  all  that  it  is, 
it  appears  to  me  that  the  court  and  jury  are  dearly  bound  by  it»  and 
not  at  liberty  to  find  against  such  former  judgment.  A  contrary  doc- 
trine, as  it  seems  to  me,  subjects  the  public  peace  and  quiet  to  the 
will  or  neglect  of  individuals,  and  prefers  the  gratification  of  a  litig- 
ious disposition  on  the  part  of  suitors  to  the  preservation  of  the  public 
tranqoillity  and  happiness.  The  result,  among  other  things,  would 
be  that  the  tribunals  of  the  state  would  be  bound  to  give  their  time 
and  attention  to  the  trial  of  new  actions,  for  the  same  causes  tried 
onee  or  of tener  in  former  actions  between  the  same  parties  or  privies, 
without  any  other  limitation  than  the  will  of  the  parties  litigant,  to 
the  great  delay  and  injury,  if  not  exclusion  occasionally,  of  other 
causes  which  never  have  passed  in  rem  judicatam.  The  effect  of  the 
judgment  of  a  court  having  jurisdiction  over  the  subject-matter  of 
controversy  between  the  parties,  even  as  an  estoppel,  is  very  differ- 
ent from  an  estoppel  arising  from  the  act  of  the  party  himself,  in 
making  a  deed  of  indenture,  etc.,  which  may  or  may  not  be  enforced 
at  the  election  of  the  other  party;  because  whatever  the  parties  have 
done  by  compact  they  may  undo  by  the  same  means.  But  a  judg- 
ment  of  a  proper  court,  being  the  sentence  or  conclusion  of  the  law 
upon  the  facta  contained  within  the  record,  puts  an  end  to  all  fnr« 
ther  litigation  cm  accoant  of  the  same  matter,  and  becomes  the  law 
of  the  ease,  which  eannot  be  changed  or  altered,  even  by  the  consent 
of  the  partiea,  and  is  not  only  binding  upon  them  but  upon  the  conrti 
and  joriea  ever  afterwards,  aa  long  as  it  shall  remain  in  force  and 
mitevaiaed.*  ^  For  another  consideration,  ''it  has  been  well  remarked 
that  it  appeara  inconsistent  that  the  authority  of  a  res  judicata  should 
govern  the  cotMt,  when  the  matter  is  referred  to  them  by  pleading, 
but  thai  a  jury  should  be  at  liberty  altogether  to  disregard  it,  when 

WMardi  V.  Pier,  4  Rawle,  878,  888,  86  Am.  Dec.  18L 
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the  matter  is  referred  to  them  in  evidence;  and  that  the  operation  of 
BO  important  a  principle  should  be  left  to  depend  apon  the  technical 
forms  of  pleading  in  particular  actions.  And  notwithstanding  there 
are  many  respectable  opposing  decisions,  the  weight  of  authority,  at 
least  in  the  United  States,  is  believed  to  be  in  favor  of  the  position 
that  when  a  former  recovery  is  given  in  evidence,  it  is  equally  con- 
clusive in  its  effect  as  if  it  were  specially  pleaded  by  way  of  estop- 
pel." «• 

§  789.    TTnder  Code  Practice. 

In  those  states  which  have  adopted  the  code  system  of  pleading, 
the  rules  concerning  the  admissibility  of  a  judgment  not  specially 
pleaded  have  been  materially  changed.  Thus  in  New  Tork»  ''prior 
to  the  code,  a  former  suit  and  recovery  for  the  same  cause  of  action 
could  be  given  in  evidence  under  the  plea  of  the  general  issue,  in 
actions  like  ejectment  and  trover,  in  which  special  pleas  were  not 
allowed.  But  now  the  answer  of  the  defendant,  in  every  case,  must 
contain  a  statement  of  'any  new  matter  constituting  a  defense.' 
Hence  a  former  recovery,  whether  obtained  before  or  after  the  join- 
ing of  the  issue,  cannot  be  given  in  evidence,  in  %py  action  whatever, 
under  a  general  denial  of  the  allegations  in  the  complaint,  or  under 
an  allegation,  in  the  answer,  of  the  pendency  of  the  action  wherein 
the  recovery  was  had."  ^  And  the  rule  is  the  same  in  Galiiomia."' 
In  Indiana,  where  the  statute  provides  that  "under  a  mere  denial  of 
any  allegation,  no  evidence  shall  be  introduced  which  does  not  tend 
to  negative  what  the  party  making  the  allegation  is  bound  to  prove," 
it  is  held  that  the  record  of  a  former  recovery  is  not  admissible  as 
evidence,  under  a  plea  of  general  denial,  unless  proof  of  the  former 
suit  be  necessary  under  the  averments  of  the  complaint.""*  In 
Georgia,  the  code  directs  that  "matter  in  avoidance"  shall  be  specially 
pleaded.  It  is  held  that  a  former  recovery  comes  within  this  rule 
and  is  not  admissible^ under  the  general  issue."""    In  Ohio,  when  an 

^  1  Qreenleaf  on  £y.  §  581.    See  also  «7  Piercy  v.  Sabin,  10  Cal.  dS,  70  Am. 

Chamberlain  ▼.  Carlisle,  26  N.  H.  540.  Dec  69& 

u«  Hendricks  t.  Decker,.8o  Barb.  2d8;  «»Norri8  v.  Amos,  15  Ind.  865. 

Brazill  y.  Isham,  12  N.  T.  0.  ^  Qreaves  v.  Middlebrooks,  GO  Oa. 
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answer  sets  up  new  matter,  and  the  plaintiff  relies  upon  the  estoppel 
of  a  former  jadgmenti  involving  the  determination  of  sach  matter,  he 
should  plead  such  prior  adjudication;  it  is  not  admissible  in  evidence 
under  a  general  or  special  denial  of  the  new  matter  contained  in  the 
answer."*  But  in  California,  upon  this  particular  point,  the  rule  is 
otherwise,  there  being  there  no  replication  to  the  answer.^ 


§  790.    BeqtiisiteB  of  Flea  of  Former  Judgment. 

In  regard  to  the  degree  of  strictness  and  technicality  required  in 
pleading  an  estoppel  by  record,  it  is  important  to  observe  the  distinc- 
tion between  the  case  where  the  former  judgment  is  relied  on  in  bar 
of  the  present  action,  and  the  case  where  it  is  put  forward  as  a  con- 
clusive determination  of  some  of  the  issues.  As  stated  by  the 
supreme  court  of  the  United  States,  "when  the  record  of  a  former 
judgment  is  set  up  as  establishing  some  collateral  fact  involved  in  a 
Bobsequent  controversy,  it  must  be  pleaded  strictly  as  an  estoppel, 
and  the  rule  is  that  such  a  pleading  must  be  framed  with  great  cer- 
tainty, as  it  cannot  be  aided  by  any  intendment.  But  when  a  for- 
mer judgment  is  set  up  in  bar  of  an  action,  or  as  having  determined 
the  entire  merits  of  the  controversy,  it  is  not  required  to  be  pleaded 
with  any  greater  strictness  than  any  other  plea  in  bar,  or  any  plea 
in  avoidance  of  the  matters  alleged  in  the  antecedent  pleading  of  the 
opposite  party."  ^  But  a  plea  of  former  recovery  which  contains 
neither  a  recital  of  the  term  of  the  court  at  which  the  judgment  relied 
on  as  a  bar  was  recovered,  nor  the  date  of  its  rendition,  is  bad  on 
demurrer.*"  It  is  especially  necessary  that  the  plea  should  show  the 
identity  of  the  causes  of  action  or  matters  in  litigation  in  the  two 
actions.  It  does  this  sufficiently,  it  is  held,  if  it  alleges  that  the  for- 
mer action  was  ''for  the  same  identical  debts  and  causes  of  action  as 
are  set  forth  in  the  case  at  bar,  the  same  identical  debts  and  causes 
of  action  being  pleaded  in  the  complaint  as  were  pleaded  in  the  com- 

>M Fanning  v.  Int.  Co.,  87  Ohio  St  »« Aurora  City  v.  West,  7  Wall.  82. 

M4, 41  Am.  Rep.  517.  on  Mount  v.  Scholes.  120  HI.  894, 11 K. 

*i  Wixson  T.  Deyine,  67  CaL  841,  7  E.  Rep.  401.    See  also  Wortham  ▼.  Com- 

Pac  Rep.  77a  monwealth,  5  Rand.  669. 
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plaint  in  the  action  first  brought,  and  none  others. **  "**  In  ease  the 
issues  in  the  two  suits  might  have  been  different,  though  tbey  con- 
cerned the  same  subject-matter,  the  pleader  must  see  to  it  that  he 
excludes  this  hypothesis.  For  instance,  in  trover  for  the  conversion 
of  chattels,  a  plea  of  former  recovery  in  detinue,  not  alleging  that  the 
question  of  ownership  entered  into  the  issue  in  the  former  trial  and 
was  then  decided,  and  not  negativing  the  idea  that  the  recovery  in 
that  case  was  because  of  a  failure  to  prove  the  defendant's  possession, 
is  fatally  defective.^  Again,  in  pleading  a  former  judgment  in  bar, 
it  should  be  averred  that  there  was  a  trial  on  the  merits,  the  merits 
involved  in  the  former  proceeding  should  be  set  forth,  and  definite 
facts  should  be  pleaded  showing  their  determination  against  the 
adverse  party ."^  But  the  plea  sufiBciently  shows  that  the  former  case 
was  tried  upon  its  merits  by  averring  that  it  came  on  for  trial  before 
the  court  and  a  jury  Bwon;i  in  said  cause,  "whereupon  the  jury,  on 
their  oaths,  rendered  a  verdict  in  favor  of  him  the  said  defendant, 
agaiust  him  the  said  plaintiff,  and  the  court  rendered  a  judgment 
accordingly  against  the  plaintiff  for  all  the  costs  of  the  suit."  **' 
According  to  the  practice  now  prevailing  in  some  of  the  states,  in  a 
pleading  to  avoid  the  estoppel  of  a  judgment,  it  is  sufficient  to  allege 
that  it  was  obtained  by  fraud  (if  such  be  the  case),  without  stating 
the  facts  which  constitute  the  fraud.^ 

S  78L    Judgment  Becovered  after  Institution  of  Second 

Suit. 

The  fact  that  a  judgment  was  obtained  after  the  commencement  of 
the  suit  in  which  it  is  pleaded  does  not  prevent  its  being  a  bar.  It 
is  the  first  judgment  for  the  same  cause  of  action  that  constitutes  an 
effective  defense,  without  regard  to  the  order  of  time  in  which  the 
suits  were  commenced."*  Hence  it  even  follows  that  a  prior  judgment 

»« Wilson  Y.  Baell,  117  Ind.  815,  SO  N.  ^  PhiUpowtki  v.  Spenoar,  6S  l^z. 

B.  Rep.  881.    Bee  Wythe  v.  Salem,  4  004;  Fowlket  v.  Bute,  14  Lea,  14. 

Bawj.  88;  Rjnesrson  v.  Parkharst,  88  ""^  Ellis  v.  BUples,  9  Hamph.  288. 

Ind.  864.  •"  SdgaU  v.  Bigerson,  80  Mo.  484. 

WGilbreath  v.  Jones,  88  Ala.    180.  ^jones  v.  EUisos,  10  Week.  Kot 

Bee  also  CrandaU  v.  Oallap,  18  Gona.  Cas.  805;  Finley  v.  EUnbest,  80  Piu  8t 

860.  180;   Martrie  v.  Kejes,  9  Graj,  881; 
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npon  the  same  cause  of  action  sustains  the  plea  of  a  fonner  reooy- 
ezy  although  the  judgment  is  in  an  action  commenced  subsequent  to 
the  one  in  which  it  is  pleaded."**  According  to  the  practice  in  Geor- 
gia, "former  xeeoYery  or  pendency  of  another  suit  for  the  same  cause 
of  action  and  between  the  same  parties,  is  matter  in  abatement,  and 
must  be  taken  advantage  of  at  the  first  term,  or  if  occurring  afterwards, 
in  the  progress  of  the  trial,  so  soon  as  may  be  after  it  occurs. ''**^ 


SteresB  t.  Briggt,  14  Vt  44,  80  Am. 
Dm.  SOSl 


••Duffy  T.  Lytle,  6  Watts,  120. 
^  M erritt  t.  Bagwell.  70  Ga.  57a 
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JUDGMENTS  IN  BEIL 

• 

I  708.    Definitions. 

798.  Jadgments  Qtuuiin  B$bl 
794.    Jurisdiction. 

796.  Effect  of  AdJ  adications  m  Bsm. 
790.  Decrees  in  Admiralty. 

797.  Judgments  in  Prize  Cases. 
796.  Judgments  in  Ck>llision  Cases. 

799.  Condemnation  of  Goods  Seized  under  Excise  or  Revenue  Laws. 

800.  Acquittal  of  Goods  Seized. 

801.  Attachment  Proceedingii 

808.  Inquisitions  of  Lunacy. 
806.    Decrees  of  Divorce. 

804.  Orders  of  Naturalization. 

805.  Settlement  of  a  Pauper. 

806.  Questions  of  Identity,  Legitimacy,  and  Pedigree. 

807.  Bankruptcy  and  Insolvency. 
80a  Probate  Adjudications. 

809.  Judgments  for  Taxes  and  Aasessmenta 

810.  Foreclosure  of  lieas. 

811.  Decrees  of  Sale. 

818.    Establishment  of  Roads  and  Boundaries. 

§  782.    Definitions 

Between  jadgments  in  personam  and  jadgments  in  rtm  there  are 
radical  and  important  differences.  Hitherto  we  have  treated  of  the 
former  class  of  adj  adications  and  their  varioas  oharaoteristics  and 
effects ;  we  come  now  to  consider  the  latter  species  of  decrees.  While 
the  f  andamental  distinctions  between  these  two  varieties  of  jadgments 
are  easily  apprehended,  well  worked  oat  in  the  books,  and  practically 
very  well  anderstood,  it  has  always  been  foand  difficalt  to  formalate 
a  satisfactory  definition  of  the  term  ""in  rem.*'  As  a  matter  of  sci- 
entific accuracy  it  is  to  be  regretted  that  the  phrase  does  not  admit  of 
a  definition  at  once  comprehensive  and  exact.  Bat  since  the  author- 
ities are  substantially  agreed  as  to  what  particular  proceedings  are 
of  this  nature  and  what  are  not  (as  will  appear  from  the  following 
(954) 
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pages),  we  shall  be  content  to  quote  some  of  the  best  definitions  in 
Ihe  books,  indicating  the  various  criticisms  to  which  they  are  open. 
Chief  Justice  Marshall  once  observed  that  he  had  always  under- 
stood that  '^where  the  process  is  to  be  served  on  the  thing  itself,  and 
where  the  mere  possession  of  the  thing  itself,  by  the  service  of  the 
process  and  making  proclamation,  authorizes  the  court  to  decide 
upon  it  without  notice  to  any  individual  whatever,  it  is  a  proceeding 
tit  rem,  to  which  all  the  world  are  parties. ** '  But  this  is  not  so 
much  a  definition  as  a  test,  having  reference  solely  to  the  question  of 
jurisdiction.  Besides,  it  leaves  out  of  view  the  important  classes  of 
cases  in  which  the  proceeding  is  not  taken  against  a  specific  object 
of  property,  but  has  for  its  purpose  an  adjudication  upon  status.  A 
nearer  approach  to  a  complete  definition  was  made  by  the  supreme 
court  of  Vermont,  in  the  following  terms:  ^A  judgment  in  rem  I 
understand  to  be  an  adjudication  pronounced  upon  the  stattis  of  some 
particular  subject-matter,  by  a  tribunal  having  competent  authority 
for  that  purpose.  It  differs  from  a  judgment  in  personam  in  this, 
that  the  latter  judgment  is,  in  form  as  well  as  substance,  between  the 
parties  claiming  the  right,  and  that  it  is  so  inter  partes  appears  by 
the  record  itself.  It  is  binding  only  upon  the  parties  appearing  to 
be  such  by  the  record  and  those  claiming  by  them.  A  judgment  in 
rem  is  founded  on  a  proceeding  instituted,  not  against  the  person,  as 
such,  but  against  or  upon  the  thing  or  Bubject«matter  itself  whose 
state  or  condition  is  to  be  determined.  It  is  a  proceeding  to  deter- 
mine the  state  or  oondition  of  the  thing  itself,  and  the  judgment  is  a 
solemn  declaration  upon  the  status  ot  the  thing,  and  it  ipso  facto  ren- 
ders it  what  it  declares  it  to  be." '  But  this  definition  also  is  too  narrow. 
It  does  not  specifically  include  the  class  of  cases  particularly  described 
in  the  definition  first  quoted,  nor  proceedings  such  as  those  frequently 
taken  for  the  enforcement  of  municipal  tax-liens  and.  the  like.  The 
same  objection  avails  against  the  definition  given  by  Mr.  Smith, 
which  is  substantially  the  same  as  the  last,  viz..  "an  adjudication 
upon  the  status  of  some  particular  subject-matter  by  a  tribunal  hav- 
ing competent  authority  for  that  purpose,    •    •     •    •    a  solemn 

1  If ankin  v.  Chandler,  2  Brock.  125^  •  Woodnifl  v.  Taylor,  20  Vt  68. 
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declaration  proceeding  from  an  accredited  quarter  concerning  the 
status  of  the  thing  adjudicated  upon,  which  very  declaration  operates 
accordingly  upon  the  status  of  the  thing  adjudicated  upon,  and  ipso 
facto  renders  it  such  as  it  is  thereby  declared  to  be." '  If  we  enlarge 
this  description  so  as  to  make  it  include  the  class  of  adjudications 
above  mentioned,  it  will  probably  make  as  close  an  approach  to  a 
complete  definition  as  the  nature  of  the  subject  admits. 

§  783.    Judgments  Quasi  In  Bern. 

Much  of  the  uncertainty  and  confusion  in  the  definitions  of  pro* 
ceedings  in  rem  has  arisen  from  the  attempt  to  make  that  term  cover 
various  classes  of  actions  which  are  not  strictly  and  purely  in  rem, 
although  they  eidiibit  some  points  of  analogy  or  resemblance  to  the 
proceedings  which  fall  within  the  narrower  use  of  the  phrase.     It  is 
better  to  distinguish  between  proceedings  in  rem  and  proceedings 
qfuisi  in  rem.    The  latter  are  assimilated  to  the  former  in  some  par- 
ticulars,— as,  in  respect  to  the  manner  of  acquiring  jurisdiction, — 
but  are  not  always  attended  by  the  same  consequences — ^in  respect, 
for  example,  to  the  persons  bound  by  the  adjudication.     To  make 
this  more  plain,  we  extract  the  following  description  of  the  two  classes 
from  a  well  considered  opinion  of  the  United  States  supreme  court : 
'"Actions  in  rem,  strictly  considered,  are  proceedings  against  prop- 
erty only,  treated  as  responsible  for  the  claims  asserted  by  the  libel- 
ants or  plaintiffs.     The  property  itself  is  in  such  actions  with  the 
defendant,  and,  except  in  cases  arising  during  war,  for  its  hostUe 
character,  its  forfeiture  or  sale  is  sought  for  the  wrong  in  the  com- 
mission of  which  it  has  been  the  instrument,  or  for  debts  or  obliga- 
tions for  which  by  operation  of  law  it  is  liable.     The  court  acquires 
jurisdiction  pver  the  property  in  such  cases  by  its  seisure,  and  of  the 


•9  Smith's    Lead.   Css.  085.    Those  Ohio  St  «n;  The  Sabine,  101  U.  & 

who  desire  to  seek  farther  for  a  satis*  Pennoysr  v.  Kefl,  M  U.  S.  784;  VlTiadsor 

factory  definition  of  this  term  may  con-  v.  McVeigh,  118  U.  8.  870;  f^maa  ▼. 

•alt  the  following  aathoriUes:    8  Phil*  Alderson,  110  U.  &  187, 7  Sap.  Rep.  188; 

lips  on  Bv.  p.  5;  1  Wharton  on  Sv.  g  The  J.  W*  Fienoh.  18  Fed.  Rep.  818; 

815;  Bigelow  on  Est  p.  10  et  Mq.;  Free-  Lord  t.  Chadboome.  48  Me.  480, 4181 88 

man  on  Jadgm.  §  806;  1  Groenleaf  on  Am.  Dea  280l 
£t.  §8  696.  64t  Gross  Y.  Armstrong,  44 
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BQbseqnent  proceedings  by  public  citation  to  the  world,  of  which  the 
owner  is  at  liberty  to  avail  himself  by  appearing  as  a  claimant  in  the 
ease.  There  is,  however,  a  large  class  of  cases  which  are  not  strictly 
actions  in  rem,  but  are  frequently  spoken  of  as  actions  quasi  in  rem, 
because,  though  brought  against  persons,  they  only  seek  to  subject 
certain  property  of  those  persons  to  the  discharge  of  the  claims 
asserted.  Such  are  actions  in  which  property  of  non-residents  is 
attached  and  held  for  the  discharge  of  debts  due  by  them  to  citizens 
of  the  state,  and  actions  for  the  enforcement  of  mortgages  and  other 
liens.  Indeed,  all  proceedings  having  for  their  sole  object  the  sale 
or  other  disposition  of  the  property  of  the  defendant  to  satisfy  the 
demands  of  the  plaintiff,  are  in  a  general  way  thus  designated.  But 
they  differ,  among  other  things,  from  actions  which  are  strictly  in 
rem,  in  that  the  interest  of  the  defendant  is  alone  sought  to  be  affected, 
that  citation  to  him  is  required,  and  that  judgment  therein  is  only 
conclusive  between  the  parties."  ^  The  distinction  may  be  further 
illustrated  by  some  examples  taken  from  the  books.  Thus  partition 
proceedings,  it  is  held,  are  analogous  to  proceedings  in  rem ;  where- 
fore publication  of  notice  by  advertisement  is  sufficient  to  apprise  a 
party  of  the  proceeding  and  bind  his  interest.*  So,  in  a  proceeding 
by  a  railroad  company  to  acquire  the  right  to  use  the  track  of  another 
company  for  the  purposes  of  its  business,  the  applicant  will  be  con- 
eluded  by  a  former  adjudication  against  its  corporate  existence,  had 
on  a  like  application  as  to  a  third  corporation.*  So  it  is  said  that 
the  determination  of  an  assignee  for  the  benefit  of  creditors,  that  a 
creditor  is  entitled  to  participate  in  the  fund,  is  a  judgment  in  rem, 
definitely  fixing  the  status  of  the  plaintiff  towards  the  property.'  But 
on  the  other  hand,  "a  decree  declaring  the  invalidity  of  a  patent  is  in 
no  sense  a  proceeding  in  rem,  and  does  not  prevent  the  same  or  a 
different  plaintiff  from  prosecuting  a  suit  against  another  defendant, 
and  establishing  its  validity  upon  different  or  even  upon  the  same 
evidence."  • 

< Freeman  t.  Alderson*  119  U.  S.  187,  */»  re  Brooklyn,  eta  R.  Co..  19  Hun, 

7  Sup.  Ct  Rap.  166.  814. 

•Pflltbnry  ▼.  Dngan,  9  Ohio,  117,  84  ^Epprlgbt  v.  Eaoflman,  90  Mo.  96, 1 

Am.  Dec  4S7.    Compare  Chllds  t.  Hay-  8.  W.  Rep.  786. 

man,  72  Ga.  791.  •Consolidated    RoUer-MlU    Co.     t. 
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§  784.    JnrlBdiction. 

It  is  a  distingnishing  peonliarity  of  a  proceeding  in  rem  that  the 
jurisdiotion  of  the  courts  in  the  particular  ease,  rests  merely  upon 
the  seizure  or  attachment  of  the  property.  No  personal  notice  to 
any  individual  is  required.  The  res,  being  brought  within  the  juris- 
diction of  the  court,  becomes  subject  to  its  adjudication,  and  all 
parties  interested  are  supposed  to  be  duly  apprised  of  the  proceed- 
ings, by  the  mere  taking  of  the  property,  or  by  the  usual  proclama- 
tion or  published  notice.*  This  jurisdiction  empowers  the  court  to 
adjudicate  upon  the  status  of  the  res,  or  to  order  it  to  be  disposed  of 
in  a  given  way,  according  to  the  object  of  the  action.  Of  course  it 
does  not  authorize  the  fastening  of  a  personal  liability  upon  any 
individual  not  personally  served.  The  jurisdiction  is  over  the  thing 
itself,  and  only  the  thing  itself  can  be  disposed  of,  though  the  rights 
of  owners  or  claimants  may  be  incidentally  affected.  Hence  also, 
in  proceedings  of  this  character,  exclusive  jurisdiction,  for  the  pur- 
poses of  its  own  suit,  is  acquired  by  the  court  which  first  takes  pos- 
session  of  the  res.^^  But  where  the  proceeding  is  not  strictly  in  rem, 
but  belongs  to  the  class  of  actions  which  are  only  quasi  in  rem,  the 
court  cannot  render  a  judgment  which  shall  be  valid  against  the 
rights  of  third  persons,  unless  it  is  shown  that  such  third  persons 
have  volontarily  appeared  and  become  parties  to  the  suit,  or  have 
had  legal  notice  of  the  pendency  of  the  suit  and  an  opportunity  to 
be  beard  therein." 

§  786.    Effect  of  Adjudications  in  Bern. 

A  judgment  in  personam,  as  we  have  already  seen,  is  conclusive 
and  binding  only  upon  the  parties  to  the  action  and  those  in  privity 
with  them,  but  not  upon  strangers.  A  judgment  in  rem,  on  the  other 
hand,  is  conclusive  and  binding,  not  only  upon  parties  and  privies, 

Smith  Ck>.,  40  Fed.  Rep.  806»  citing  In-        i^Heidritter  v.  Elizabeth   OU-Cloth 
gerBoU  T.  Jewett.  16  Blatchf.  878.  Co.,  112  U.  &  dH  5  Sup.  Ct  Rep.  185. 

•  The  Globe,  2  Blatchf.  421.  "  Martin  v.  Darling,  78  Me.  78,  8  AM 

Rep.  118. 

(958) 


Ch.  20]  JUDOMBNT8  III  BEH.  §  796 

bat  also  apon  strangers, — apon  all  persons  interested."  It  is  com- 
monly said  that  snoh  a  judgment  binds  "all  the  world."  It  is  more 
accurate  to  say  that  the  judgment  is  conolosive  against  any  person, 
in  any  subsequent  controversy,  where  the  grounds*of  the  adjudication, 
or  the  fact  of  its  rendition,  or  any  of  its  legal  consequences,  become 
relevant  and  material  facts.  But  it  must  be  noted  that  this  broad 
conclosiveness  belongs  only  to  judgments  strictly  in  rem.  In  those 
proceedings  which  we  have  designated  as  quasi  in  rem,  the  adjudica- 
tion is,  in  general,  conclusive  only  upon  the  persons  directly  and 
immediately  concerned,  or  who  were  made  parties  by  service  of  pro- 
cess. This  will  more  fully  appear,  in  connection  with  particular 
instances,  in  the  following  sections.  And  further,  a  judgment  in  rem 
of  a  domestic  as  well  as  a  foreign  court,  where  jurisdiction  over  the 
person  of  a  party  has  not  been  obtained,  except  as  to  his  interest  in 
the  property  affected  by  the  judgment,  is  not  conclusive  or  binding 
upon  him  by  way  of  estoppel  in  another  action."  It  has  also  been 
held  that  a  judgment  against  a  vessel  (that  being  a  judgment  in  rem 
and  not  enforceable  against  other  property  of  the  owner),  if  unsatis- 
fied, cannot  be  pleaded  as  a  bar  to  a  subsequent  suit  against  the  owner 
of  the  vessel  on  the  same  contract.^^ 

§  786.    Decrees  in  Admiralty. 

Decrees  rendered  by  the  courts  of  admiralty  come  within  the 
•triotest  definition  of  judgments  in  rem.  When  pronounced  by  a 
lawfol  court,  which  has  duly  acquired  jurisdiction  of  the  ret,  such  a 
sentence  is  universally  admitted  to  be  binding  and  conclusive  upon 
all  persons  who  have  or  may  claim  an  interest  in  the  property,  the 
supposition  being  that  the  seizure  or  arrest  of  the  thing  affords  notice 
of  the  proceeding  to  all  persons  concerned."    But,  as  in  all  other 

oCammen  v.  BeweU,  8  H.  ft  N.  646;  iSDnrant  v.  Abendroth,  07  N.  Y.  ISS. 

The  Rio  Grande,  28  WalL  4ff8;  Noble  v.  ^Toby  v.  Brown,  11  Ark.  808;  eupra, 

Tbomiwon  OU  Co.,  79  Pa.  8t  854;  Sute  g  674. 

V.  Cent  Paa  R  Co..  10  Nevad.  80;  UAveriU  ▼.  Smith,  17  Wa]l.  06;  The 

aireel  ▼.  Aogatta  Ina  Co.,  12  Rich.  18,  Propeller  Commerce,  1  Black  (U.  8.), 

76  Am.  Dec  714;  2  Smith'i  Lead.  Cas.  680;  The  Mary  Anne,  1  Ware,  101 
esi;  BaU^  ▼.  Sundberg,  48  Fed.  Repb 
81. 
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cases,  the  conolnsiyeness  of  the  judgment  does  not  extend  beyond  the 
matters  actually  decided  by  it.  Thus  a  decree  on  a  libel  in  rem 
against  a  ship,  for  supplies  furnished  her,  does  not  necessarily  deter- 
mine the  title  to  the  Tessel,  and  therefore  is  not  competent  in  a  sub- 
sequent action  as  evidence  of  the  ownership  of  the  supplies  so 
obtained,  without  other  proof  of  the  title  to  the  ship."  A  suit  to 
enforce  a  maritime  lien,  being  a  proceeding  in  rem,  is  not  barred  by 
a  personal  judgment  previously  recovered  for  the  same  debt*'' 

§  787.    Judgments  in  Prize  Oases. 

The  most  familiar,  as  well  as  the  most  perfect,  example  of  a  judg* 
ment  in  rem,  pure  and  simple,  is  the  decree  of  a  court  of  admiralty 
condemning  a  vessel  as  prize.  Such  an  adjudication  is  final  and 
conclusive  evidence,  both  as  to  the  fact  of  the  legality  of  the  seisure 
and  as  to  the  grounds  of  condemnation,  upon  all  persons  whatever. 
"The  sentence  of  a  court  of  admiralty,  or  of  appeal,  in  questions  of 
prize,  binds  all  the  world  as  to  everything  contained  in  it,  becanse  all 
the  world  are  parties  to  it.  The  sentence,  so  far  as  it  goes,  is  conclu- 
sive as  to  all  persons."  ^  The  books  contain  much  learning  upon  this 
point,  but  as  the  question  of  the  binding  character  of  such  sentences 
has  almost  invariably  arisen  in  cases  where  the  judgment  was  one 
pronounced  by  a  foreign  tribunal,  we  shall  postpone  the  detailed  con- 
sideration of  the  subject  to  the  chapter  on  foreign  judgments.* 

• 

§  788.    Judgments  in  OoUision  Oases. 

Decrees  in  admiralty  rendered  in  cases  of  collisions  between  ves- 
sels, ascertaining  where  the  fault  lay  and  awarding  damages,  stand 
upon  the  same  footing  with  prize  sentences  in  respect  to  their  oon- 
dusiveness.     Thus,  in  an  action  on  a  policy  of  insurance  for  loss 

vyan  Yechten  ▼.  Orifflths.  4  Abb.  '•PenhaUow  v.  Doane,  8  DalL  54,  81 

App.  Dec.  487.    See  also  Andrewa  ▼•  Bee  also  Croadsonv.  Leonard,  4  Cranch« 

Brown,  8  Cash.  180.  484;  Bradatreet  v.  Neptune  Ina.  C!a,  8 

I'The  Odorilla  v.  Baizley  (Pa.),  18  Bamn.   600;    Hoghea  v.  ComoUui^   t 

AU.  Rep.  511.    Bee   also  Providence  Show.  888. 

Washington  Ins.  Co.  v.  Morse,  85  Fed.  >*See  in/^a,  g§  81&-817. 
Rep.  888. 
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occasioned  by  a  collision  at  sea  between  another  vessel  and  the  one 
insured,  a  libel  and  decree  against  the  vessel  insured,  in  a  proceeding 
in  rem  in  the  admiralty  court  for  damage  done  to  the  other  vessel  by 
the  collision,  was  held  to  be  Bu£9cient  evidence  as  well  of  the  coUisioD 
as  of  the  negligence  of  the  master  and  crew  of  the  vessel  insured.*^ 


S  788.    Oondemnation  of  Goods  Seized  under  Excise  or 

Bevenue  Laws. 

A  judgment  rendered  by  a  competent  court,  declaring  the  con- 
demnation or  forfeiture  of  goods  seized  for  a  breach  of  the  excise  or 
revenue  laws,  is  strictly  in  rem,  and  is  binding  and  conclusive  upon 
all  persons,  so  that  the  legality  of  the  seizure  cannot  be  again  con* 
tested  in  any  proceeding,  nor  will  trespass  lie  against  the  officer  who 
took  the  goods,  for  the  purpose  of  trying  the  question  anew.*^  In  one 
of  the  English  cases  it  appears  that  the  action  was  for  the  price  of 
liquor  sold  by  the  plaintiff,  and  the  defense  was  interposed  that  the 
liquor  was  adulterated,  to  prove  which  fact  the  defendant  offered  in 
eridence  the  record  of  its  condemnation  in  the  Court  of  Exchequer. 
It  was  held  that  the  record  was  admissible,  as  that  proceeding  was  in 
remJ*  But  it  has  been  held  that  proceedings  under  the  confiscation 
acts  of  Congress,  while  in  the  nature  of  proceedings  in  rem,  operated 
only  to  divest  the  title  of  the  party  alleged  to  be  the  owner  of  the* 
property  seized,  and  judgment  of  confiscation  and  forfeiture  did  not 
divest  or  affect  the  title  of  third  persons  originating  prior  to  the 
seizure  or  of  the  real  owner  not  proceeded  against.**  According  to 
the  federal  supreme  court,  ''the  jurisdiction  acquired  by  the  seizure 
[of  property  in  a  proceeding  in  rem  for  its  condemnation  for  alleged 
forfeiture]  is  not  to  pass  upon  the  question  of  forfeiture  absolutely, 
hot  to  pass  upon  that  question  after  opportunity  has  been  afforded  to 

*  Street  V.  Anguita  Int.  Ck>.,  18  Rich.  ^Hart  v.  McNamara,  4  Price,  15|r 

IS,  75  Am.  Dec.  714.  note. 

B  Scott  V.  Shearman,  8  W.  BL  077;  ^Risley  v.  Phoenix  Bank,  88  N.  Y 

Whitney  v.  Walsh.  1  Cush.  89,  48  Am.  818,  88  Am.  Rep.  481.    See  also  Dean  ▼. 

De&    690;    Bnchannan    ▼.    Biggs,    8  Chapln,  82  Mich.  87S. 
Teatei»  888;  Qelaton  ▼.  Hoyt,  18  Johna. 
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its  owner  and  parties  interested  to  appear  and  to  be  heard  upon  the 
charges.  To  this  end  some  notification  of  the  proceedings,  beyond 
that  arising  from  the  seizure,  prescribing  the  time  within  which  the 
appearance  mast  be  made,  is  essential.  Such  notification  is  nsoally 
given  by  monition,  public  proclamation,  or  publication  in  some  other 
form.  The  manner  of  notification  is  immaterial,  but  the  notification 
itself  is  indispensable."  ^ 

S  800.    Acqtiittal  of  Gtoods  Seized. 

A  sentence  of  acquittal  of  goods  seized  for  an  alleged  breach  of  the 
excise  or  revenue  laws,  or  other  cause  of  forfeiture,  is  likewise  con- 
clusive of  the  illegality  of  the  seizure  and  bars  any  further  examina- 
tion of  that  question.  This  point  was  ruled  by  Chancellor  Kent  in 
the  case  of  OeUton  v.  HoyU*  ''The  law  is  to  be  understood,"  he 
said,  ''as  settled  clearly,  uniformly,  and  definitely,  that  if  goods  are 
seized  by  a  custom-house  officer,  and  are  libelled,  tried,  and  condemned 
in  the  exchequer,  district,  or  other  court  having  cognizance  of  the 
forfeiture,  and  the  seizing  officer  be  afterwards  sued  in  trespass  for 
taking  the  goods,  be  may  plead  that  condemnation  in  bar  of  the 
action.  So  far  we  have  proceeded  with  perfect  assurance.  The 
next  question  then  is,  suppose  the  goods  to  be  seized,  tried,  and 
acquitted  in  the  district  court,  and  the  officer  be  then  sued  for  seizing 
the  goods,  can  the  officer  contest  the  legality  of  the  seizure  over 
again,  or  can  the  owner,  in  his  turn,  set  up  the  sentence  of  acquittal 
as  a  bar  to  that  inquiry  ?  This  is  the  very  point  and  pith  of  the  con- 
troversy, and  I  entertain  no  doubt  it  is  equally  well  settled  as  the 
other,  and  that  if  the  condemnation  is  a  bar  to  the  action  on  the  one 
hand,  the  acquittal  is  a  bar  to  the  defense  on  the  other.  It  would  be 
monstrously  unjust  and  repugnant  to  all  principle  if  the  rule  were 
not  BO.  Ought  not  the  parties  to  be  placed  upon  equal  ground? 
And  if  the  sentence  of  condemnation  be  coilclusive  in  favor  of  the 
seizing  officer,  ought  not  the  sentence  of  acquittal  to  be  conclusive 
ikgainst  him?    The  most  obvious  dictates  of  justice  will  teach  every 

^WindMr  V.  McVeigh,  08  U.  &  874.        «18  Johns.  561.    See  alto  Cooke  v. 

Shall,  6  T.  R  d56w 
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man  of  common  nnderstanding  that  the  rnlei  to  be  jnst,  shonld  be 
eqaal  and  impartial  in  its  operation."  This  case  was  carried  to  the 
United  States  supreme  court,  where  an  instructive  opinion  was  deliv- 
ered by  Judge  Story,  and  the  ruling  of  the  court  below  was  affirmed.* 

§  801.    Attachment  Proceedings. 

A  proceeding  by  attachment  of  property,  though  often  spoken  of  as 
a  proceeding  in  rem,  and  though  it  does  to  some  extent  partake  of  the 
characteristics  of  that  species  of  actions,  cannot  be  admitted  to  come 
within  the  strict  meaning  of  the  term.  It  shares  also  in  the  charac- 
ter of  a  purely  personal  action,  and  instead  of  binding  all  the  world, 
the  judgment  is  conclusive  only  upon  the  actual  parties  to  the  litiga- 
tion and  those  in  privity  with  them.''  "The  difference  between  pro- 
ceedings by  attachment  and  proceedings  in  rem,  properly  so  called, 
arises  from  the  fact  that  while  the  latter  are  directed  primarily 
against  things  themselves,  and  only  operate  incidentally  on  the  rights 
of  parties,  the  former  use  the  hold  obtained  by  the  seizure  of  specific 
property  merely  as  a  means  of  reaching  and  giving  effect  to  the  rights 
of  parties,  and  neither  claim  nor  exercise  any  controlling  authority 
over  the  title  of  strangers.  The  same  remark  applies  to  replevin."  ** 
And  as  remarked  by  the  supreme  court  of  Mississippi,  ''such  suits  are 
also  proceedings  in  personam,  since  it  is  the  personal  obligation  of  the 
defendant  owner  which  is  the  foundation  of  the  suit,  and  it  is  not  nec- 
essary that  the  property  seized  should  have  had  any  sort  of  connec- 
tion with  the  contract  sued  on«  The  property  seized  is  not  the  debtor 
to  the  plaintiff,  but  stands  in  the  suit  in  which  it  is  attached  as  the 
representative  of  its  owner  the  defendant.  The  right  to  attach  is 
simply  the  right  to  seize  the  property  of  the  debtor  and  to  deal  with 
it  as  his  representative.  By  the  seizure  of  the  thing  the  right  becomes 
initiate,  and  is  consummated  by  the  recovery  of  the  judgment  against 
the  owner.''  ■ 

*  GeUton  v.  Hoyt,  8  Wheat  S4S.  ler,  2  Brock.  125;  Woodruff  v.  Taylor, 

0 Cooper  V.  Reynold!.  10  Wall.  816;  90  Yt  65.    See  PeterionT  v.  WlUard,  17 

Maxwell  v.  Stewart,  22  Wall.  77;  Megee  La.  Ann.  08. 

T.  Belme.  80  Pa.  St  50;  Breading  v.  »2  Smith's  Lead.  Cat.  600. 

8iegworth»  20  Pa.  St  806;  Childs  ▼.  » Sale  v.  French,  61  Mlsi.  170. 

Digby*  24  Pa.  St  28;  Mankin  ▼.  Chand- 
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S  802.    InqtdBitioxis  of  Lunacy. 

It  would  appear  that  an  iDquisition  upon  a  writ  de  lunatieo  tf^rai- 
rendo  should  be  considered  in  the  striotest  sense  a  proceeding  in  rem^ 
since  its  sole  and  essential  object  is  to  obtain  an  adjudication  upon 
itatust  that  is,  upon  the  condition  of  the  person  with  reference  to  bia 
sanity.  Yet  the  courts  are  all  agreed  in  holding  that  the  finding 
made  upon  such  an  inquisition,  especially  if  retrospective,  is  not  con- 
clusive evidence,  though  it  may  be  prima  facie ^  against  persons  who 
were  not  specifically  made  parties  to  the  proceeding."*  Thus  a  find- 
ing that,  at  the  time  of  the  execution  of  a  deed,  the  grantor  was  of 
unsound  mind,  is  presumptive  but  not  conclusive  evidence  of  the 
grantor's  incapacity  in  an  action  wherein  a  party  claims  under  the 
deed." 

S  803.    Becrees  of  Divorce. 

A  proceeding  in  divorce  is  in  some  sense  and  for  some  purposes  in 
personam.  But  since  its  prime  object  is  to  dissolve  the  marital  rela- 
tion heretofore  subsisting  between  the  parties,  and  thereby  to  adjudi- 
cate upon  their  statue,  it  is  strictly  and  truly  a  proceeding  in  rem. 
Important  consequences  flow  from  this  doctrine.  For  first,  the  pro- 
ceeding being  in  rem,  it  is  evident  thai  jurisdiction  of  the  res  will 
in  itself  be  sufficient  to  authorize  the  sentence  pronounced,  with- 
out  personal  service  of  process  upon  the  defendant.  And  secondly, 
in  so  far  as  the  judgment  determines  the  status  of  the  applicant, 
it  is  a  judgment  that  is  operative  and  conclusive  as  to  all  the 
world.**  In  practice,  the  opportunity  to  apply  these  principles  has 
chiefly  arisen  in  connection  with  decrees  of  divorce  emanating  from 
the  courts  of  foreign  countries  or  of  a  sister  state,  and  hence  the  subject 


^  Rogers  v.  Walker,  6  Pa.  8t  878.  47 
Am.  Dec  470;  Den  d.  Aber  v.  Clark,  5 
Halit  217, 18  Am.  Dec  417  (citing  Ser- 
geson  V.  Bealey,  8  Atk.  418;  Mx  parte 
BarneBley,  8  Atk.  184;  HaU  v.  Warren, 
8  Yea.  008;  Faulder  v.  BUk,  8  Camp. 
186);    Thomassoa    v.    Eercheval,    10 
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Hamph.  888;  Hngbei  ▼.  Jones  (N.  Y. 
Ct.  of  App.).  88  N.  E.  Kep.  446.      • 

« Yan  Deusen  ▼.  Sweet.  51  N.  Y.  878. 

"Pennoyer  ▼.  Neff,  95  U.  8.  714; 
Hood  ▼.  Hood,  110  Mass.  468;  Bnrlen  ▼. 
Shannon,  8  Gray.  887;  Smith  ▼.  Smith, 
18  Gray*  809;  8  Bishop  Mar.  *  DiT.  S 
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properly  belongs  to  a  later  portion  of  our  work."  It  xnnst  be  here 
observed,  however,  that  it  is  only  in  the  character  of  an  adjudication 
Dpon  status  that  a  decree  of  this  character  can  have  universal  valid- 
ity or  be  supported  upon  the  kind  of  jurisdiction  above  indicated.  In 
80  far  as  it  transcends  these  limits  and  undertakes  to  determine  inci- 
dental  or  collateral  matters,  it  is  purely  in  peraanam  and  to  be  tested 
and  governed  by  the  rules  ordinarily  applying  to  that  species  of  judg- 
ments. This  also  will  more  fully  appear  in  the  later  discussions  con- 
oeming  foreign  and  sister  state  judgments. 

S  804«    Orders  of  Naturalization. 

Under  the  naturalization  laws  of  the  United  States,  the  record  of 
the  admission  of  an  alien  to  citizenship  in  any  court  authorized  to 
perform  the  act,  reciting  the  facts  which  entitle  the  alien  to  such 
judgment,  is  a  record  which  imports  absolute  verity,  and  its  recitals 
cannot  be  questioned  or  contradicted  in  any  collateral  proceeding.** 
The  cases  establishing  this  rule  may  not  expressly  declare  such  a 
judgment  to  be  a  judgment  in  rem,  but  they  implicitly  hold  it  to  be 
Boch,  inasmuch  as  they  give  it  precisely  the  effect  of  an  adjudication 
of  that  character.  And  this  conforms  to  legal  reason,  since  the  pur- 
pose of  the  proceeding  is  to  change  the  party's  $tatu$  from  that  of 
alienage  to  that  of  citizenship. 

S  806.    Settlement  of  a  Pauper. 

Under  the  English  poor  laws,  and  similar  statutes  existing  in  some 
of  our  states,  an  order  made  by  the  proper  authority  for  the  removal 
of  a  pauper,  finding  his  legal  settlement  to  be  in  such  a  place,  is  a 
judgment  in  rem  and  is  conclusive  upon  all  the  world  as  to  the  fact 
of  such  settlement.*  In  Vermont,  such  an  order  is  conclusive  not 
only  of  the  facts  directly  in  issue  and  decided  but  also  of  all  facts 

*8ee  injira,  §g  822, 924-088.  780;  Rex  v.  Cirenceiter,  Burr.  Bett.  Csb. 

WMcCSsrthy  v.  Manh,  6  N.  Y.  268;  18;  Rex  v.  Bentley,  Id.  426;  Cabot  v. 

Btote  V.  Hoeflinger,  85  Wis.  883;  Bute  Washington.  41  Vt  168;  West  Buffalo  v. 

▼.  Penney,  10  Ark.  621.  Walker  Tp.,  8  Pa.  St  177. 

*Reglna  v.  Hartington.  4  EL  4k  B. 
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necessary  to  the  decision  reached.  As,  where  an  illegitimate  child 
was  removed  to  the  defendant  town,  and  the  order  was  not  appealed 
from,  and  afterwards  the  mother  was  removed  to  the  same  town,  on 
an  appeal  from  the  last  removal  it  was  held  that,  as.  by  the  statute  the 
settlement  of  the  child  followed  that  of  the  mother,  the  settlement  of 
the  mother  was  an  essential  fact  in  establishing  the  settlement  of 
the  child  on  the  former  order,  and  the  decision  and  order  in  the 
child's  case  was  conclusive  as  to  the  settlement  of  the  mother  in  the 
case  at  bar,  she  having  acquired  no  subsequent  settlement.'*  In 
Pennsylvania,  an  order  of  removal  of  a  pauper,  when  confirmed,  is 
conclusive  against  the  appellant  in  favor  of  all  the  world ;  when  dis- 
charged, it  is  conclusive  between  the  parties  litigant;  when  quashed, 
it  is  conclusive  on  neither.*'  In  Connecticut,  however,  these  rules  do 
not  apply.  In  that  state,  a  judgment  in  an  action  by  one  town 
against  another  for  supplies  furnished  to  a  paaper  claimed  to  belong 
to  the  defendant  town,  in  which  the  settlement  of. the  pauper  is 
declared  to  be  in  that  town,  is  not  a  judgment  in  rem^  and  is  bind- 
ing only  on  the  parties  to  that  suit  and  those  in  privity  with  them.** 

§  806.    Questions  of  Identity,  Legitimaoy,  and  Pedigree. 

It  is  held  that  a  decree,  foreign  or  domestic,  establishing  a  pedigree, 
is  a  decree  in  rem  and  binding  and  conclusive  upon  all  the  world  as 
to  the  matters  which  are  thereby  adjudicated.**  Similarly,  a  question 
of  identity  of  the  defendant,  contested  in  a  former  suit  and  found 
against  him,  cannot  be  re-examined.**  But  on  the  other  hand,  a 
judgment  finding  the  illegitimacy  of  a  son  is  not  evidenoe  in  ftaother 
suit  to  show  the  non-marriage  of  the  mother  or  the  illegitimacy  of  her 
other  children.^  So  also,  although  the  condition  of  slavery  was  in 
the  strictest  sense  a  9tatu$^  the  highest  court  in  this  country  held  that 
a  judgment  establishing  the  freedom  of  a  given  person  was  not  in  rem^ 

**PitUford  V.  Chittenden,  68  Yt  49.  8        •Bethlehem  v.  Watertown,  47  Conn. 
AtL  Rep.  828.  887. 

*' West  Buffalo  v.  Walker  Tp.,  8  Pa^        »Ennii  v.  Smith,  14  How.  400. 
8t  177.  •VerneuU  v.  Harper,  88  La.  Ann.  898L 

^  Kearney  v.  Denn,  15  Wall.  6t 
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bot  bound  only  parties  and  privies.^  But  in  the  case  of  a  child 
elaiming  to  be  free  and  not  a  slave,  because  her  mother,  in  a  suit 
wherein  the  same  person  was  a  party  claiming  the  services  of  both, 
was  adjudged  free,  on  an  allegation  appearing  on  the  record  that  the 
mother  was  free  when  the  child  was  bOm,  it  was  held  that  the  judg- 
ment  was  conclnsiTe  as  to  the  freedom  of  the  child.  The  decision  was 
put  on  the  ground  that  the  child  was  ''privy  in  blood^  to  the  mother, 
and  privy  in  estate  so  far  as  regarded  the  mother's  condition  of  serv- 
itude or  otherwise.^  But  we  think  the  court,  in  either  of  these  cases, 
might  well  have  held  the  judgment  to  be  strictly  in  rem. 

§  807.    Bankruptoy  and  InBolvency. 

A  decree  of  the  court  having  jurisdiction  under  the  bankrupt  law, 
upon  a  petition  in  involuntary  proceedings,  whereby  the  debtor  is 
adjudged  and  declared  a  bankrupt,  is  in  the  nature  of  a  decree  in  rem, 
since  it  determines  his  legal  atattu  in  that  respect,  and  is  therefore 
notice,  of  itself,  to  all  creditors,  and  is  conclusive  evidence  that  all  the 
facts  necessary  to  sustain  the  decree  were  proved  before  the  court.^ 
Similarly,  an  adjudication  of  insolvency  partakes  of  the  nature  of  a 
judgment  in  rem;  it  binds  all  persons,  whether  parties  or  otherwise, 
and  whether  notified  or  not,  as  to  the  particular  matter  determined.* 
Bo  also,  the  record  of  the  discharge  of  an  insolvent  debtor  is  con« 
elusive  as  to  the  fact  of  his  having  complied  with  all  things  required 
by  law  to  entitle  him  to  a  discharge,  and  cannot  be  inquired  into  in 
a  collateral  action.*  In  a  later  chapter  we  shall  be  called  upon  to 
consider  the  important  subject  of  the  extra-territorial  effect  of  decrees 
in  bankruptcy  and  the  question  of  the  conclusiveness  of  foreign  adju- 
dications upon  domestic  creditors. 

^Davli  V.  Wood.  1  Wheat  216.  148;  Mount  v.  Manhatton  Ck>.,  41  N.  J. 

•Alexander  v.  Btokeley,  7  Berg,  ft  R  Eq.  211, 8  Atl.  Rep.  726. 

2NL  «  Brown  v.  Smart,  62  Md.  820, 14  AtL 

•Shawhan  v.  Wherritt,  7  How.  627;  Rep.  468;  Merriam  v.  Bewail,  8  Gray, 

la  r«  Wallace,  Deady,  488;  Morse  v.  816. 

Ctodfrey,  8  Story,  891:  Rayl  v.  Lapham,  «SheeU  v.  Hawk*  14  B%Tg.  ft  R.  178^ 

27  Ohio  St  4B2;  Lewis  v.  Sloan.  68  N.  16  Am.  Dtc  486^ 
Oar.  067;  Thornton  ▼.  Hogaa,  68  Ma 
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S  808,    Probate  AdlJiidicatioxis. 

We  have  already  seen  that  decrees  of  probate,  or  decrees  made  in 
the  granting  of  letters  of  administrationi  are  considered  as  being  in 
rem  and  conclusive  upon  all  persons.^  So  a  suit  to  test  the  validity 
of  a  will  is  a  proceeding  in  rem  and  binding  npon  all  the  parties  in 
interest  whether  parties  to  the  issue  or  not,^  On  the  other  hand,  it 
has  been  decided  that  a  suit  for  the  construction  of  a  testamentary 
writing  is  not  in  the  nature  of  a  proceeding  in  remJ^ 

§  808.    Judgments  for  Taxes  and  Assessments. 

State  laws  not  infrequently  provide  that  taxes  and  assessments 
shall  be  collected  by  proceedings  taken  primarily  against  the  land 
which  is  liable,  with  publication  of  notice  to  owners  and  claimants. 
And  in  some  jurisdictions,  a  proceeding  of  this  character  is  regarded 
AS  strictly  in  rem.  Thus  in  Galifomiay  "the  general  revenue  act  of 
1861  provides  that  real  estate  shall  be  listed  to  the  owner,  if  known; 
if  not  known,  to  him  as  '  unknown  owner.'  If  not  paid,  the  assess- 
ment roll  passes  into  the  hands  of  the  district  attorney,  who  is 
Authorized  and  directed  to  sue  the  person  assessed,  the  real  estate. 
And  'all  owners  or  claimants  to  the  same,  known  or  unknown.' 
Process  is  to  be  served  upon  the  real  estate,  the  owner,  and  *  all 
owners  and  claimants '  in  the  manner  therein  provided.  This  being 
done,  the  court  acquires  jurisdiction  over  the  persons  of  all  owners 
and  claimants,  known  or  unknown,  and  the  subject-matter.  Such 
being  the  case,  the  judgment,  when  rendered,  is  conclusive  and  bind- 
ing upon  all  the  world  until  reversed  on  appeal  or  set  aside  by 
some  direct  proceeding  brought  for  that  purpose.**  **  But  more  com* 
monly  the  judgment  is  considered  to  be  binding  only  upon  parties 
brought  in  by  actual  notice  and  those  in  privity  with  them,  and  in 
some  cases,  not  even  upon  the  owner  unless  he  appeared  and  con- 

^  Supra,  §§  685, 688»  and  casei  cited.        «  Brown  v.  Brown,  S  Pickle,  877, 7  & 
^Fry  V.  Taylor,  1  Head,  594;  Patton     W.  Rep.  640. 
▼.  AUlBon.  7  Humph.  820.  »  Mayo  v.  Ah  Loy,  82  CaL  477,  01  Adl 

Dec.  506. 
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tested  the  application  for  jadgment.**  In  Wisconsin,  the  owner  of  a 
city  lot,  not  being  made  a  party  to  a  proceeding  by  mandamus  to 
compel  the  common  conncil  of  the  city  to  levy  a  special  tax  or  assess- 
ment thereon,  is  not  bonnd  hy  the  judgment  in  snch  proceeding." 
A  judgment  in  favor  of  a  tax-sale  purchaser,  enforcing  by  mandamus 
against  the  sheriff  his  right  to  a  deed,  is  not  a  judgment  in  rem,  and 
is  not  admissible  evidence  against  one  neither  party  nor  privy  to  the 
proceeding.'' 

§  810.    ForedofEmre  of  liana. 

Proceedings  to  foreclose  a  lien  are,  generally  speaking,  proceed- 
ings in  rem,  and  therefore  personal  service  on  absent  parties  is  not 
essential  to  give  the  court  jurisdiction.**  So  a  judgment  for  the  fore- 
closure of  a  mortgage,  although  in  the  commencement  of  the  action  it 
be  in  form  in  personam,  yet  as  it  awards  a  special  execution  against 
the  premises  described  in  the  mortgage,  and  directs  damages  to  be 
recovered  by  a  sale  of  the  same,  is  properly  a  judgment  in  rem,  or 
quaaiin  r§mJ^ 

§  811.    beorees  of  Sale. 

In  Louisiana,  a  judgment  confirming  and  homologating  a  judicial 
sale  of  realty  has  the  force  of  res  judicata  so  as  to  operate  "as  a 
complete  bar  against  all  persons,  whether  of  age  or  minors,  whether 
present  or  absent,  who  may  thereafter  claim  the  property  so  sold,  in 
consequence  of  all  illegality  or  informality  in  the  proceedings,  whether 
before  or  after  judgment.**  **  On  similar  principles,  a  decree  for  the 
sale  of  the  estate  of  a  lunatic,  for  the  payment  of  debts,  is  a  decree 
in  rem,  and  the  creditors  are  bound  by  it  though  not  parties  to  the 


U8ee  Gage  V.  Bailey,  102  m.  11;  Belle- 
vlUe  Nail  Co.  v.  People,  98  111.  899;  Peo- 
pie  V.  BriflUn,  80  111  428;  Job  v.  Teb- 
betu.  5  Oilm.  876;  Mayo  v.  Foley,  40 
CaL  281;  Jamiion  v.  New  Orleans,  12 
La.  Ann.  846;  Gage  ▼.  Pumpelly,  115  U. 
a  454,  6  8np.  Ct  Rep.  186;  Black  on 
Tax  Titles,  8§  64-58;  Cooley,  Tazn. 
587. 


MRork  ▼.  Smith,  56  Wis,  67, 12  N.  W. 
Rep.  408. 

>*  Waters  v.  Bpofford,  58  Tex.  116. 

^  Oswald  ▼.  Eampmann,  28  Fed.  Rep. 
86. 

»RusseU  ▼.  Brown,  41  DL  184;  Will- 
iams ▼.  Ives,  49  111.  512;  White's  Admr. 
▼.  Williams,  8  N.  J.  Eq.  876. 

M  Jeter  V.  Hewitt.  22  How.  852;  Mont- 
gomery V.  Samory,  99  U.  IS.  482. 
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proceeding,  and  a  purchase  of  the  property,  with  notice  of  the  deorea» 
at  a  sale  under  an  execution  at  law  issued  after  the  ttitzy  of  sooh 
decree,  will  be  set  aside.* 


S  812.  Bstablishment  of  Boads  and  BotmdarlM. 

A  proceeding  had  in  the  proper  court  for  the  laying  out  of  a  pub- 
lic road  is  in  the  nature  of  a  proceeding  in  rem  and  binds  all  the 
world.""  So  also  the  judgment  of  a  competent  oouit  upon  the  report 
of  a  committee  appointed  under  the  provisions  of  a  state  stafcate 
empowering  such  court  to  establish  the  disputed  boundary  line 
between  two  adjoining  towns,  is  a  judgment  in  rem  and  concloBiTe 
upon  all  persons.* 

"  Latham  ▼.  Wiswall,  2  Ired.  Ch.  891        •Pitman  ▼.  Albany,  84  K.  H.  077. 
aMlUcreek  Tp.  ▼.  Beed,  29  Pa.  St 
19S. 
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8  818.  Ck>ncla8iv6neM  of  Foreign  Judgments  in  Bern. 

814.  Decreet  in  Admiralty. 

816.  Condnsive  of  Groandi  of  Sentence* 

818.  Gronndt  of  Condemnation  mast  Clearly  Appear. 

817.  Not  ConclualFe  of  Collateral  or  Incidental  Matteri. 
818l  Impeachable  for  Want  of  JnriadlctioB. 

810.  Not  Impeachable  for  Error. 

880.  Whether  Frand  may  be  Shown. 

881.  Objectiona  to  Legality  of  Court 
888.  Foreign  Decrees  of  Divorce. 
888.  Foreign  Probate  Decrees. 

884.  Foreign  Adjadications  in  Bankmpti^* 

Fin  n.       FOBBIQH  JUDOICKHTS  OT  PeBSOKAH. 

885.  ConclnsiTeness  on  the  Merits.    Early  English  Cases. 

8BML  Distinction  between  Foreign  Judgment  as  n  Cause  of  Actio* 
and  as  a  Defense. 

887.  Later  English  Decisions. 

888.  Early  American  Decisions. 
888l  Recent  American  Decisions. 
880.  Arguments  on  the  Question. 

88L  Reason  of  the  Recognition  of  Foreign  JudgmentSi 

888.  Scotch  Law  of  Foreign  Judgments. 

888.  French  I^aw. 

884.  Canadian  Doctrine  of  Foreign  Judgments. 

885,  Jurisdiction  may  be  Inquired  into. 
888.  Judgments  against  Non-Resldeati. 

887.  Eztra-Tenritoxlal  Senrioe  of  Procesi. 

888.  Pte  N^galiTiBg  Jurisdiction. 

888.  Foreign  Judgment  in  Summary  Proceedings. 

840.  Repugnance  of  Judgment  to  Natural  Justice. 

841.  Local  or  Police  Regulations  of  Foreign  Country  not  Enforoad» 
848.  Mistake  of  Law  as  Ground  of  Impeachment. 

848.  Mistalten  Conception  of  Foreign  Law. 

844.  Whether  Impeachable  for  Fraud* 

845.  Judgment  must  be  Final. 

846.  Effect  of  Pendency  of  Appeal. 

847.  No  Merger  of  Original  Cause  of  Action. 
B4B,  Form  of  Action  on  Foreign  Judgment. 
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PaBT  L      FoBSION  JVBOIIBNTB  IN  BbX. 

S  818.    Conclusiveness  of  Foreign  Judgments  In  Benu 

A  ''foreign''  judgment,  as  the  term  is  used  in  the  English  books, 
means  a  judgment  rendered  by  any  eonrt  oatside  of  England,  inolnd- 
ing  the  courts  of  the  British  colonies.  As  used  by  American  judges, 
the  term  has  not  a  very  precise  signification.  For  sometimes  it 
includes  all  judgments  rendered  by  courts  beyond  the  particular 
0tate» — ^in  which  sense  a  judgment  pronounced  in  New  York  may  be 
called  a  foreign  judgment  in  Pennsylvania, — and  sometimes  it  is 
restricted  to  judgments  coming  from  without  the  limits  of  the  United 
States.  The  latter  usage  is  the  better.  For,  in  our  law,  there  are 
important  differences  between  judgments  rendered  in  a  sister  state 
and  those  which  are  foreign  in  the  strict  sense,  and  the  practice  of 
indiscriminately  grouping  them  cinder  one  general  designation  tends 
to  obscure  these  distinctions  and  introduce  misleading  ideas.  In  this 
work,  therefore,  when  speaking  of  the  rulings  of  the  American  courts, 
we  shall  always  use  the  phrase  "foreign  judgment**  to  designate  one 
emanating  from  the  courts  of  a  country  foreign  to  the  United  States, 
while  the  term  '^sister  state  judgment"  will  indicate  one  pronounced 
in  one  of  the  several  states  of  the  Union  and  used  as  a  cause  of 
action  or  defense  in  another.  The  former  species  of  judgments  will 
form  the  subject  of  the  present  chapter.  And  it  will  further  be 
necessary  to  subdivide  foreign  judgments  into  judgments  in  rem  and 
judgments  in  perganam,  these  two  classes  being  distinguished  by  cer^ 
tain  important  differences  which  will  fully  appear  in  the  sequel.  We 
proceed  then  to  the  consideration  of  the  effect  of  judgments  which 
are  strictly  foreign  and  in  rem. 

It  has  been  the  express  doctrine  of  both  the  English  and  Amer- 
icsn  oourts  from  earlj  times  that  s  foreign  judgment  in  rem  is  bind* 
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ing  and  eonclasive  on  all  the  world,  and  not  re-exam inable  on  the 
merits,  proyided  the  coart  had  jurisdiction  and  there  was  no  fraud  in 
proenring  the  sentence.*  **  We  should  treat  the  judgment  of  a  foreign 
conrty  acting  in  rem,  within  its  appropriate  power  aud  jurisdiction, 
with  the  same  respect  and  concede  to  it  the  same  consequence  that 
we  would  to  similar  judgments  of  the  courts  of  our  sister  states.  We 
should  allow  the  party  contesting  its  validity  to  show  that  it  was 
procured  by  fraud,  or  that  it  is  yoid  on  its  face,  or  void  by  the  local 
law,  fori  rei  judicata.  But  such  party  cannot  be  permitted  to  show 
that  he  never  had  any  notice  of  the  suit,  otherwise  than  by  showing 
that  the  notice  prescribed  by  the  local  law  was  not  given,  thereby 

proving  the  judgment  to  be  void  by  that  law Nor  can  the 

party  be  allowed  to  show  that  there  are  errors  in  law  on  the  face  of 
the  judgment,  for  that  would  compel  our  courts  to  sit  in  review  on 
the  adjudications  of  the  foreign  tribunal.  When  the  foreign  judg- 
ment produced  in  evidence  appears  to  be  regular  in  form,  and  to  con- 
tain the  essential  parts  of  an  adjudication  of  the  controversy  made 
between  proper  parties,  the  burden  of  showing  its  invalidity  rests 
upon  the  party  who  desires  to  impeach  it."'  Thus,  for  example, 
where  the  matter  in  controversy  is  land  or  other  immovable  property, 
a  judgment  pronounced  in  the  forum  rei  eita  is  of  universal  obliga- 
tion as  to  all  the  matters  of  right  and  title  which  it  professes  to 
decide  in  relation  thereto,  and  absolutely  conclusive;  while,  on  the 
other  hand,  a  judgment  in  any  foreign  country  (foreign  to  the  situs 
of  the  res),  touching  such  immovables,  will  be  held  of  no  obligation.' 

I  814.    Decrees  in  Admiralty. 

The  most  familiar  examples  of  foreign  judgments  in  rem  are 
the  adjudications  of  admiralty  courts  in  cases  of  prize,  collision, 
forfeiture,  and  the  like.  And  these  decrees,  by  the  unanimous  and 
emphatic  voice  of  courts  and  jurists,  are  declared  to  be  binding  and 

>  Hughes  V.  Cornelius,  3  Show.  882;  *  Monroe  v.  Doaglss,  4  Sandf.  Ch.  1S6, 

Bemardi  t.  Motteux.  2  Dongl.  674;  Will-  188. 

Imma  v.  Preston,  8  J.  J.  Mar.  600, 20  Am.  *  Story,  Confl.  of  L.  §  691;  Monroe  t. 

Dea  170;  Wellborn  v.  Carr,  1  Tex.  468;  Douglas.  4  Sandf.   Ch.  126,  179.    See 

Monroe  v.  I>ooglaa»  4  Sandf.  Ch.  126w  also  CammeU  v.  Sewell,  6  H.  ft  N.  72a 
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oonolusiye  all  over  the  world.  Thus  the  sentence  of  a  foreign  eoart 
of  admiralty,  having  jnriediotion  under  the  law  of  nations,  condemn- 
ing a  Tessel  and  cargo  as  good  and  lawful  prize,  is  eonclasive  npon 
all  persons  and  in  all  courts,  and  cannot  be  disregarded  or  contra- 
dicted in  any  subsequent  proceeding.^  How  firmly  this  principle  is 
settled,  and  how  faithfully  the  courts  adhere  to  it,  even  in  the  most 
exceptional  circamstances,  might  be  proved  by  many  interesting  cases 
to  be  found  in  the  books.  For  instance,  in  the  case  of  The  Helena,^ 
the  vessel  was  captured  by  a  corsair  belonging  to  the  Dey  of  Algiers, 
and  was  taken  into  a  port  of  that  country  and  condemned  and  sold. 
The  former  owner  contended  that  the  seizure  was  piratical  and  not  a 
lawful  capture,  and  that  the  subsequent  proceedings  had  no  formality 
or  regularity.  But  the  court  held  that  the  property  in  the  vessel  had 
passed  by  the  sale.  Sir  Wm.  Scott  observed:  ** Although  their 
notions  of  justice  to  be  observed  between  nations  differ  from  those 
which  we  entertain,  we  do  not  on  that  account  venture  to  call  in 
question  their  public  acts.  As  to  the  mode  of  confiscation  which 
has  taken  place  on  this  vessel,  whether  by  formal  sentence  or  not, 
we  must  presume  it  was  regularly  done  in  their  way  and  according  to 
the  established  custom  of  that  part  of  the  world."  An  even  stronger 
illustration  is  furnished  by  the  case  of  Armroyd  v.  WiUiamg,*  in 
which  the  sentence  of  a  French  prize  court  was  held  to  be  conola- 
sive,  although  every  consideration  appeared  to  militate  against  the 
propriety  of  applying  the  established  rule.  But  the  court  deelared 
that,  whatever  might  be  done  by  foreign  tribunals  in  reference  to  the 
settled  principles  of  international  law  on  the  subject  of  the  coiiela- 
siveness  of  prize  adjudications,  the  courts  of  this  country  would  not, 
for  purposes  of  retaliation,  depart  from  those  principles.  This  was 
a  strong  position  to  take,  considering  the  nature  of  our  relations 
with  France  at  that  date  (1811).     The  court,  even  in  holding  the 

<  Hughes  v.  CorneliuB,  2  Show.  282;  Oranch.  428;  Brown  v.  Union  Int.  Oo.« 

Bernard!  v.   Motteux,   8  DougL   574;  4  Day,  179,  4  Am.  Dea  204;  Vf  alton  ▼. 

Stringer  v.  Ins.  Co.,  L.  R.  4  Q.  B.  676;  Bethune,  2  Brev.  458,  4  Am.  Dec  597; 

Oroudson  v.  Leonard,  4  Cranch,  484;  CucuUu  ▼.  La.  Ins.  Co.«  5  Mart  N.  & 

Bradstreet  v.  Neptune  Ins.  Co.,  8  Sumn.  464,  16  A|n.  Dec.  199. 

600;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  «4  Ch.  Rob.  8  (1801). 

64,  19  Am.  Dec.  549;  Lumly  ▼.  Quarry,  *2  Wash,  a  C.  60a 
7  Mod.   9;    Williams  v.  Armroyd,  7 
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MDtenoe  of  eondemnation  oonolasive,  denounoed  it  as  "a  daring  out- 
rage upon  our  nentral  rights."  The  case  was  appealed  to  the 
supreme  federal  court,  and  it  was  there  held  that  the  sentence  was 
none  the  less  conclusive  because  it  was  given  under  an  edict  which 
was  onjnst  in  itself  and  in  direct  and  flagrant  violation  of  the  law  of 
nations,  and  which  had  been  so  declared  by  the  United  States  gov- 
ernment.' The  converse  of  this  rule  also  holds  good.  A  sentence 
of  acquittal  pronounced  by  a  foreign  court  acting  in  rem,  in  cases  of 
prise,  forfeiture,  etc.,  is  conclusive,  in  the  absence  of  fraud  or  want 
of  jurisdiction.* 

The  reoMons  why  our  courts  accept  such  adjudications  as  final  and 
conclusive  are  founded  partly  on  the  consideration  that  prize  courts 
exist  and  discharge  their  functions  under  the  recognition  of  the  law 
of  nations, — ^being  thus,  in  some  sense,  a  species  of  international  tri- 
bunals, exercising  an  authority  which  must  be  respected  by  all  coun- 
tries which  give  their  adherence  to  the  ju$  gentium,* — and  partly  on 


V  WUliams  v.  Armroyd,  7  Cranch,  428. 

*  Magoan  v.  New  Sngland  Marine  Ins. 
Oo.,  1  Stoiy,  157;  The  Bennet,  1  Dod- 
son.  170. 

*This  principle  was  clearly  and  con- 
vincingly stated  in  the  case  of  Brown 
▼.  Union  Ins.  Co.,  4  Day,  179,  4  Am. 
Dec.  804  Swift.  J.,  in  delivering  the 
x>pinion  of  the  court,  remarked:  "I  ap- 
prehend oar  acluiowledgment  of  the  aa- 
thority  of  the  law  of  nations,  and  our 
adoption  of  the  marine  law,  have  estab- 
lished principles  decisive  of  this  qaes- 
4ion.  The  law  of  nations  is  a  rule  of 
condnct  obligatory  on  sovereign  inde- 
pendent states;  and  the  right  of  capture 
on  the  high  seas  by  nations  at  war  is 
•dearly  a  part  of  that  law.  The  decrees 
of  Judicial  tribunals  proceeding  accord- 
ing to  the  law  of  nations  must  be  con- 
dttsiTe,  as  far  as  that  law  is  recognized, 
for  the  same  reason  that  Judgments  of 
conrts  proceeding  according  to  munic- 
ipal law  are  conclusive,  as  far  as  that 
law  extends.  In  all  civilized  states, 
conrts  are  constituted  that  have  Juris- 
^ction  of  questions  of  prize,  and  are  to 


decide  according  to  the  law  of  nations. 
In  these  cases  the  proceedings  are  in 
rein,  and  every  person  interested  is  sup- 
posed to  be  a  party  to  them.  When* 
ever,  then,  a  court  of  admiralty  in  one 
country,  acting  as  a  prize  court,  decides 
on  the  question  of  prize  and  condemns 
captured  property,  such  sentence  or  de- 
cree must  be  conclusive  evidence,  when 
the  same  question  shall  arise  in  any 
other  country  recognizing  the  law  of 
nations,  on  the  same  prindple  that  the 
Judgment  of  a  municipal  court  is  con- 
clusive between  the  same  parties  and 
their  representatives,  whenever  the 
same  question  shall  arise  in  another 
court  in  the  same  country  where  the 
Judgment  was  rendered.  As  we  have 
adopted  the  law  of  nations,  we  must 
take  it  with  all  its  consequences;  and 
we  can  have  no  more  right  to  deny  the 
condusivenessof  the  sentence  of  a  for- 
eign court  of  admiralty,  acting  as  a  prize 
court  according  to  the  law  of  nations, 
when  the  same  question  arises  before 
us,  than  we  have  to  deny  the  condu- 
•iveness  of  a  Judgment  of  a  court  in 
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grounds  of  necessity  and  propriety.  Thns  the  United  States  sapreme 
court  has  declared  that  the  law  on  this  point  rests  on  three  very 
obvious  considerations :  ''the  propriety  of  leaving  the  cognizance  of 
prize  oases  exclusively  to  courts  of  prize  jurisdiction ;  the  very  great 
inconvenience,  amounting  nearly  to  an  impossibility!  of  fully  inves- 
tigating such  cases  in  the  courts  of  common  law;  and  the  impropriety 
of  revising  the  decisions  of  maritime  courts  of  other  nations  whose 
jurisdiction  is  co-ordinate  throughout  the  world."  ^ 

But  the  rule  thus  established  is  not  confined  to  adjudications  in 
prize  cases.  It  extends  generally  to  all  admiralty  decrees  proceeding 
from  a  court  having  jurisdiction  of  the  res.  Thus,  where  a  French 
court,  having  competent  jurisdiction,  in  a  proceeding  in  rem,  deliv- 
ered a  judgment  ordering  the  sale  of  a  British  ship  then  lying  in  the 
foreign  port,  under  a  lien  for  supplies  furnished,  it  was  held  that  the 
sale  could  not  afterwards  be  impeached  in  England,  in  an  action 
against  the  vendee,  even  though  the  person  seeking  to  impeach  it 
would,  by  the  law  of  the  latter  country,  have  a  preferential  title  to 
the  chattel.^  And  the  same  principle  applies  to  judgments  on  a 
maritime  lien  for  damages  caused  by  a  collision,"  and  to  adjudica- 
tions ordering  the  sale  of  wrecks  and  property  left  derelict."  But  it 
has  been  held  that  the  parties  in  interest  may  avoid  this  conclusive 
effect  of  a  foreign  admiralty  decree  by  an  express  stipulation  to  that 
effect  made  in  advance.  Thus,  if  a  policy  of  insurance  underwritten 
in  Philadelphia  contains  a  warranty  of  American  property,  "to  be 
proved,  if  required,  in  this  city  and  not  elsewhere,**  the  assured  is 


this  atate,  when  the  tame  qaestion 
arises  between  the  same  parties  in  an- 
other court,  or  than  we  have  to  deny 
any  other  principle  of  the  law  of  na- 
tions. I  should  therefore  deem  the  de- 
cree of  the  court  of  admiralty  to  be  con- 
clusive in  this  case,  not  on  the  author- 
ity of  the  decisions  in  Great  Britain, 
but  on  the  authority  of  the  law  of  na- 
tions, which  is  a  part  of  the  common 
law  of  the  land.  At  the  same  time,  it 
is  not  improper  to  observe  that  the 
courts  of  Westminster  Hall  have  uni- 
formly paid  such  a  sacred  regard  to 
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principle  In  their  decisions  that  th^ 
may  be  deemed  good  evidence,  not  only 
of  national  law,  but  of  common  law, 
and  are  entitled  to  the  highest  respect 
in  all  countries  governed  by  the  same 
general  rules  of  Jurisprudence.*  See 
also  Williams  v.  Jones,  18  Mees.  &  W. 
688;  Godard  v.  Gray,  L.  R.  6  Q.  B.  189. 

V  Croudson  v.  Leonard,  4  Cranch,  484. 

u  Castrique  v.  Imrie,  L.  R.  4  CL  L.  414. 

ttThe  Propeller  East.  9  Bened.  78; 
Harmer  v.  Bell,  7  Moore  P.  C.  967. 

>*  Grant  v.  licLachlln,  4  Johns.  9L 
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entitled  to  vmdioate  the  trath  of  his  warranty  as  against  a  foreign 
eondemnation  of  the  Bobject^matter  as  enemies'  property.'^ 

§  816.    Oonclnfiive  of  Ghronnds  of  Sentence. 

It  is  almost  umyersally  held  in  this  conntry  that  the  sentence  of  d 
foreign  coart  of  admiralty,  proceeding  in  rem,  after  acquiring  juris* 
diction,  whereby  a  vessel  or  cargo  is  condemned  as  lawful  prize,  i9 
eondasiye  evidence,  not  only  to  change  the  property  in  the  res,  but 
also  of  all  the  facts  upon  which  the  condemnation  was  founded.  Thus, 
in  a  subsequent  action  between  the  owners  and  the  underwriters, 
such  a  sentence  is  conclusive  evidence  that  the  goods  so  condemned 
were  enemies'  property  (if  that  was  the  ground  of  condemnation), 
and  therefore  that  there  has  been  a  breach  of  the  warranty  of  neu- 
trality contained  in  the  policy."  So,  in  a  similar  action,  the  sen- 
tence  of  a  foreign  admiralty  court  condemning  the  insured  vessel  for 
a  breach  of  blockade,  and  specifying  that  as  the  ground  of  condem^ 
nation,  is  conclusive  evidence  of  the  fact  of  such  breach  of  blockade.'^ 
The  same  rule  holds  good  in  England.  ''Since  the  judgment  of  the- 
Honae  of  Lords  in  Lothian  v.  Henderson,^''  it  may  now  be  assumed  a» 
the  settled  doctrine  of  an  English  court  of  law  that  all  sentences  of 
foreign  courts  of  competent  jurisdiction  to  decide  questions  of  prize- 
are  to  be  received  here  as  conclusive  evidence  in  actions  upon  poli** 
cies  of  assurance,  upon  every  subject  immediately  and  properly 
within  the  jurisdiction  of  such  foreign  courts,  and  upon  which  they 
have  professed  to  decide  judicially."  "  New  York,  alone,  forms  am 
exception  to  this  consensus  of  opinion.  Its  courts  have  adopted  a 
different  rule,  ''which  must  now  be  considered  as  the  settled  law  of 


MCalhonn  v.  Ins.  Co.,  1  Binn.  298. 

*Walton  V.  Bethune,  2  Brev.  453,  4 
Am.  Dec  597;  Brown  v.  Union  Ins.  Co., 
4  Day,  179,  4  Am.  Dec.  204;  CucuUu  v. 
U.  Ids.  Co.,  5  Mart  K.  8.  464, 16  Am. 
Dec  199;  Blanqne  v.  Peytavin,  4  Mart 
45a 

>*Croad8on  v.  Leonard,  4Cranch,  484; 
Bradttreet  v.  Neptune  Ins.  Co.,  8  Sumn. 
600;  Peters  v.  Warren  Ina.  Co.,  8  Sumn. 
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889;  Baxter  v.  N.  K  Marine  Ins.  Co.,  9 
Mass.  277,  4  Am.  Dec  125;  Dempsey  ▼. 
Ins.  Co.  of  Pa.,  1  Binn.  299,  note;  Stew- 
art V.  Warner,  1  Day,  148;  Qroning  v; 
Union  Ins.  Co.,  1  N.  &  McC.  587. 

378  Bos.  ft  PuL  409. 

u  Bolton  V.  Gladstone,  5  East,  15& 
See  also  Baring  v.  Clagett,  8  Bos.  &  Put 
201;  Fernandez  v.  Da  Costa,  Park  InSb 
170. 
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this  state.  It  is,  that  the  sentence  of  a  foreign  coart  of  admiralty, 
condemning  the  property  as  a  good  and  lawful  prize,  according  to 
the  law  of  nations,  is  conclusive  to  change  the  property,  but  is  only 
prima  facie  evidence  of  the  facts  on  which  the  condemnation  par- 
ports  to  have  been  founded ;  and  in  a  collateral  action,  such  evidence 
may  be  rebutted  by  showing  that  no  such  facts  did  in  reality  exist."  ** 
It  is  also  held  that  a  sentence  of  condemnation  by  a  foreign  court  of 
admiralty,  which  appears  on  the  face  of  the  proceedings  to  have  been 
founded  on  facts  which  did  not  warrant  the  judgment,  will  not  be 
conclusive  of  the  legality  of  the  condemnation  as  between  the  insured 
and  the  underwriters  of  the  vessel.* 

§  816.    GhronndB  of  Oondenmation  mnst  dearly  Appear. 

The  rule  just  stated  is  subject  to  this  qualification,  that  the  sen- 
tence is  conclusive  in  a  collateral  action  of  the  grounds  on  which  it 
proceeded  only  when  those  facts  are  clearly  stated  in  the  decree 
itself.  If  the  ground  of  a  judgment  of  condemnation  does  not  appear 
on  the  face  of  it,  it  may  be  shown  by  other  evidence;  but  if  the 
sentence  is  ambiguous  it  will  not  be  conclusive.*^  As  stated  by  Chief 
Justice  Tindal,  ''in  order  to  conclude  the  parties  from  contesting  the 
ground  of  condemnation  in  an  English  court  of  law,  such  ground  must 
appear  clearly  upon  the  face  of  the  sentence;  it  must  not  be  collected 
by  inference  only,  or  left  in  uncertainty,  whether  the  ship  was  con- 
demned upon  one  ground  which  would  be  a  just  ground  of  condem- 
nation by  the  law  of  nations,  or  on  another  ground  which  would  amount 
only  to  a  breach  of  the  municipal  regulations  of  the  condemning  coun- 
try.'' "  Thus,  when  it  is  impossible  to  fix  by  the  record  of  the  for- 
eign court  whether  a  prize  was  found  to  be  French  or  American,  evi- 

1*  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  *  WUliamaon  v.  Tanno,  1  Brev.  151. 

64»  19  Am.  Dec.  649;  Yandenheavel  ▼.  2  Am.  Dec.  654. 

United  Ins.  Co..  2  Johns.  Cas.  450, 1  Am.  ^  Marsh,  on  Ins.  894;  Bernard!  ▼.  Mot 

Dea  180;  Francis  v.  Ocean  Ins.  Co.,  6  teux,  2  Dougl.  675. 

Cow.  404;  New  York  Ins.  Co.  v.  De  ^^Dalgleish  v.  Hodgson,  7  Bing.  495; 

Wolf,  2  Cow.  66;  Radcliff  v.  United  Ins.  Fisher  v.  Ogle,  1  Camp.  N.  P.  417;  Cal- 

Co.,  9  Johns.  277.    See  also  Bourke  v.  vert  v.  Bovill,  7  T.  R  528;  Hobbs  v. 

Oranberry,  Qilmer  (Ya.),  16, 9  Am.  Dec.  Heming,  17  a  B.  N.  &  791. 
J589. 
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^ence  may  be  received  to  establish  Amerioan  ownersbip."  And  so 
where  a  yessel  and  cargo  were  condemned  for  a  rescue  from  the 
possession  of  a  belligerent  captor  "or  otherwise/'  the  assured  were 
permitted  to  give  evidence  disproving  the  alleged  rescue.**  But 
on  the  other  band,  if  a  decree  professes  to  condemn  the  property 
for  a  specified  cause,  such  as  breach  of  blockade  "and  for  other 
8u£Bcient  causes,**  it  will  be  conclusive  of  the  existence  of  the  ground 
specified."  An  early  American  case  held  that  if  a  decree  of  a  for- 
eign court  of  admiralty  condemned  a  ship  or  cargo  without  assigning 
any  reasons,  the  law  of  nations  would  presume  they  had  gone  upon 
just  and  proper  grounds.* 


§  817.    Not  OonclusiTe  of  Collateral  or  Incidental  Mat- 
ters. 

It  is  farther  to  be  observed  that  a  foreign  sentence  in  admiralty  is 
<^nelasive  only  upon  matters  essential  to  the  decree,  and  not  as  to 
matters  which  are  merely  incidental  or  collateral  or  not  necessarily 
involved  in  the  adjudication.''  Upon  this  point  a  learned  writer 
remarks:  ** Though  the  sentence  of  a  foreign  court  of  admiralty  pos- 
sesses such  great  authority  in  our  courts  that  it  is  constantly  received 
as  conclusive  evidence,  as  to  the  points  which  it  professes  to  decide, 
yet  it  must  be  observed  that  its  authority  is  confined  to  those  points 
alone,  and  nothing  but  the  matters  expressly  decided  can  be  taken  as 
incontrovertible.  A  fact,  therefore,  recited  in  such  sentence,  though 
it  be  a  part  of  the  premises  on  which  the  adjudication  is  founded,  is 
not  considered  as  adjudged,  and  therefore  not  conclusive.** "    And  to 


s*  Yatse  v.  Ball,  8  Dall.  370.  See  also 
Fitzfiimmona  v.  Newport  Ina.  Co.,  4 
Cranch,  185. 

**  Robinson  v.  Jones.  8  Mass.  686,  0 
Am.  Dea  114.  "Where  it  does  not  ap- 
pear by  the  decree  itself  on  what  par- 
ticular ground  the  condemnation  was 
bad»  the  case  is  to  be  open  to  evidence 
as  to  all  the  points  which  It  may  be  nee- 
easaiy  for  the  parties  in  interest  here 
to  establish,  except  the  fact  of  condem- 
nation. "    Id, 


*  Baxter  v.  N.  E.  Marine  Ins.  Co.,  6 
Mass.  277,  4  Am.  Dec  125. 

»  Campbell  ▼.  Williamson.  2  Bay,  237. 

S7  Christie  v.  SecreUn,  8  T.  R.  192; 
Bernardi  y.  Motteux,  8  Doug].  574;  Cal- 
vert V.  Bovill,  7  T.  R.  528;  Russel  v. 
Union  Ins.  Co.,  4  Dall.  421;  Haley  v. 
Shattuck,  8  Cranch,  458;  Lambert  v. 
Smith.  1  Cranch  C.  C.  861;  Bradstreet 
V.  Neptune  Ins.  Co.,  8  Sumn.  600;  Fitz- 
simmons  v.  Newport  Ins.  Co.,  4  Cranch, 
185. 

*1  Marsh,  on  Ins.  411. 
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mnch  the  same  effect  is  a  deoiaion  of  Lord  Ellenborough,  to  the  point 
that  such  a  sentence  is  evidence  only  of  what  it  positively  and  spe- 
cifically affirms  in  the  adjudicative  part  of  it,  not  of  what  may  be 
gathered  from  it  by  way  of  inference.^  A  sentence  of  condemnation 
of  a  vessel  as  '^ enemy  property/'  for  example,  is  not  necessarily  con* 
elusive  of  its  nationality.  For  it  is  entirely  consistent  with  such  a 
sentence  that  the  vessel  might  be  in  fact  the  property  of  a  neutral, 
although,  for  some  breach  of  the  duties  of  a  neutral,  it  should  become 
liable  to  seizure  as  a  prize."^ 

§  818.    Impeachable  for  Want  of  Jurlsdlctioxi. 

In  order  that  a  foreign  judgment  in  rem  should  be  binding  and 
conclusive,  it  is  necessary  that  it  should  have  been  rendered  by  a 
lawfully  constituted  court,  having  jurisdiction  of  the  cause,  of  the  res, 
and  of  the  parties  (so  far  as  the  latter  species  of  jurisdiction  is  essen- 

4 

tial  to  proceedings  of  this  character),  and  these  elements  of  its 
authority  may  always  be  inquired  into  when  the  sentence  comes  col- 
laterally in  question.**  For  instance,  the  court  of  the  sovereign  of 
the  captor  is  the  only  competent  tribunal  to  decide  on  the  validity  of 
captures.  Prize  courts  cannot  adjudicate  on  a  prize  lying  in  a  foreign 
port  or  out  of  the  jurisdiction  of  the  captor  or  his  ally.  And  if  they 
proceed  to  pass  upon  such  a  question  when  the  subject-matter  of 
their  sentence  is  within  the  territory  of  a  neutral  power,  such  sen- 
tence is  void,  transfers  no  rights,  and  may  be  disregarded  by  the 
common  law  courts.''  Further,  ''it  must  appear  that  there  have  been 
regular  proceedings  to  found  the  judgment  or  decree,  and  that  the 
parties  in  interest  in  rem  have  had  notice  or  an  opportunity  to  appear 
and  defend  their  interests,  either  personally  or  by  their  proper  rep- 
resentatives,  before  it  was  pronounced ;  for  the  common  justice  of  all 
nations  requires  that  no  condemnation  shall  be  pronounced  before 
the  party  has  an  opportunity  to  be  heard.""    In  one  of  the  early 

»  Fisher  v.  Ogle.  1  Camp.  418.  «  Wheelwright  v.  Depeyster,  1  Jdhns. 

»  Maley  v.  Shattuck,  8  Cranch,  458.  471,  8  Am.  Dec.  845.    See  also  The  Flad 

w  Rose  V.  Himely.  4  Cranch,  241 ;  Che-  Oyen,  8  T.  R.  270. 

riot   ▼.  Foussat,   8   Binn.  220;  Story,  » Story,  Confl.  of  L.  §  592;  Sawyer  v. 

Confl.  of  L.  §  586w  Maine  Ins.  Co.,  12  Mass.  291;  Monroe 
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cases  in  this  ooantry^  the  question  was  upon  the  effect  of  a  decree  of 
a  court  of  admiralty  in  the  island  of  Hayti,  condemning  a  vessel  and 
cargo  belonging  to  American  citizens  for  an  alleged  breach  of  block- 
ade.    It  did  not  appear  that  any  libel  was  filed,  any  monition  issued. 


T.  Douglai,  4  Sandf.  Ch.  ISO;  Magoun 
▼.  N.  E.  Marine  Ina.  Co.,  1  Story,  157; 
Bradatreet  ▼.  Neptane  Ina.  Co.,  8  Sumn. 
COOl  In  the  caae  laat  cited,  Stoiy,  J., 
deliTered  his  opinion  upon  thia  point 
In  tbe  following  forcible  and  convinc- 
ing terma:  **There  ia  another  element 
which,  it  aeema  to  me,  constitntea  an 
«aaential  ingredient  in  every  caae  where 
the  aentence  of  a  foreign  court  m  rem 
la  aooght  to  be  held  condoaive,  aa  to 
the  title  to  the  property  and  aa  to  the 
facta  upon  which  it  professes  to  be 
founded.  That  element  is,  that  there 
have  been  proper  Judicial  proceedinga 
upon  which*  to  found  the  decree;  by 
which  I  mean,  not  that  there  ahould  be 
regular  proceedings  according  to  the 
forma  of  our  law,  or  even  of  the  foreign 
law,  but  that  there  should  be  some  cer- 
tain written  allegation  of  the  offense, 
or  statement  of  the  charge,  for  which 
the  aeizure  is  made,  and  upon  which 
the  forfeiture  ia  sought  to  be  enforced; 
and  that  there  should  be  some  personal 
or  public  notice  of  the  proceedinga,  so 
that  the  partiea  in  interest,  or  their 
repreaentatives  or  agents,  may  know 
w&at  is  the  offense  with  which  they 
are  charged,  and  may  have  an  oppor- 
tunity to  defend  themselves  and  to  dis- 
prove the  charge.  It  is  a  rule  founded 
in  the  flrat  principles  of  natural  Justice, 
that  a  party  ahall  have  an  opportunity 
to  be  heard  in  hia  defense  before  hia 
property  la  condemned,  and  that  the 
chargea  on  which  the  condemnation  ia 
sought  ahall  be  specific,  determinate, 
and  clear.  If  a  aeizure  is  made  and 
condemnation  is  passed  without  the  al- 
legation of  any  specific  cauae  of  for- 
feiture or  offenae,  and  without  any  pub- 
lic notice  of  the  proceedings,  so  that 


the  parties  in  interest  have  no  oppor- 
tunity of  appearing  and  making  a  de- 
fenae,  the  sentence  is  not  so  much  a  Ju- 
dicial sentence  aa  an  arbitrary  sovereign 
edict  It  has  none  of  the  elements  of 
a  Judicial  proceeding,  and  deserves  not 
the  respect  of  any  foreign  nation.  It 
ought  to  have  no  intrinsic  credit  given 
to  it,  either  for  its  Justice  or  Its  truth, 
by  any  foreign  tribunal.  It  amounts  to 
little  more,  in  common  sense  and  com- 
mon honesty,  than  the  sentence  of  the 
tribunal  which  first  punishes  and  then 
hears  the  party — eoiUgcUque,  auditque. 
It  may  be  binding  upon  the  subjects  of 
that  particular  nation.  But  upon  the 
eternal  principles  of  Justice  It  ought  to 
have  no  binding  obligation  upon  the 
righta  or  property  of  the  subjects  of 
other  nations,  for  it  tramples  under  foot 
all  the  doctrines  of  international  law, 
and  is  but  a  solemn  fraud,  if  it  is  clothed 
with  all  the  forms  of  a  Judicial  pro- 
ceeding. I  hold,  therefore,  that  if  it 
does  not  appear  upon  the  face  of  the 
record  of  the  proceedings  in  rem  that 
some  specific  offense  is  charged  for 
which  the  forfeiture  in  rem  is  sought, 
and  that  due  notice  of  the  proceedings 
has  been  given,  either  personally  or  by 
aome  public  proclamation,  or  by  some 
notification  or  monition,  acting  in  rem 
and  attaching  to  the  thing,  so  that  the 
parties  In  intereat  may  appear  and  make 
defense,  and  in  point  of  fact  the  sen- 
tence of  condemnation  haa  passed  up- 
on «B  parte  statements  without  their  ap- 
pearance, it  is  not  a  Judicial  sentence, 
conclusive  upon  the  rights  of  foreign- 
ers, or  to  be  treated  in  the  tribunals  of 
foreign  nations  aa  importing  verity  in 
ita  atatementa  or  proofa. " 
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or  any  trial  or  hearing  bad.    It  was  held  that  the  decree  was  not 
conolasive  of  the  fact  oharged.** 


§  819.    Not  Imi>6acliable  for  Error. 

As  respects  the  conolasiveness  of  a  foreign  jadgment  in  rem,  it  is 
no  ground  of  objection  to  it  that  it  is  erroneous,  even  though  the 
error  appears  on  the  face  of  the  proceedings.  The  sentence  cannot, 
for  that  reason,  be  impeached  in  any  collateral  action.  In  an  impor- 
tant English  case  it  was  observed  by  Lord  Colonsay :  ''It  appears  to 
me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the  French 
courts  proceeded  correctly  either  as  to  their  own  course  of  procedure 
or  their  own  law,  nor  whether,  under  the  circumstances,  they  took  the 
proper  means  of  satisfying  themselves  with  respect  to  the  view  they 
took  of  the  English  law.  Nor  can  we  inquire  whether  they  were  right 
in  their  views  of  the  Euglish  law.  The  question  is  whether,  under 
the  circumstances  of  the  case,  dealing  with  it  fairly,  the  original  tri- 
bunal did  proceed  against  the  ship,  and  did  order  the  sale  of  the 
ship.-  » 

§  820.    Whether  Fraud  may  be  Shown. 

Whether  a  foreign  judgment  in  rem  may  be  impeached  on  the 
ground  of  fraud  practised  in  obtaining  it,  is  a  question  which  has  not 
very  frequently  arisen,  and  one  upon  which  the  authorities  are  divided. 
In  an  early  American  decision  it  was  said:  ''The  question  in  this 
case  is  whether  a  sentence  of  condemnation  of  a  foreign  court  of  com- 
petent jurisdiction  can  be  avoided  on  the  ground  of  fraud  practised 
in  obtaining  it,  when  thus  called  in  question  collaterally  in  this 
country ;  and  the  court  are  of  opinion  that  such  sentence  cannot  thus 
be  called  in  question,  but  must  remain  in  full  force  until  avoided  in 
some  regular  mode  in  the  country  where  it  was  passed."  *    But  on  the 

**  Sawyer  ▼.  Maine  Ins.  Co.,  13  Mass.  B.  168;  Williams  ▼.  Armroyd,  7  Cranch, 

291.  428. 

•BCastriquev.Imrie.L.R4H.Ii.414.  » Stewart  v.  Warner,  1  Day.  142,  2 

And  see  Imrie  ▼.  Castrique,  8  C.  B.  N.  Am.  Dec.  dl« 
8. 405;  Castrique  ▼.  Behrens,  80  L.  J.  Q. 
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other  hand,  the  late  English  cases  seem  to  favor  the  view  that  if  the 
judgment  was  fraadnlent  it  may  be  overthrown  on  that  groand.'' 
And  most  of  the  text-writers  appear  to  be  of  the  same  opinion.''  We 
shall  have  more  to  say  on  this  subject  in  connection  with  thegroonds 
for  impeaching  foreign  judgments  in  personam.^ 

821.    Objections  to  Legality  of  Oourt. 

In  passing  upon  the  effect  to  be  given  to  a  foreign  judgment  in  rem^ 
it  is  always  competent  to  inquire  whether  the  foreign  court  had  law- 
ful authority  to  act  as  such,  and  was  a  duly  organized  and  consti- 
tuted tribunal.  If  such  was  not  the  case,  its  sentences  have  no  force 
or  validity.^  Thus  the  sentence  of  a  court  of  a  belligerent  power  set 
up  within  the  territory  of  a  neutral  state  is  entitled  to  no  authority, 
since  it  acts  under  an  usurped  and  illegal  power  and  one  contrary 
to  the  law  of  nations.  But  if  the  court  sits  within  the  domains  of 
an  aUied  nation,  its  jurisdiction  is  rightful  and  its  constitution  legal.^^ 
The  presumption,  however,  is  in  favor  of  the  legitimacy  of  the  for* 
eign  tribunal,  at  least  when  the  authority  under  which  it  assumes  to 
act  is  not  made  known  and  there  are  no  circumstances  to  arouse  sus* 
picion.  But  it  is  said  that  if  the  source  of  the  court's  authority  and 
the  manner  of  its  constitution  are  stated,  it  is  proper  to  scrutinize 
them,  and  if  the  circumstances  are  unusual  or  apparently  illegal,  it 
devolves  upon  the  party  who  would  support  the  decree  to  vindicate 
the  rightfulness  of  the  court's  existence  and  authority.^  But  a  for- 
eign court  acting  under  the  authority  of  those  in  whom  the  power  of 
the  country  is  for  the  time  being  vested  must  be  deemed  to  have  the 
jurisdiction  of  a  legitimate  court.  It  is  sufficient  that  it  is  a  court 
de  faeto.^ 


s'Shand  v.  Du  BoIbbod,  L.  R  18  £q. 
S88;  MeMina  y.  Petrocochiao,  L.  R.  4 
P.  GL  14iL  And  see  a  dictum  to  the  same 
effect  in  Godard  v.  Gray,  L.  R  6  Q.  B. 
188L 

•Stoiy,  Confl.  of  L.  gg  GSd,  007;  1 
Whart.  OS  Ev.  §  814;  Bigelow  on  Est 
(8d  edn.)  196;  Freem.  on  Judgm.  g  691. 

»  See  tJ0-a»  g  844. 


^Cuculln  V.  La.  Ins.  Co.,  6  Mart  N. 
S.  464,  16  Am.  Dec.  199;  SaeU  y.  Faus- 
satt,  1  Wash.  0.  C.  S71;  The  Grief swald, 
Bwabey,  480;  The  Flad  Oyen,  1  Ch. 
Rob.  185. 

^1  Marsh,  on  Ins.  888. 

^  Snell  y.  Faussatt,  1  Wash.  C.  C.  271. 

^Bank  of  North  America  y.  McCall, 
4  Binn.  871. 
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§  822.    Foreign  Decrees  of  Divorce. 

In  England,  the  law  respecting  foreign  judgments  of  divorce,  or 
0entences  on  the  validity  of  a  marriage,  has  undergone  considerable 
fluctuation.  Lord  Hardwicke  once  ruled  that  the  sentence  of  a  foreign 
€ourt  affirming  the  validity  of  a  marriage  was  conclusive,  if  rendered 
by  a  court  having  jurisdiction  and  without  fraud.^  But  the  general 
disposition  of  the  English  courts  has  always  been  to  deny  that  any 
valid  sentence  of  divorce  could  be  pronounced  in  any  foreign  country 
v^hich  should  amount  to  a  dissolution  of  a  marriage  celebrated  in 
England  between  English  subjects,  at  least  so  far  as  such  a  divorce 
is  to  have  any  force  or  operation  in  England.^  Still,  this  doctrine 
has  been  elaborately  discussed  in  several  recent  cases,  and  the  grounds 
npon  which  it  rests  have  been  much  shaken.^  The  rule,  as  it  now 
etands,  appears  to  have  been  stated  with  exactness  in  the  recent  case 
of  Shaw  V.  Oould,^  where  it  was  held  that  a  foreign  tribunal  has  no 
Authority,  so  far  as  any  consequences  in  England  are  concerned,  to 
pronounce  a  decree  of  divorce  a  vinculo  in  the  case  of  an  English 
marriage  between  English  subjects,  unless  the  parties  are,  at  the 
time  of  such  decree  pronounced,  bona  fide  domiciled  in  the  country 
where  that  tribunal  has  jurisdiction,  and  the  suit  is  prosecuted  with- 
out collusion.  The  English  courts  do  not  admit  that  the  domicile 
of  one  party  within  the  territory  is  sufficient  to  give  jurisdiction.^ 
In  America  it  is  generally  held,  and  indeed  almost  universally,  that 
as  a  proceeding  in  divorce  is  intended  to  afiFect  the  status  of  the  par- 
ties, and  is  therefore  essentially  in  rem,  the  judgment  pronounced, 
whether  in  a  foreign  country  or  in  a  sister  state,  by  a  court  having 
lawful  jurisdiction  of  the  cause,  and  in  the  absence  of  fraud,  is  valid 
and  binding  everywhere  and  in  all  subsequent  controversies,  provided 

^  Roach  V.  Garvan,  1  Vet.  Sr.  157.  g§  215-280,  679.  where  the  whole  sub- 

«  Rex  y.  Lolley,  2  Russ.  &  R  C.  a  Ject  is  learnedly  discassed. 

287;  Sinclair  v.  Sinclair,  1  Hagg.  Con.  « Dolphin  y.  Robins,  7  H.  L.  Cas.  890; 

294;  Scrimshire  v.  Scrimshire,  2  Hagg.  VT^arrender  v.  Warrender,  2  CL  &  Fin. 

Con.  895;  Connelly  v.  Connelly,  2  £ng.  541;  Harvey  ▼.  Farnie,  8  App.  Cas.  48. 

L.  &  £q.  570;  Shaw  y.  Attorney-Gener-  ^L.  R  8  H.  L.  56. 

al,  L.  R  2  P.  D.  161 ;  Deck  v.  Deck,  2  «  Le  Suer  v.  Le  Suer,  L.  R  1  P.  D.  189. 

6w.  &  Tr.  90.    See  Story,  Confl.  of  JU 
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the  applioani  was  bona  fide  domioiled  within  the  territorial  jarisdio- 
tion  of  the  eoort,  although  the  other  party,  being  a  non-resident,  was 
notified  only  by  advertisement  or  some  other  species  of  constructive 
service.^ 

§  883.    Foreign  Probate  Deorees. 

The  adjudications  of  foreign  courts  in  matters  of  probate  jurisdic- 
tion, saoh  as  the  proof  of  will^  and  the  grant  of  administration  or 
letters  testamentary,  are  also  recognized  as  being  of  ubiquitous 
authority  and  universally  conclusive."^  In  a  recent  English  case  it 
appeared  that,  in  a  foreign  court,  upon  the  death  of  a  person  domi- 
ciled in  the  country  where  that  court  bad  jurisdiction,  G.  claimed  to 
be  the  natural  son  of  the  decedent,  and  as  such  natural  son  to  be 
entitled  by  the  law  of  that  country  to  inherit  his  father's  property, 
and  alleged  that  his  father  was  of  a  particular  station  in  society 
(which  circumstance  allowed  of  such  a  claim  by  his  natural  son),  and 
that  the  father  had  died  domioiled  in  the  country,  and  had  died  intes- 
tate, and  the  foreign  court  found  all  these  allegations  in  his  favor. 
It  was  held  that  the  probate  court  in  England  was  bound  by  the  judg- 
ment of  the  foreign  court,  and  had  therefore  rightly  admitted  G.  to 
be  heard  as  contradictor  to  a  will,  set  up  in  the  latter  country  as  hav- 
ing been  made  by  the  decedent  disposing  of  his  personal  property 
there." 

§  824.    Foreign  AdJudioationB  in  Bankruptcy. 

According  to  the  general  doctrines  of  international  law,  the  dis- 
charge of  a  contract  by  the  law  of  the  place  where  it  is  made  is  a  dis- 
charge everywhere.  Therefore  if  a  contract  is  made  and  to  be  per- 
formed in  a  foreign  country,  and  a  regular  discharge  in  bankruptcy 

•Pennoyerv.  Neff,95  U.  S.  714;  Roth  v.  Rush,  46  Iowa,  648;  9  Biahop,  Mar. 

V.  Both,  104  ni.  85,  44  Am.  Rep.  81;  &  Div.  g§  156-1C4.    See  infra,  gg  924- 

Ditson  V.  Ditson,  4  B.  I.  87;  Tolen  v.  988. 

Toleo,  8  Blackf.  407;  Burlen  v.  Shan-        Mv\^n]{am8  v.  Saunders,  5  Cold.  60; 

non,  116  Mass.  488;  Hood  v.  Hood.  110  Tompkins  v.  Tompkins.  1  Story,  547. 
Hats.  468;  Wright  v.  Wright,  24  Mich.        "Doglioni  v.  Crispin,  L.  R.  1  H.  L. 

ISO;  Harding  v.  Alden,  9  Me.  140;  Rush  80L 
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has  boon  obtained  by  the  debtor  resident  there,  the  diseharge  will 
constitute  a  valid  defense  to  the  contract,  wherever  the  creditor  may 
be  domiciled,  or  wherever  the  contract  may  be  pnt  in  suit."  Bat  in 
respect  to  contracts  not  made  or  to  be  performed  within  the  country 
granting  the  discharge,  it  coald  of  coarse  have  no  extra-territorial 
validity,  as  against  non-resident  creditors,  unless  they  came  in  and 
took  part  in  the  proceedings.  And  in  a  case  in  Pennsylvania,  where 
the  question  was  upon  a  judgment  rendered  by  a  Bavarian  conrt  in  a. 
proceeding  in  bankruptcy,  allowing  the  claim  of  the  plaintiffs  against 
the  bankrupt,  bat  the  latter  being  oat  of  the  country,  the  court  never 
acquired  jurisdiction  of  his  person,  it  was  held  that  an  action  of  debt 
would  not  lie  on  the  judgment.**  Bat  a  foreign  discharge  in  bank* 
ruptcy  is  /irima^itf  evidence  that  all  the  proper  steps  were  taken  to 
obtain  the  discharge,  and  the  party  pleading  it  is  not  reqaired  to  prove 
such  facts  in  the  first  instance.** 


PaBT  II.      FOBBIGN  JUDGMBHTB  IH  PeBSONAM. 

§  826.    CtonolusiTeneBS  on  fhe  Merits.    Barly  Tftigllah 

Oases. 

In  respect  to  the  conclusiveness  of  foreign  judgments  in  personam^ 
the  earlier  cases  in  the  English  reports  exhibit  a  decided  besitatioii 
in  approaching  the  question  and  a  great  diversity  of  opinion  as  to 
its  proper  answer.  On  the  one  hand,  we  have  an  expression  of  opiOf 
ion  from  Lord  Nottingham,  as  far  back  as  the  time  of  Charles  11,  to 
the  effect  that  a  foreign  sentence  of  divorce  ought  to  be  held  conda* 
sive.  "^It  is  against  the  law  of  nations,"  said  he,  "not  to  give  credit 
to  the  sentences  of  foreign  countries,  till  they  are  reversed  by  the  law, 
and  according  to  the  form,  of  those  countries  wherein  they  were  given. 
For  what  right  hath  one  kingdom  to  reverse  the  judgment  of  another  ? 

<*  Potter  V.  Brown,  6  East,  1S4;  Blan-     Marsh  v.  Putnam,  8  Gray,  661;  Story^ 
chard  v.  Ruaseli,  18  Mass.  1;  Smith  v.     Confl.  of  L.  §  840. 
Smith,  2  Johns.  285;  Ory  v.  VT^inter,  4        UEuehling   v.  Leberman,  2   Wealu 
Mart  N.  S.  277;  Sherrill  ▼.  Hopkins,  1     Not.  Cas.  616. 

Cow.  108;  Peck  v.  Hibbard,  26  YU  702;        MQhlemacher  v.  Brown,  44  (J.  a  Q. 

B.866b 
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And  how  ean  we  refuse  to  let  a  sentence  take  place  till  it  be  reversed  ? 
And  what  confusion  wonld  follow  in  Christendom  if  tbey  shoold  serve 
us  so  abroad,  and  give  no  credit  to  our  sentences.  ** "  So  there  is  a 
dictum  of  Lord  Hardwicke  that  "when  any  court,  whether  foreign  or 
domestic,  that  has  the  proper  jurisdiction  of  the  case,  makes  a  deter- 
mination»  it  is  conclusive  to  all  other  courts."  ^  And  the  same  view 
was  held,  with  more  or  less  assurance,  in  certain  other  early  cases.*'^ 
On  the  other  hand,  a  contrary  opinion  was  entertained  by  Lord 
Mansfield,  Chief  Baron  Eyre,  and  Justice  BuUer,  and  has  been 
expressed  in  some  later  cases,  viz.,  that  while  a  foreign  judgment 
in  a  personal  suit  was  sufficient  to  give  a  ground  of  action,  and 
amounted  to  prima  facie  evidence  of  debt,  yet  it  was  not  conclusive, 
and  the  case  might  be  re-examined  on  the  merits.''  In  a  case  ruled 
in  1826,  Best,  C.  J.,  quoted  with  apparent  approval  the  statement  in 
Sinclair  v.  Frazer,  20  How.  St.  Tr.  469,  that  "foreign  judgments  are 
prima  faeie  evidence  of  a  debt,  although  it  is  competent  to  the  defend- 
ant to  impeach  the  justice  of  them,  or  to  show  that  they  are  irregu- 
larly or  unduly  obtained."  ** 

§  826.    Distinction  between  Foreign  Judgment  as  a  Oanse 

of  Action  and  as  a  Defense. 

The  progress  of  the  English  courts  towards  a  satisfactory  solution 
of  the  question  of  the  conclusiveness  of  foreign  judgments,  was  for  a 
considerable  period  impeded  by  a  suggestion  which  had  been  made, 
as  to  the  difference  between  using  such  a  judgment  as  a  cause  of 
action  and  presenting  it  as  a  plea  in  bar.  Chief  Justice  Eyre  had 
said:  "^It  is  in  one  way  only  that  the  sentence  or  judgment  of  the 
court  of  a  foreign  state  is  examinable  in  our  courts,  and  that  is, 
when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts  to 

••Kennedy  v.Cassillis,  2  Swantt  826,  ▼.  Odber,  11  East.  118;  Bayley  y.  Ed- 

ttota.  wards,  8  Bwanst  708;  Phillips  ▼.  Hun- 

MBoacher   v.    Lawson,    Cat.  temp.  ter.  2  H.  Bl.  410;  Galbraith  y.  Neyille^ 

Hard.  89.  cited  1  Dougl.  6,  n.  8;  Sinclair  y.  Fra- 

^  Hamilton  y.  Dutch  East  India  Co.,  zer,  20  How.  8t  Tr.  400;  Houlditch  y. 

8  Brown  Pari.  Cas.  264.  Donegal,  8  Bligh,  801;  Don  y.  Lipp- 

••Walker  y.  Witter,  1  Dougl.  1,  6;  man,  6  CI.  &  Fin.  1. 
Herbert  v.  Cook,  Willes,  86,  note;  Hall        ••  Amott  y.  Redfern,  8  Bing.  858. 
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enforce  it.  When  it  is  thns  volnntarily  submitted  to  our  jurisdiction, 
we  treat  it,  not  as  obligatory  to  the  extent  to  which  it  would  be 
obligatory  perhaps  in  the  country  in  which  it  was  pronounced,  nor  as 
obligatory  to  the  extent  to  which  by  our  law  sentences  and  judgments 
are  obligatory,  not  as  conclusive,  but  as  matter  in  pais^  as  consid- 
eration prima  fade  sufficient  to  raise  a  promise;  we  examine  it  as 
we  do  all  other  considerations  of  promises,  and  for  that  purpose  we 
receive  evidence  of  what  the  law  of  the  foreign  state  is,  and  whether 
the  judgment  is  warranted  by  that  law.  In  all  other  cases  we  give 
entire  faith  and  credit  to  the  sentences  of  foreign  courts,  and  consider 
them  as  conclusive  upon  us."  ^  And  this  distinction  was  adopted 
and  applied  in  numerous  other  cases  before  the  English  tribunals.^ 
It  also  found  its  way  to  this  country,  and  we  may  cite  some  of  the 
earlier  rulings  of  our  own  courts  to  the  proposition  that  a  foreign 
judgment,  when  sought  to  be  enforced  by  a  suit  brought  upon  it,  is 
only  prima  facte  evidence  and  may  be  impeached  for  irregularity 
and  rebutted  by  evidence,  whereas,  used  as  a  defense,  it  is  as  con- 
elusive  to  every  intent  as  a  domestic  judgment.''  A  precisely  similar 
distinction  may  be  found  established  in  the  Scotch  law.**  And  thus 
it  is,  or  was  at  one  time,  well  supported  by  authority.  But  the 
doctrine  is  sustained  neither  by  principle  nor  by  the  best  modem 
decisions.  For  if  carried  to  its  legitimate  conclusions,  it  would  pro* 
duce  consequences  which  the  courts  have  distinctly  refused  to  recog- 
nize. If  one  who  has  successfully  defended  a  suit  brought  against 
him  in  a  foreign  court  may  set  up  the  judgment  as  a  conclusive  bar 
to  an  action  against  him  here,  it  ought  to  be  equally  true  that  he  could 
rely  implicitly  upon  a  judgment  against  him  in  the  foreign  court. 
In  other  words,  the  foreign  judgment  should  be  held  to  merge  the 
original  cause  of  action.     But  then,  if  the  cause  of  action  is  merged 


»  Phillips  V.  Hunter,  8  H.  BL  403,  410.  «  Taylor  v.  Phelpa.  1  fisr.  &  Gill,  4S9 

»  Burrows  v.  Jemlno,  8  Strange.  788;  (1827);  Griswold  v.  Pitcaim.  8  Conn«  85 

Boucher  y.  Lawson,  Cas.  temp.  Hard.  (1816);  Williams  v.  Preston.  8  J.  J.  Mar. 

60;  Tarleton  v.  Tarleton,  4  M.  &  S.  80;  600,  80  Am.  Dec  179;  Buttrick  v.  AUen, 

Woodbunie  v.  Plummer,  1  B.  &.  a  626;  8  Mass.  287,  5  Am.  Dec.  106. 

Reimers  v.  Druce,  28  Beav.  146.    And  •■Ersklne's  Inst.  bk.  4^  tit  8^  g  4. 

see  Story,  Confl.  of  L.  §  688;  8  Kent 

Comm.  119, 12a 
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in  the  foreign  jadgment,  it  is  clearly  neoessaty  to  hold  that  jadgmeni 
final  and  conolnsiye  when  made  the  basis  of  a  suit.  Bnt  the  conrts^ 
as  we  shall  presently  see,  do  not  as  yet  hold  that  the  cause  of  action 
is  merged  in  the  foreign  judgment.  There  is  an  inconsistency  here 
which  tells  eqaally  in  both  directions.  But  it  is  saffioient  for  our 
present  purpose  to  point  out  that  it  effectually  destroys  the  reason- 
ableness of  the  distinction  taken  by  Chief  Justice  Eyre.  So  stands 
the  case  upon  principle.  As  a  matter  of  precedent,  the  doctrine  has 
been  gradually  abandoned.  Forty  years  ago  Bomilly,  M.  B.,  observed 
that  "this  distinction  has  certainly  not  been  carried  out  to  the  extent 
laid  down  by  Lord  Chief  Justice  Eyre."^  And  since  that  time  it 
has  been  altogether  repudiated.  For  the  settled  rule  in  England,  at 
the  present  day,  and  the  strong  tendency  of  the  modem » American 
cases,  is  to  regard  foreign  judgments  as  equally  conclusive  and  bind* 
ing  whether  they  are  used  as  a  cause  of  action  or  presented  as  a 
defense.    This  will  more  fully  appear  in  the  following  sections. 

S  827.    Later  English  Deoisions. 

Notwithstanding  the  fluctuations  of  opinion  manifested  in  the 
earlier  oases  which  we  have  cited,  the  English  courts  have  finally 
determined  upon  the  conclusiveness  of  foreign  judgments^ in  |}er«onam. 
And  it  must  now  be  regarded  as  irrevocably  settled,  as  a  rule  of 
English  law,  that  such  judgments  when  rendered  by  a  court  having 
jurisdiction  of  the  subject-matter  and  the  parties,  and  without  fraud, 
and  while  still  remaining  in  full  force  abroad,  are  binding  and  con* 
elusive  in  the  English  courts,  in  all  cases,  and  not  open  to  impeach* 
ment  or  re-ezamination  on  the  merits.*    In  one  of  the  latest  and  most 


^RaimerB  v.  Draco,  38  Baav.  145. 

•Bank  of  Aastralasia  v.  Nias.  16  Q. 
B.  717;  Bank  of  Aastralasia  v.  Harding, 
9  a  B.  661;  Ferguson  ▼.  Mahon,  11  Ad. 
ft  £L  179;  Gainness  t.  Carroll,  1  B.  ft 
Ad.  460;  Patrick  v.  Shedden,  2  £L  &  B. 
14;  Scott  y.  Pllkington.  8  Best  &  &  11; 
Paul  y.  Roy,  15  Beay.  488;  Arnott  v. 
Redfem.  8  Bing.  858;  Doglioni  y.  Cris- 
pin. L.  R.  1  H.  L.  801;  Goaard  y.  Gray, 


L.  R.  6  Q.  B.  189;.  Ricardo  y.  Garcias^ 
IS  CI.  &  Fin.  868;  Castrique  y.  Imrie,  L. 
R  4  H.  Lu  414;  General  Steam  Nay.  Co. 
y.  Gouillou,  11  Mees.  <&  W.  877;  Simp- 
son y.  Fogo,  1  J.  &  H.  18;  De  Cosse 
Brissac  y.  Rathbone.  6  H.  &  N.  801; 
Tarleton  y.  Tarlcton,  4  M.  &  8.  20;  Mar- 
tin y.  Kicolls,  8  Sim.  458;  Vanquelin  y» 
Bouard,  15  C.  B.  N.  S.  841;  Messina  y* 
Petrocochino,  L.  R.  4  P.  C.  144. 
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important  cases  on  this  subject,  it  is  said  that  a  foreign  judgment  is 
examinable  and  is  onlj  prima  facie  evidence  of  the  debt,  so  far  as  to 
ehow  that  the  foreign  court  had  no  jurisdiction  of  the  subject-matter 
of  the  suit,  or  that  the  defendant  was  never  served  with  process,  or 
that  the  judgment  was  fraudulently  obtained;  but  it  is  conclusive 
apon  the  defendant  so  far  as  to  prevent  him  from  alleging  that  the 
promises  upon  which  it  is  founded  were  never  made  or  were  obtained 
by  the  fraud  of  the  plaintiff;  and  any  pleas  which  might  have  been 
pleaded  to  the  original  action  cannot  be  pleaded  to  the  action  on  the 
judgment.*  This  decision  finally  establishes  the  conclusiveness  of 
such  a  judgment  when  used  as  a  cause  of  action.  And  as  respects 
its  effectiveness  as  a  defense,  we  have  an  equally  positive  ruling  of 
the  House  of  Lords,  made  in  a  case  where  the  defendant  pleaded  in 
bar  that  the  plaintiff  had  before  brought  his  action  against  him  in  a 
French  court  upon  the  identical  cause  of  action  now  presented, 
whereupon  judgment  had  passed  in  the  defendant's  favor.  It  appear* 
ing  that  the  former  suit  was  tried  upon  the  merits  and  that  the  same 
matters  were  involved,  it  was  held  that  the  action  was  barred.*' 


S  828.    Early  Axnerlesux  Decisions. 

In  this  country  in  almost  all  the  earlier  cases  in  which  the  effeei 
and  conclusiveness  of  foreign  judgments  became  a  question,  rulings 
were  made  to  the  effect  that  such  judgments  were  only  prima  facie 
evidence  of  debt  and  that  they  were  not  conclusive  on  the  merits.** 
It  will  be  observed,  however,  that  all  these  decisions  rest  upon  the 
earlier  English  cases  holding  the  same  doctrine.    The  latter  have 


^Bank  of  AastralasU  t.  Nias»  Id  Q. 
B.  717. 

<^Ricardo  v.  Qarcias.  12  CL  &  Fin. 
S68. 

*  Green  v.  Sarmiento,  1  Pet  C.  C.  74; 
Burnham  ▼.  Webster,  1  Wood,  ft  M.  173; 
Boston  India  Rubber  Factory  y.  floit, 
14  Vt.  93;  Bartlett  ▼.  Knight,  1  Mass. 
400,  2  Am.  Dec  86;  Bissell  t.  Briggt,  9 
Mass.  462,  6  Am.  Dec.  88;  Bottrick  v. 
Allen,  8  HaBS.  278,  6  Am.  Dec.  106;  Al- 
drich  T.  Kinney,  4  Conn.  880,  10  Am. 
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Dec.  151;  Pawling  ▼.  Bird,  18  Johns. 
192;  Hitchcock  ▼.  Aicken,  1  Cainet.  460: 
Smith  T.  Lewis,  8  Johns.  157.  8  Am. 
Dec.  469;  Borden  v.  Fitch,  15  Johns.  121, 
8  Am.  Dec  225;  Benton  t.  Burgot.  10 
Serg.  &  R.  240;  Pritchett  ▼.  Clark,  8 
Harr.  (Del.)  517;  Taylor  t.  Phelps.  1 
Ear.  &  G.  492;  Barney  ▼.  Patterson,  6 
Ear.  &  Q.  182;  Garland  ▼.  Tucker.  1 
Bibb,  861;  Williams  t.  Preston.  8  J.  J. 
Mar.  600,  20  Am.  Dec  179;  Bimeler  ▼. 
Dawson,  4  Scam.  586,  89  Am.  Dec  480. 
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now  been  oveiraled  or  repudiated,  as  we  have  jast  pointed  ont,  bat 
not  ontil  after  the  theory  of  the  inoonolasiveness  of  snoh  jadgments 
had  come  to  be  generally  recognized  by  the  American  jndges.  Had 
the  aame  oases  been  decided  in  the  light  of  the  recent  English  adja- 
dications,  the  result  would  undoubtedly  have  been  different,  for  the 
courts  professed  to  be  guided  by  the  views  obtaining  in  Westminster 
Hall.  An  idea  of  the  manner  in  which  foreign  judgments  were 
regarded,  at  that  day,  and  the  considerations  which  were  deemed 
influential  in  determining  their  effect,  can  be  gathered  from  the  fol- 
lowing remarks  of  Judge  Woodbury,  in  a  case  where  a  decree  from 
New  Brunswick  was  concerned:  '*My  own  impressions  in  relation  to 
foreign  judgments  are  these:  They  do,  like  domestic  ones,  operate 
eonolusively  ex  proprio  vigors  within  the  governments  in  which  they 
are  rendered,  but  not  elsewhere.  When  offered  and  considered  else- 
where, they  are,  tx  comitate^  treated  with  respect,  according  to  the 
nature  of  the  judgment  and  the  character  of  the  tribunal  which  ren- 
dered it,  and  the  reciprocal  mode,  if  any,  in  whi<5h  that  government 
treats  our  judgments,  and  according  to  the  party  offering  it,  whether 
having  sought  or  assented  to  it  voluntarily  or  not,  so  as  to  give  it  in 
some  degree  the  force  of  a  contract,  and  hence  to  be  respected  else- 
where by  analogy  according  to  the  Ux  loci  contraetuM.  With  these 
▼lews,  I  would  go  to  the  whole  extent  of  the  cases  decided  by  Lord 
Mansfield  and  BuUer ;  and  where  the  foreign  judgment  is  not  in  rem, 
as  it  is  in  admiralty,  having  the  subject-matter  before  the  court  and 
acting  on  that  rather  than  the  parties,  I  would  consider  it  only  prima 
faeie  evidence  as  between  the  parties  to  it."  ^  But  at  the  same  time 
it  is  to  be  remembered,  as  was  observed  by  the  learned  Story,  speak- 
ing with  special  reference  to  the  English  cases,  but  in  terms  equally 
applicable  to  the  American  cases,  that  "it  is  admitted  on  all  sides 
that  in  such  cases  [suits  to  enforce  foreign  judgments]  the  foreign 
judgments  are  prima  faeie  evidence  to  sustain  the  action,  and  are  to 
be  deemed  right  until  the  contrary  is  established."'^  And  further, 
in  several  of  these  earlier  decisions  in  our  own  courts  it  is  very  clearly 
intimated  that  if  the  foreign  judgment  is  only  incidentally  involved 


•  BurohAm  v.  Webstar,  1  Wood  ft  M.        '•Story  Confl.  of  L.  g  606. 
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in  the  controversy  it  will  have  the  same  degree  of  oonolasiTeneBS 
which  attaches  to  domestic  judgments."  And  in  this  proposition,  u 
is  said  in  another  case,  all  the  American  aathorities  are  agreed.** 


§  828.    Becent  Axnerioan  Decisions. 

Among  the  more  recent  American  oases  there  are  a  few  which 
still  adhere  to  the  old  doctrine  that  foreign  judgments  are  only  prima 
facie  evidence  of  debt  and  not  conclusive.^'  Bat  of  the  foar  cases 
cited  it  must  be  remarked  that  the  first  two,  in  so  far  as  they  touch 
this  question,  express  an  opinion  which  can  only  be  regarded  as 
obiter  dictum,  the  real  point  at  issue  being  the  effect  of  a  judgment 
rendered  in  a  sister  state,  not  a  strictly  foreign  judgment.  And  as  to 
the  third,  it  was  expressly  rested  upon  the  earlier  English  rulings, 
which,  as  we  have  seen,  have  since  been  overruled  or  abandoned 
and  are  no  longer  of  any  authority.  The  remaining  case,  Rankinx. 
Ooddard,  is  commonly  cited  as  a  direct  adjudication  against  the  con* 
clusiveness  of  foreign  judgments,  but  a  careful  examination  of  the 
opinion  will  show  that  it  does  not  in  reality  go  to  that  length.  For 
although  it  was  stated  to  be  tbe  general  doctrine  of  the  American 
courts  that  such  judgments  were  prima  facie  evidence  but  that  they 
might  be  impeached,  yet  the  court  added,  ''the  authorities  here  go  to 
this  extent,  that  the  jurisdiction  of  the  court  and  its  power  over  the 
parties  and  the  matters  in  controversy  may  be  inquired  into,  and  that 
the  judgment  may  be  impeached  for  fraud,"  neither  of  which  objec- 
tions, conceding  them  to  be  available,  would  be  inconsistent  with  the 
conclusiveness  of  the  judgment  on  the  merits  in  a  case  where  juris- 
diction was  present  and  fraud  absent. 

But  the  modem  tendency  of  the  decisions,  in  this  country,  is 
plainly  and  uniformly  in  the  direction  of  holding  foreign  judgments 
in  personam,  rendered  by  courts  having  jurisdiction,  to  be  bind- 
ing and  conclusive  upon  the  parties  and  not  re-examinable  upon  the 

7>  Taylor  v.  Phelpa,  1  Har.  ft  G.  488;  19;  Taylor  v.  Barron.  80  N.  H.  79,  64 

BarDey  v.  Patterson,  6  Har.  &  G.  18S.  Am.  Dec.  881;  Bumbam  v.  Webster,  1 

'^CummiDgB  v.  Banks,  2  Barb.  602.  Wood  <&  M.  172;  Rankin  v.  Goddard,64 

7>  Middlesex  Bank  v.  Batman,  89  Me.  Me.  88, 89  Am.  Dec.  71& 
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meritB.'*  In  the  state  of  New  York,  in  more  reeent  times,  this  opin- 
ion was  at  first  advanced  with  some  hesitation  and  with  a  disposition 
to  go  no  farther  than  was  necessary  in  the  particular  case.  Thas  it 
was  said :  ''The  principle  on  which  the  rale  is  founded,  namely,  that 
the  point  has  already  been  decided  between  the  parties  or  their  priv- 
ies, by  a  court  of  competent  jurisdiction,  and  that  future  litigation 
would  be  useless  and  vexatious,  is  just  as  applicable  to  foreign  as  to 
domestic  judgments.  But  I  do  not  know  that  it  is  necessary,  in  this 
case,  to  go  the  length  of  holding  a  foreign  judgment  to  be  conclusive, 
though,  if  it  were,  I  should  be  inclined  to  hold  that  as  the  better 
opinion  in  this  country  as  well  as  in  England.^  ^  But  some  years 
later,  in  the  case  of  Lazier  v.  Westcott,''^  the  question  arose  squarely, 
in  an  action  upon  a  judgment  recovered  in  a  Canadian  court.  It 
was  said :  "We  think  the  rule  adopted  in  England,  holding  the  same 
doctrines  as  to  foreign  judgments  and  recognized  in  this  state,  should 
be  adopted  and  adhered  to  here  in  respect  to  such  foreign  judgments, 
and  that  the  same  principles  and  decisions  which  we  have  made,  as 
to  judgments  from  the  courts  of  other  states  of  the  Union,  should  be 
applied  to  foreign  judgments."  It  was  accordingly  held  that  a  judg- 
ment of  a  court  of  a  foreign  country  duly  proven,  is  conclusive  between 
the  parties,  where  there  has  been  a  trial  upon  the  merits,  and  there 
has  been  no  fraud  or  want  of  jurisdiction,  and  no  mistake  is  shown 
or  offered  to  be  shown.^  This  decision  has  settled  the  law,  at  least 
for  the  courts  of  that  state,  and  has  been  several  times  approved  and 
followed.  For  instance,  Harrison  v.  Loivrie  ^*  was  an  action  on  a  judg- 
ment recovered  in  the  English  court  of  Queen's  Bench.  The  opin- 
ion contains  the  following  language:   "The  court  in  which  the  trial 


MLsdar  V.  Westcott,  26  N.  Y.  146,  83 
Am.  Dec.  404;  McEwan  t.  Zimmer,  88 
Mich.  765»  81  Am.  Rep.  882;  Cincinnati, 
etc.  R.  Co.  ▼.  Wynne,  14  Ind.  885; 
Cummings  t.  Banks,  2  Barb.  602;  Mon- 
roe T.  DooglaB,  4  Sandf.  Cb.  126;  Baiter 
y.  Palmer,  88  HI.  568;  Hilton  t.  Goyott, 
48  Fed.  Rep.  249. 

»  Cummings  ▼.  Baoks»  2  Barb.  602. 

»96  N.  T.  146,  88  Am.  Dec.  404. 

^The  court  cited  and  relied  upon 
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Henderson  t.  Henderson,  6  Q.  B.  288- 
Ferguson  v.  Mabon,  11  Ad.  &  El.  179» 
Ricardo  y.  Garcias.  12  CI.  &  Fin.  868 
Bank  of  Australasia  y.  Nias,  16  Q.  B. 
717;  and  also  Taylor  y.  Bryden,  8  Johns« 
178;  Monroe  y.  Douglas,  4  Sandf.  Ch. 
126;  Story  Confl.  of  L.  §  607;  and  dii- 
approyed  King  y.  Van  Gilder,  1  D 
Chip.  59. 

"49  How.  Pr.  184  (N.  Y.  Superior  Ct., 
1875). 
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was  had  and  judgment  entered  having  aoqnired  jarisdietion  of  the 
person  of  the  defendant,  its  adjudication  upon  the  issues  formed  by 
the  pleadings  is  conclusive  in  an  action  upon  the  judgment  in  the 
conrts  of  this  country,  and  the  defendant  is  precluded  from  inquiring 
into,  questioning,  or  defending  upon  the  merits."  ^  And  a  more  recent 
decision  in  the  same  state  holds  that  an  indemnitor  is  bound  by  the 
judgment  in  a  suit  against  the  person  to  whom  he  is  liable,  in  respect 
to  the  subject-matter  of  the  guaranty,  if  he  had  notice  of  the  action, 
and  that  a  judgment  rendered  in  Germany  has  the  same  effect  in  this 
respect  as  one  pronounced  by  our  own  courts."^ 

Nor  have  the  courts  of  other  states,  in  which  the  same  question 
has  arisen,  refused  to  follow  the  general  current  of  authorities.  In 
Louisiana,  it  is  held  not  only  that  a  foreign  judgment  is  final  and  con- 
elusive  upon  the  merits,  but  even  that  it  operates  as  a  merger  of  the 
original  claim,  so  that  no  new  suit  can  be  maintained  in  that  state 
upon  the  claim  or  demand  sued  on  abroad,  but  only  upon  the  judg- 
ment recovered  ^ — a  position  which,  as  we  shall  presently  see,  is  far 
in  advance  of  that  yet  reached  by  the  majority  of  our  conrts.  In  a 
late  case  in  Arkansas,  the  court  observed,  with  reference  to  the  once 
prevalent  rule,  that  "when  the  English  courts  began  to  doubt  its 
soundness,  the  current  of  American  authority  began  to  change,  and 
since  the  English  dicta  were  repudiated  at  home,  their  doctrine  has 
been  but  little  regarded  here A  judgment,  whether  for- 
eign or  domestic,  raises  a  binding  obligation  to  pay  the  sum  awarded 
by  it,  and  the  presumption  as  to  its  conclusiveness  should  follow  the 

law  of  the  forum  in  which  the  proceedings  were  had It 

IS  not  the  policy  of  the  law  to  encourage  litigation,  and  where  a  court 
of  competent  jurisdiction,  having  the  parties  legally  before  it,  has 
Adjudicated  the  merits  of  their  case,  every  reason  favors  holding  them 
bound  by  the  adjudication,  wherever  the  judgment  may  be  called  in 
•question,  if  there  has  been  no  fraud  practised  in  obtaining  it.  This 
IS  now  the  accepted  rule."*^ 

Although  the  supreme  court  of  the  United  States  has  not  yet 

^To   the   isma   effect,  Shapard   v.        *>  Jones  t.  Jamison,  15  La.  Ann.  85. 
Wright.  59  How.  Pr.  612.  «  Glass  v.  Black weU,  48  Ark.  60,  2  S. 

»  Konltzky  v.  Meyer,  49  N.  Y.  671.         W.  Rep.  257. 
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given  an  anthoritative  roling  upon  ihia  snbject,  the  inferior  federal 
coarts  have  often  been  called  upon  to  deal  with  the  qae8tion»  and 
invariably,  in  recent  times,  they  have  decided  for  the  rale  which  holds 
foreign  judgments  conclusive.  Thus  in  a  case  in  the  circuit  court  for 
the  northern  district  of  Ohio,  it  was  held  that  the  judgment  of  a  court 
of  competent  jurisdiction  in  Canada,  in  a  suit  in  which  the  defend- 
ant appeared  by  counsel,  should  be  held  conclusive  in  the  absence  of 
fraud;  and  that  it  was  immaterial  that  the  judgment  was  rendered 
in  the  defendant's  absence  and  without  his  knowledge,  when  he  did 
not  deny  the  authority  of  the  attorney  to  appear  for  him.**  It  was 
remarked  by  Bicks,  J. :  ^I  think  the  doctrine  as  maintained  by  the 
later  English  and  American  cases,  to  which  reference  has  been 
made,  has  advanced  the  courts  one  stage  in  the  process  of  simplify- 
ing the  administration  of  justice.  It  is  important  that  there  should 
be  a  limitation  to  litigation,  and  that  parties,  as  to  matters  upon 
which  they  had  a  full  hearing  in  the  court  of  original  and  competent 
jurisdiction,  should  not  be  permitted  to  open  and  retry  issues  once 
fairly  determined,  whenever  and  wherever  they  have  an  opportunity 
to  do  so,  by  defending  against  judgments  rendered  in  a  foreign  coun- 
try to  which  they  were  properly  made  parties.  **  And  a  very  recent 
decision  of  the  circuit  court  for  the  southern  district  of  New  Tork 
holds  that  a  foreign  judgment  in  personam,  rendered  in  a  court  of  a 
civilized  country  having  jurisdiction  of  the  subject-matter,  in  a  cause 
involving  the  consideration  of  ordinary  mercantile  transactions 
between  the  parties,  and  in  which  the  defendant  appeared  and  took 
part  in  the  proceedings,  cannot  be  impeached  when  sued  on  here, 
although,  at  the  trial,  the  defendant  was  denied  the  benefit  of  our 
rules  of  evidence  and  procedure,  and  although  the  judgment  was 
based  on  false  testimony  and  was  erroneous."^ 

From  this  review  of  the  decisions  it  will  have  become  apparent 
that,  notwithstanding  an  occasional  adverse  dictum  and  perhaps  one 
or  two  positive  rulings,  the  general  tendency  of  the  more  recent 

OMcMnllen  t.  Richie.  41  Fed.  Rep.  (April,  1890).     The  learned  and  very 

50S.    See  also  New  York,  L.  B.  &  W.  R.  lensihle  opinion  in  this  case.  contalD- 

Go.  V.  MoHenry  (8.  D.  of  N.  T.X  17  ing  citations  to  nnmeroos  authorities, 

Fed.  Rep.  414  was  written  by  Wallace*  J. 


M  Hilton  V.  Gnyott,  48  Fed.  Rep.  S49 
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American  oases  has  been  steadily  and  nniformly  towards  the  poai- 
tion  finally  reached  by  the  English  courts.  Since  onr  judges  have 
had  the  benefit  of  the  reasoning  and  authority  of  the  later  eases  in 
the  mother  countiy,  not  a  single  decision  has  been  made  (if  we 
except  Rankin  v.  Ooddard,  gupra^)  in  which  the  once  generally  recog- 
nized doctrine  has  not  been  repudiated.  It  is  true  these  new  rul- 
ings have  been  confined  to  a  few  states.  But  it  does  not  appear  that 
the  question  has  arisen  of  late  years  in  the  others,  and  there  is  every 
reason  to  believe  that  all  our  courts  will  eventually  agree  in  the 
new  and  better  rule.  Perhaps  it  cannot  yet  be  said  that  the  status 
of  foreign  judgments  is  irrevocably  settled  in  this  country.  But  it  is 
a  safe  prophecy  that  the  doctrine  which  makes  them  conclusive  on  the 
merits  will  receive  the  support  of  almost  every  fresh  decision  in  the 
coming  years. 

§  830.    Argtunents  on  the  Question. 

The  chief  argument  in  support  of  the  thesis  that  full  faith  and 
credit  should  be  given  to  the  judgments  of  foreign  tribunals  is  one 
which  rests  on  grounds  of  convenience  and  necessity.  Nowhere  has 
it  been  presented  with  greater  clearness  or  ability  than  by  Mr.  Justice 
Story  in  his  learned  treatise  on  the  Conflict  of  Laws.  "It  is  indeed 
very  difficult  to  perceive,"  says  he  in  the  work  referred  to,  ''what 
could  be  done  if  a  different  doctrine  were  maintainable  to  the  full 
extent  of  opening  aU  the  evidence  and  merits  of  the  cause  anew  in  a 
suit  upon  the  foreign  judgment.  Some  of  the  witnesses  may  be 
since  dead,  some  of  the  vouchers  may  be  lost  or  destroyed.  The 
merits  of  the  cause,  as  formerly  before  the  court  upon  the  whole  evi- 
dence, may  have  been  decidedly  in  favor  of  the  judgment ;  upon  a 
partial  possession  of  the  original  evidence,  they  may  now  appear 
otherwise.  Suppose  a  case  purely  sounding  in  damages,  such  as  an 
action  for  an  assault,  for  slander,  for  conversion  of  property,  for  a 
malicious  prosecution,  or  for  a  criminal  conversation.  Is  the  defend- 
ant to  be  at  liberty  to  retry  the  whole  merits,  and  to  make  out,  if  he 
can,  a  new  case  upon  new  evidence  ?  Or  is  the  court  to  review  the 
former  decision,  like  a  court  of  appeal,  upon  the  old  evidence  ?  In  a 
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case  of  ooTenant,  or  of  debt,  or  of  a  breach  of  a  contract,  are  all  the 
circumstanoeB  to  be  re-examined  anew  ?  If  they  are,  by  what  laws  or 
rules  of  eyidence  and  principles  of  justice  is  the  validity  of  the  origi- 
nal jadgment  to  be  tried?  Is  the  court  to  open  the  judgment  and  to 
proceed  ex  aquo  et  bono?  Or  is  it  to  administer  strict  law,  and 
stand  to  the  doctrines  of  the  local  administration  of  justice?  Is  it 
to  act  upon  the  rules  of  evidence  acknowledged  in  its  own  juris- 
prudence, or  upon  those  of  the  foreign  jurisprudence?  These  and 
many  more  qaestions  might  be  put  to  show  the  intrinsic  difficulties 
of  the  subject.  Indeed  the  rule  that  the  judgment  is  to  be  prima 
facie  evidence  for  the  plaintiff  would  be  a  mere  delasion,  if  the  defend- 
ant might  still  question  it  by  opening  all  or  any  of  the  original  merits 
on  his  side,  for  under  such  circumstances  it  would  be  equivalent  to 
granting  a  new  trial.''* 

I  88L    Beason  of  fhe  Becognitlon  of  Foreign  Judg^nents. 

We  may  next  inquire  how,  as  a  matter  of  manicipal  law,  a  judg- 
ment rendered  in  a  foreign  country  comes  to  be  available  as  a  cause 
of  action  or  as  a  defense.  The  earlier  decisions,  as  well  as  many  of 
the  text-writers,  sought  to  establish  a  juristic  basis  for  this  recogni- 
tion of  foreign  judgments  on  the  ground  of  the  comity  which  sub- 
sists between  nations  and  the  mutual  advantages  to  be  secured  by  its 
exercise.  Vattel  thought  that  to  undertake  to  examine  the  justice  of 
A  definitive  sentence  was  an  attack  upon  the  jurisdiction  of  the  sov- 
ereign who  had  passed  it.*  Bar  has  declared  that  "the  majority  of 
modern  authors  adhere  to  the  view  that  eomitas  and  the  common 
interest  of  nations  are  the  grounds  of  the  recognition  and  of  the 
execution  of  foreign  judgments."  The  same  writer  feels  constrained 
to  "refer  the  recognition  of  foreign  judgments,  pronounced  in 
accordance  with  foreign  law,  to  the  same  grounds  as  those  upon 
which  we  recogniase  foreign  laws  themselves.  The  admissibility  of 
such  a  recognition  rests  upon  the  basis  of  friendly  intercourse ;  but 
no  state  that  desires  to  remain  in  such  intercourse  is  in  a  position  to 

•Stoiy  Ooafl.  of  Laws,  ft  007.     ,  « Vattel.  bk.  2.  c.  7.  g§  84,  85;  Story 

Confl.  of  Laws.  §  585. 
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exclude  the  application  of  foreign  laws  at  its  pleasure."  '  But  the 
later  English  decisions  (which  we  have  already  cited)  have  placed 
the  matter  upon  a  basis  which  is  at  once  more  satisfactory  and  more 
secure.  ''These  adjudications,"  it  is  said  in  a  recent  case,  "ignore 
any  considerations  of  comity  as  a  factor  in  influencing  the  effect  of 
foreign  judgments.  They  rest  wholly  on  the  practical  and  sensible 
doctrine,  which  is  applied  to  domestic  judgments,  that  a  litigant  who 
has  had  a  fair  opportunity  to  try  his  cause  before  a  competent  tri- 
bunal, and  has  availed  himself  of  it,  should  acquiesce  in  the  result, 
and,  if  he  has  reason  to  complain,  should  pursue  those  means  for 
correcting  error  provided  by  the  jurisprudence  of  the  tribunal,  instead 
of  resorting  to  another  court.  This  is  a  much  safer  and  more  rea- 
sonable doctrine  than  that  of  the  earlier  adjudications,  and  if  it 
works  injustice  in  occasional  instances,  works  less  hardship  generally, 
and  promotes  justice  upon  the  whole."  "  From  one  of  the  decisions 
here  referred  to  we  quote  the  following  statement  of  Baron  Parke: 
"Where  a  court  of  competent  jurisdiction  has  adjudicated  a  certain 
sum  to  be  due  from  one  person  to  another,  a  legal  obligation  arises  to 
pay  that  sum,  on  which  an  action  of  debt  to  enforce  the  judgment 
may  be  maintained.  It  is  in  this  way  that  judgments  of  foreign  and 
colonial  courts  are  supported  and  enforced."  ** 

§  882.    Scotch  Law  of  Foreign  Judgments. 

Before  leaving  the  subject  of  the  conclusiveness  of  foreign  judg- 
ments, it  may  be  profitable  to  see  how  the  matter  stands  in  some 
other  countries  besides  England  and  the  United  States.  Foreign 
jurisprudence  often  furnishes  analogies  or  precepts  which  are  of  sub- 
stantial aid  in  the  solution  of  doabtful  questions  in  our  own  coarts. 
In  the  law  of  Scotland,  it  appears,  a  peculiar  distinction  is  made 
between  decrees  sustaining  the  plaintiff's  contention  and  such  as 
refuse  to  support  it.  This  distinction  is  explained  by  Lord  Karnes 
in  the  following  terms:  "A  foreign  decree  sustaining  the  claim  is 
not  one  of  those  universal  titles  which  ought  to  be  made  effectual 

*7Bar.  Private  Internat.  Law,  §  125.  >>  WUliams  ▼.  Jonei,  18  Heea.  &  W. 

M  Hilton  V.  Qoyott.  42  Fed.  Rep.  257.     688. 
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eveiywhere.  It  is  a  title  which  depends  on  the  aathority  of  the  court 
whence  it  issued,  and  therefore  has  no  coercive  authority  extra  Urru 
iorium.  And  yet,  as  it  would  be  hard  to  oblige  the  person  who  claims 
on  a  decree  to  bring  a  new  action  against  bis  party  in  every  country 
to  which  he  may  retire,  therefore  common  utility,  as  well  as  regard 
to  a  si8ter*court,  have  established  a  rule  among  all  civilized  nations, 
that  a  foreign  decree  shall  be  put  in  execution,  unless  some  good 
exception  be  opposed  to  it  in  law  or  in  equity;  which  is  making  no 
wider  step  in  favor  of  the  decree  than  to  presume  it  just  until  the 
contrary  be  proved A  foreign  decree  which,  by  dismiss- 
ing the  claim,  affords  an  exceptio  rei  judicata  against  it,  enjoys  a 
more  extensive  privilege.  We  not  only  presume  it  to  be  just,  but 
will  not  admit  any  evidence  of  its  being  unjust.  The  reasons  follow. 
A  decreet-arbitral  is  final  by  mutual  consent.  A  judgment-condem- 
nator  ought  not  to  be  final  against  the  defendant  because  he  gave  no 
consent.  Bat  a  decreet-absolvitor  ought  to  be  final  against  the  plain- 
tiff»  because  the  judge  was  chosen  by  himself;  with  respect  to  him 
at  least  it  is  equivalent  to  a  decreet-arbitral.  Public  utility  affords 
another  argument  extremely  cogent.  There  is  nothing  more  hurtful 
to  society  than  that  law-suits  be  perpetual.  In  every  law-suit  there 
ought  to  be  a  n€plu$  vUra^  some  step  that  ought  to  be  ultimate; 
and  a  decree  dismissing  a  claim  is  in  its  nature  ultimate."^  This 
distinction  is  closely  analogous  to  that  attempted  to  be  made  by 
Lord  Chief  Justice  Eyre,**  and  which  at  one  time  appeared  to  pre- 
vail in  English  law.  But  it  is  totally  inconsistent  with  the  settled 
doctrine  of  the  latest  cases,  both  there  and  in  this  country,  by  which 
a  foreign  judgment  is  equally  conclusive  whether  used  as  a  cause  of 
action  or  presented  as  a  defense. 

S  833.    French  Law. 

In  France,  by  the  Ordinance  of  1629,  article  121,  it  was  provided 
that  ^judgments  rendered  in  foreign  countries  are  not  to  be  executed 
in  France.    French  citizens  against  whom  they  are  rendered  may, 

»S  Karnes  £q.  (Sd  edn.  1778}  p.  860.  «>  PhillipB  y.  Hanter,  8  H.  BL  410.  Sea 
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notwithstanding  saoh  jodgments,  contest  their  rights  anew,  as 
untouched,  before  the  French  tribunals.**  The  provisions  of  the  oodee 
mark  an  advance  from  this  position,  in  that  they  make  such  judg- 
ments susceptible  of  execution  upon  being  confirmed  by  a  French 
court.**  But  in  the  opinion  of  the  best  writers,  the  new  laws  do  not 
go  to  the  extent  of  making  the  judgment  conclusive  upon  the  merits. 
The  notion  that  the  procedure  contemplated  involves  no  more  than 
the  issuing  of  an  exequatur  as  of  course,  without  any  re-examination 
of  the  grounds  of  the  controversy,  is  by  them  condemned  as  erroneous. 
Thus  a  learned  author  observes :  ''It  seems  to  us  that,  after  the  decis- 
ions which  we  have  just  cited,  which  are  all  founded  upon  the  great 
principle  of  the  independence  of  nations,  and  of  the  absolute  lack  cl 
power  in  the  officers  of  a  foreign  sovereignty  within  the  territozy  of 
another  sovereignty, — ^we  must  regard  oar  jurisprudence  as  irrevoca- 
bly committed  to  the  consequences  of  that  principle,  and  that  all 
judgments  rendered  in  a  foreign  country,  without  exception,  can  have 
no  execution  in  France  until  after  they  have  been  made  executory, 
upon  an  examination  of  the  cause,  by  a  French  tribunal,  before  which 
the  parties  must  set  up  and  contest,  anew,  the  grounds  upon  which 
the  action  is  founded."  **  But  it  must  be  added  that  between  many 
of  the  countries  of  continental  Europe  there  exist  treaties  providing 
for  the  recognition  and  enforcement  of  decrees  rendered  by  their 
respective  courts.  And  of  course  the  foregoing  rule  has  no  applica* 
tion  to  the  judgments  of  a  nation  with  which  France  stands  in  a  treaty 
relation  of  this  character.  As  to  the  other  European  states,  it  is 
somewhat  difficult  to  ascertain  their  practice  in  regard  to  the  effect 
of  foreign  judgments.  But  it  is  said  that  the  courts  of  Holland  "are 
accustomed  by  the  principle  of  reciprocity  to  give  effect  in  their  texii- 


MCode  Civil,  art.  2128,  proyides  that 
"L'bypoth^que  Judiclaire  [i,  «.,  lien] 
ne  peut  pareillement  r^ulter  des  Juge- 
ments  rendus  en  pays  Stranger,  qu'au^ 
tant  qu'ilB  ont  ^t^  ddclar^s  ez^cutoires 
par  un  tribunal  fran9ai8;  sans  prejudice 
des  dispositions  contraires  qui  paovent 
etre  dans  les  lois  politiques  ou  dans  lea 
traits.  *  See  also  the  Code  de  Fft>ced- 
ure  Civile,  art  64C. 
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^TouUier,  Droit  Civ.  Franc.,  c.  6,  § 
8,  no.  82-87.  See  also  Merlin,  Qnas- 
tlons  de  Droit,  "  Jugement, "  g  14;  Emer^ 
igon,  Des  Assur.  bk.  1,  c.  4,  §  &  The 
whole  subject  of  the  French  law  of  for- 
eign Judgments  is  discussed  with  learn- 
ing and  discrimination  in  2  Kenft 
Comm.  121,  note.  See  also  Story,  Confl. 
of  L.  §g  ei(MU7. 
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to  theirs.-  •• 


of  foreign  states  which  show  the  same  comity 


S  834.    Oanadlan  Doctrine  of  Foreign  Judgments. 

The  courts  in  Canada  have  adopted  the  principle,  now  generally 
prevalent  in  England  and  the  United  States,  that  a  foreign  judgment, 
doly  proven,  is  conolasiTe  when  made  the  basis  of  a  suit,  in  the 
absence  of  fraud,  want  of  jurisdiction,  or  evident  mistake.*  So  also 
it  is  said  that  a  plea,  by  which  it  is  all  eged  that  a  suit  has  already 
been  brought  and  decided  in  a  competent  foreign  tribunal  (in  this 
case  the  superior  court  of  New  Tork)  by  the  same  plaintiff  against 
the  same  defendant,  for  the  same  cause  of  action,  is  a  good  plea, 
more  especially  if  it  sets  up  payment  of  the  judgment  by  the  defend- 
anL« 


S  886.    Jurisdiction  may  be  Inquired  into. 

Leaving  now  the  subject  of  the  conclusiveness  of  foreign  judgments, 
we  proceed  to  inquire  into  the  causes  for  which  their  validity  may  be 
challenged  or  impeached.  And  first,  as  to  jurisdiction.  It  is  now  a 
settled  and  well  recognized  role  that  a  judgment  of  a  foreign  court  is 
always  open  to  impeachment  on  the  ground  of  a  want  of  jurisdiction 
over  the  cause  or  the  parties.*'  At  the  same  time,  ''a  judgment  of  a 
foreign  court,  complete  and  regular  upon  its  face,  is  prima  facie  valid. 
It  follows  that  a  complaint  upon  such  foreign  judgment  need  not 
allege  that  the  qourt  by  which  it  was  rendered  had  jurisdiction  either 
of  the  cause  or  of  the  parties.  **  ^   As  it  was  said  in  another  American 


**Heiii3r,  Penonal  and  Real  Statutes, 

«  Warrener  v.  KiDgsmill,  S  U.  0.  Q. 
B.407. 

**  Vanghan  v.  Campbell,  6  Low.  Can. 
48L 

^  Schibsby  v.  Westenhols,  L.  R.  6  Q. 
B.  165:  NoTeUi  v.  Roiii,  S  B.  ft  Ad. 
787;  I>on  v.  Lippman,  6  CL  &  Fin.  1; 
Ferguson  v.  Hahon,  11  Ad.  A  EL  179; 
Carleton  v.  Bickf  ord,  18  Grajr,  591,  74 


AuL  Dec  658;  Folger  v.  Columbian  Ins. 
Co.,  90  Haas.  267.  96  Am.  Dec  747;  Bor- 
den V.  Fitch,  15  Johni.  ISl,  8  Am.  Dec 
825;  Andrews  v.  HerrioU,  4  Cow.  584, 
note:  Kerr  v.  Kerr.  41  N.  T.  878;  Arnott 
T.  Webb.  1  Dill.  868;  Rose  t.  Himely, 
4  Cranch,  841;  Long  v.  Hammond,  40 
Mc  804;  RoberUon  v.  Struth,  5  Q.  B. 
941. 

MQonn  T.  Peakes,  86  Minn.  177,  SON. 
W.  Rep.  466;  Horton  v.  Critchfleld,  18 
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case,  '"it  is  an  elementary  role  that  the  jurisdioiion  of  eonrts  of  general 

jurisdiotion  is  to  be  presumed,  and  it  follows  that  the  judgments 
and  decrees  of  such  courts  are  in  all  cases  of  at  least  prima  facie 
validity.  In  asserting  such  a  judgment  or  decree  as  a  cause  of  action, 
or  as  a  ground  of  defense,  the  pleader  need  not  state  jurisdictional 

facts And  the  presumptions  in  favor  of  jurisdiction 

are  the  same  whether  the  judgment  relied  on  is  domestic,  foreign,  or 
from  one  of  the  sister  states  of  this  Union."  *  ^A  foreign  judgment," 
says  another  learned  court,  "rendered  without  jurisdiction  may  be 
assailed  in  either  a  direct  or  collateral  proceeding.  Although  the 
recitals  contained  in  the  judgment,  that  serviee  was  made,  raise  a 
strong  presumption  in  favor  of  the  jurisdiction  and  of  the  truth  of  the 
recitals,  yet  the  plaintiff  [defendant]  may  show  by  extrinsic  evidence, 
if  he  can,  that  no  service  was  actually  made.  Strong  proof  will  be 
required  to  overthrow  the  presumption  of  jurisdiction  raised  by  the 
recitals ;  but  if  it  is  clearly  shown  that  the  defendant  was  not  served 
with  process,  and  did  not  voluntarily  appear  or  submit  to  the  juris- 
diction of  the  court,  the  recitals  are  of  no  value."  ^ 

§  836.    Judgments  against  Non-Besidents. 

The  question  of  the  right  to  impeach  a  foreign  judgment  for  want 
of  jurisdiction  has  almost  always  arisen  in  cases  where  the  defendant 
was  not  a  resident  of  the  state  or  country  in  which  the  judgment  was 
rendered.  Our  courts  have  been  emphatic  in  declaring  that  a  judg- 
ment rendered  in  a  foreign  country  against  a  citizen  of  the  United 
States,  without  personal  service  or  notice  or  appearance,  is  a  mere 
nullity.^®'  And  this  is  also  the  law  in  England.  It  was  there 
recently  held  that  a  judgment  of  a  foreign  court,  obtained  against  a 
defendant  on  default  of  an  appearance,  cannot  be  enforced  in  an 
English  court  where  the  defendant,  at  the  time  the  suit  was  com- 
menced, was  not  a  subject  of  nor  resident  in  the  country  in  which  the 

111.  188,  65  Am.  Dec  701;  RoberUoD  v.  iMThorn  v.  Salmonson,  87  Kana.  441, 

Struth,  6  Q.  B.  941.  16  Pac.  Rep.  588. 

M  Bruckman  v.  Taassig,  7  Colo.  561, 6  ^^^  Bischoff  y.  Wethered,  9  WalL  813; 

Pac.  Rep.  152.  Battle  v.  Jones.  6  Ired.  £q.  567. 
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jadgment  was  obtained;  for  there  existed  nothing  imposing  on  tht 
defendant  any  duty  to  obey  the  judgment.*^  It  is  obvioas  that  this 
question  may  assume  many  shapes,  according  as  we  consider  whether 
the  person  to  be  affected  was  a  citizen  of  the  foreign  country  or  an 
alien,  whether  he  was  a  resident  within  its  territory  or  not,  whether 
or  not  he  voluntarily  submitted  himself  to  the  jurisdiction,  whether 
the  jadgment  professes  to  impose  a  personal  liability  or  to  operate 
only  oa  property  within  the  state.  These  and  other  questions  may 
all  affect  the  validity  of  the  sentence.  Out  of  all  these  possible  oases, 
those  in  which  the  foreign  tribunal  may  have  lawful  jurisdiction  have 
been  selected  and  stated  by  Mr.  Justice  Fry,  in  a  recent  case  in  the 
Chancery  Division,  in  terms  which  are  as  clear  as  the  discrimination 
is  sound  and  accurate.  ''What  are  the  circumstances/'  inquires  the 
learned  judge,  "which  have  been  held  to  impose  upon  the  defendant 
the  doty  of. obeying  the  decision  of  a  foreign  court?  Having  regard 
to  that  case'*  and  to  Copin  v.  AdamBon,^  they  may,  I  think,  be 
stated  thus.  The  courts  of  this  country  consider  the  defendant  bound 
where  he  is  a  subject  of  the  foreign  country  in  which  the  judgment 
has  been  obtained;  where  he  was  resident  in  the  foreign  country 
when  the  action  began;  where  the  defendant  in  the  character  of 
plaintiff  has  selected  the  forum  in  which  he  is  afterwards  sued; 
where  he  has  voluntarily  appeared;  where  he  has  contracted  to 
submit  himself  to  the  forum  in  which  the  judgment  was  obtained; 
and  possibly,  if  Becquet  v.  MacCarthy  '*  be  right,  where  the  defend- 
ant has  real  estate  within  the  foreign  jurisdiction,  in  respect  of 
which  the  cause  of  action  arose  whilst  he  was  within  that  jurisdic- 
tion.'''* Something  must  be  added  as  to  the  summoning  of  non-resi- 
dent defendants  by  public  proclamation,  or  posting  up  notices,  or 
other  varieties  of  constructive  service.  It  has  been  justly  remarked 
that  *  there  is  no  pretense  to  say  that  such  modes  of  proceeding  can 
eonfer  any  legitimate  jurisdiction  over  foreigners  who  are  non-resi- 

M>8chib8by  v.  Wettanholz.  L.  R.  6  Q.  ^8  E  ft  Ad.  951. 

Bw  106;  Yoinetv.  Barrett,  65  Law  Journ.  ^MHooBillon  v.  RousiUon,  L.  R.  14 

Q.  B.  D.  89.  Ch.  Div.  851,  871.    See  also   General 

MtSchibsby  v.  Westanholz,  L.  R.  6Q.  Steam  Kav.  Co.  v.  Qouillou,  11  Meea.  & 

a  165.  W.  877. 

1ML.R.9  Ex.  846. 
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dents  and  do  not  appear  to  answer  the  suit,  whether  they  have  notioe 
of  the  salt  or  not.  The  effects  of  all  such  proceedings  are  porely 
local,  and  elsewhere  they  will  be  held  to  be  mere  nallities."  ^  Thus, 
in  a  well  known  English  case  it  was  held  that  an  action  wonld  not 
lie  opon  a  judgment  obtained  by  default  in  one  of  the  colonies  against 
a  party  who,  upon  the  face  of  the  proceedings,  appeared  only  to  have 
been  summoned  '"by  nailing  up  a  copy  of  the  declaration  at  the  court- 
hoQse  door."'^  But  in  another  case  it  was  considered  that  suit 
would  lie  in  the  English  courts  on  a  Scotch  judgment  of  homing  ren- 
dered against  a  Scotchman  bom.  The  court,  however,  added :  ** We 
confine  our  judgment  to  a  case  where  the  party  owed  allegiance  to 
the  country  in  which  the  judgment  was  so  given  against  him,  from 
being  born  in  it,  and  by  the  laws  of  which  country  his  property  was, 
at  the  time  those  judgments  were  given,  protected."  ^  In  the  next 
place  it  is  to  be  observed  that  proceedings  are  frequently  taken  against 
non-resident  foreigners  by  the  attachment  of  real  or  personal  prop- 
erty belonging  to  them  and  found  within  the  jurisdiction.  "In  such 
cases,"  says  a  learned  writer,  ''for  all  the  purposes  of  the  suit,  the 
existence  of  the  property  so  seized  or  attached  within  the  territory 
constitutes  a  just  ground  of  proceeding  to  enforce  the  rights  of  the 
plaintiff  to  the  extent  of  subjecting  such  property  to  execution  upon 
the  decree  or  judgment.  But  if  the  defendant  has  never  appeared 
and  contested  the  suit,  it  is  to  be  treated  to  all  intents  and  purposes 
as  a  mere  proceeding  in  rem^  and  not  as  personally  binding  on  the 
party  as  a  decree  or  judgment  in  personam;  or,  in  other  words,  it 
only  binds  the  property  seized  or  attached  in  the  suit,  to  the  extent 
thereof,  and  is  in  no  just  sense  a  decree  or  judgment  binding  upon 
him  beyond  that  property.  In  other  countries  it  is  uniformly  so 
treated,  and  is  justly  considered  as  having  no  extra-territorial  force 
or  obligation. "  "• 

><^  Story,  Confl.  of  L.  §  54d  Bletclier,  28  U.  a  Q.  B.  28;  London  A 

^  Buchanan  v.  Bucket,  9  Eait,  102.  N.  W.  R.  Co.  T.  Lindsay,  8  Maoq.  H.  L. 

»»  Douglas  v.  Forrest,  4  Biug.  68S.  CaB.  99. 
u*  Story,  Confl.  of  L.  g  649;  Bum  T. 
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§  837.    Extara-Tenitorlal  Service  of  Frocese. 

It  is  sometimes  attempted  to  obtain  jurisdiction  of  a  non-resident 
foreigner  by  the  personal  service  of  process  upon  him  at  his  domi- 
cile. This,  however,  is  admitted  on  all  sides  to  ba  ineffectual.  It 
can  have  no  greater  force  or  virtue  than  a  parely  constructive  service. 
It  baa  been  well  said :  ''No  sovereignty  can  extend  its  powers  beyond 
its  own  territorial  limits  to  subject  either  persons  or  property  to  its 
judicial  decisions.     Every  exercise  of  aathority  of  this  sort,  beyond 

this  limit,  is  a  nullity A  citizen  of  one  state  or  country 

cannot  be  compelled  to  go  into  another  state  or  country  to  litigate  a 
civil  action  by  means  of  process  served  in  his  own  state  or  country. 
And  a  judgment  obtained  upon  such  service,  where  no  appearance  is 
made  by  the  person  so  served,  can  impose  no  personal  liability  which 
will  be  recognized  beyond  the  state  in  which  the  action  originated."  "^ 

§  838.    Flea  NegaHving  Jurisdiction. 

In  defending  against  a  suit  on  a  foreign  judgment  on  the  ground 
of  want  of  notice,  or  want  of  jurisdiction,  the  defendant  must  explicitly 
negative  every  fact  or  circumstance  from  which  the  jurisdiction  of 
the  coort  over  his  person  might  be  inferred.'^  A  good  illustration 
of  this  rule  is  found  in  one  of  the  English  cases  cited,  where,  the 
action  being  upon  a  decree  obtained  against  the  defendant  in  the 
Coort  of  Session  in  Scotland,  the  latter  pleaded  that  he  was  not,  at 
the  time  of  the  commencement  of  the  suit  in  the  Scotch  court,  or  at 
any  time  daring  the  proceedings  therein,  in  Scotland,  or  at  any  place 
within  the  jurisdiction  of  the  said  court,  nor  was  he,  at  any  time  before 
the  making  and  pronouncing  of  the  decree,  in  any  manner,  according  to 
the  course  and  practice  of  the  said  court,  notified,  nor  did  he  then  know 

^UBhepard  v.  Wright.  59  How.  Pr.  Gr.  882;  Reynolds  v.  Fen  ton,  8  C.  B 

512  (a.  a  85  Han.  444.  and  affirmed  by  187;  Smith  v.  Nicolls,  5  Bing.  N.  C.  208 

the  Conrt  of  Appeals.  21  N.  K  Rep.  724);  Montreal  Min.  Co.  t.  Cuthbertson,  9  U 

McEwan  ▼.  Zimmer,  88  Mich.  765.  81  C.  Q,  B.  78;  McLean  v.  Shields.  9  On 

Am.  Rep.  882;  Smith  v.  Qrady»  68  Wis.  tario,  699;  Addama  ▼.  Worden,  6  Low 

215,  81  N.  W.  Rep.  477.  Can.  287. 


'^  Cowan  T.  Braidwood,  1  Man.  & 
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of  the  proceedings,  so  that  he  could  or  might,  by  himself,  his  proctor, 
attorney,  or  agent,  appear  or  plead,  or  in  any  way  defend  himself  in 
the  said  action ;  nor  did  he  appear  to  any  of  the  proceedings;  whereby 
the  said  decree  was  and  is  contrary  to  natural  justice,  and  wholly 
inoperative  and  void.  But  it  was  held  that  the  plea  was  insufficient. 
For,  as  remarked  by  Tindal,  C.  J.,  it  contained  no  statement  that  the 
defendant  was  not  resident  in  Scotland,  or  that  he  was  not  subject 
to  the  laws  of  that  country  during  the  time  that  these  proceedings 
were  had  against  him,  or  that  he  had  no  property  in  Scotland,  or  that 
he  had  no  knowledge  or  notice  of  the  proceedings, — for  the  allegation 
in  regard  to  the  latter  point  might  mean  merely  that  he  had  no  soch 
notice  as  he  ought  in  strictness  to  have  had."'  In  a  case  where  the 
plaintiff  declared  in  assumpsit  on  a  foreign  judgment  against  two 
defendants,  and  they  pleaded  that  one  of  them  had  never  been  served 
with  process,  and  had  no  notice  whatever  of  the  proceedings  in  the 
foreign  court,  it  was  held  that  the  plea  was  bad,  as  setting  up  a 
matter  of  defense  for  both  of  the  defendants  which  applied  to  one 
only."* 

§  839.    Foreign  Judgment  in  Summary  Proceedingck 

The  reluctance  of  the  courts  to  give  effect  to  a  foreign  judgment 
which  was  taken  in  summary  proceedings,  or  in  derogation  of  the 
common  law,  or  justified  only  by  the  local  statutes,  appears  strongly 
in  the  recent  case  of  Anderson  v.  Haddon.^^^  This  was  an  action 
brought  by  the  liquidators  of  a  Scotch  bank  against  the  defendant,  a 
resident  of  New  Tork,  to  recover  the  amount  of  a  call,  upon  the  shares 
of  stock  of  said  bank  which  were  owned  by  him,  imposed  by  a  judg- 
ment or  decree  of  the  Court  of  Session  or  Lord  Ordinary  of  Scotland. 
The  call  was  imposed  under  the  provisions  of  an  English  statute, 
providing  for  the  incorporation,  regulation,  and  winding  up  of  trad* 
ing  corporations.  It  authorized  the  Scotch  Court  of  Session,  during 
session,  and  the  Lord  Ordinary  on  bills  during  vacation,  "on  produc- 
tion by  the  liquidators  of  such  a  company  of  a  list,  certified  by  them, 

us  Cowan  v.  Braid  wood,  1  Man.  &        ^4  Bacon  v.  HcBean,  8  U.  a  Q.  B. 
Gr.  882.  805. 
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of  the  names  of  the  contribatories  liable  in  payment  of  any  calls 
which  they  may  wish  to  enforce,  and  of  the  amount  due  and  the  date 
thereof,  to  pronoance  forthwith  a  decree  against  such  oontributories 
for  payment  of  the  sums  so  certified  to  be  due  by  each  of  them  respect* 
ively,  with  interest  from  the  said  date  until  payment,  in  the  same 
way  and  to  the  same  effect  as  if  they  had  severally  consented  to  regis- 
tration for  execution,  on  a  charge  of  six  days,  of  a  legal  obligation  to 
pay  such  calls  and  interest."  At  the  time  the  decree  was  made,  and 
ever  since,  the  defendant  was  a  resident  of  New  Tork.  It  was  held, 
"that  inasmuch  as  the  mode  provided  by  the  act  of  Great  Britain  of 
ascertaining  the  liability  of  the  defendant  is  summary,  in  derogation 
of  the  common  law,  and  in  the  nature  of  bankruptcy  proceedings,  it 
has  no  extra-territorial  force,  either  by  virtue  of  its  own  inherent 
elements  or  any  provision  contained  in  the  act  itself  creating  a  per- 
sonal responsibility  which  could  be  enforced  in  the  manner  adopted 
in  this  action,"  and  consequently  that  the  present  action  could  not 
be  maintained.  This  decision,  it  will  be  observed,  was  made  in  that 
state  which  has  been  the  most  liberal  in  recognizing  and  enforcing 
foreign  judgments.  But  probably  the  ruling  was  justified  by  the 
peculiar  circumstances. 

r 

§  840.    Bepugnance  of  Judgment  to  Natural  Justice. 

Thronghont  the  books  there  are  many  dicta  to  the  effect  that  it  is 
good  ground  for  impeaching  a  foreign  judgment,  and  avoiding  its 
effect,  that  it  is  '^repugnant  to  natural  justice."  The  term  is  vague, 
and  might  at  first  sight  seem  to  allow  of  an  investigation  of  the  moral 
rightneas  of  the  decree.  But  it  has  been  explained  that  the  repug- 
nance to  natural  justice  in  respect  to  which  a  foreign  judgment  is 
impeachable  in  an  action  upon  it,  is  an  injustice  in  reference  to  the 
conduct  or  mode  of  procedure  of  the  foreign  court,  as  in  cases  where 
the  judgment  is  given  without  any  notice  to  the  defendant  or  with- 
out affording  him  an  opportunity  for  defense,  but  not  in  reference  to 
the  merits  of  the  action."*    And  although  the  method  of  conducting 

u*Crawley  v.  Isaacs,  16  L.  T.,  N.  S.,  620.    See  also  Liverpool  Marine  Credit  Ck>. 
-▼.  Hanter,  L.  R  8  Ch.  App.  479. 
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the  trial,  the  rules  of  evidence  applied,  or  other  detafls  of  practice, 
may  differ  from  those  to  which  we  have  been  accustomed  in  oar  own 
courts,  we  must  not  be  too  hascy  in  assuming  that  therefore  the  result 
is  contrary  to  natural  justice.  "The  methods  of  investigation  in 
different  countries,"  it  has  recently  been  said,  "are  adjusted  to* 
the  conceptions  of  expediency  and  propriety  that  prevail  in  each, 
and  it  would  be  mere  bigotry  to  assert  that,  upon  the  whole,  the 
truth  of  disputed  facts  is  not  as  well  ascertained  in  France  or  Hol- 
land or  Germany  as  it  is  in  England  or  the  United  States.  Our  law 
of  evidence  is  largely' a  series  of  negations,  sedulously  framed,  to 
exclude  from  consideration  all  indicia  of  the  truth  which  do  not  fall 
within  the  class  of  those  it  regards  as  competent  and  safe,  while  in 
continental  countries  a  larger  latitude  of  investigation  is  indulged. 
In  matters  of  evidence  and  procedure,  to  say  nothing  about  the  weight- 
ier m  alters  of  law,  the  wisdom  of  yesterday  is  the  folly  of  to-day ;  and 
it  is  doubtful  whether  our  present  methods  do  not  differ  as  greatly 
from  those  of  the  recent  period,  when  parties  were  not  permitted  to 
testify,  as  they  do  from  the  methods  of  continental  countries.  Who 
can  say  with  reason  that  our  system  of  investigation  is  more  infalli- 
ble than  that  of  France,  or  that  a  French  citizen,  sued  here,  could 
not  as  justly  complain  of  our  rules  of  evidence,  or  of  a  bill  of  discov« 
ery  which  compels  him  to  exhibit  his  case  in  advance  to  his  adver- 
sary, as  one  of  our  citizens  sued  in  a  French  court  could  of  the  meth- 
ods of  procedure  there  ?*' "' 

§  84L    Local  or  Police  Beg^olations  of  Foreign  Country 

not  Enforced. 

An  important  exception  to  the  rule  which  requires  faith  and  credit 
to  be  given  to  foreign  judgments  remains  to  be  noticed.  The  local 
policy,  the  penal  or  revenue  laws,  and  the  police  regulations  of  a 
country  have  no  extra-territorial  force.  No  other  state  or  nation  is 
bound  to  recognize  or  enforce  them.  No  duty  or  obligation  which 
they  impose  has  validity  beyond  the  state's  own  limits.    And  oonse- 

U7  Hilton  T.  Quyott,  43  Fed.  Rep.  8S8. 
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qnenUy  it  follows  that  no  foreign  power  can  be  expected  to  give 
recognition  or  effect  to  decrees  or  sentences  founded  on  such  laws  or 
regnlations."*  For  example,  the  sentence  of  a  court  of  criminal 
jurisdiction  in  a  foreign  state,  by  which  the  exercise  of  the  civil  rights 
of  men  may  be  suspended  or  abridged,  is  limited  in  its  operation  to 
the  state  itself  in  which  the  sentence  was  rendered,  and  does  not 
deprive  an  individual  of  his  natural  rights  beyond  that  state.  The 
enforcement  of  such  a  sentence  by  a  foreign  power  would  be  a  viola*- 
tion  of  the  law  of  nations."*  This  principle  also  furnished  the  ground 
of  the  decision  in  the  peculiar  case  of  De  BrimontY.  PennimanJ^  It 
there  appeared  that  the  plaintiff,  who  was  a  citizen  of  France,  had 
married  the  daughter  of  the  defendant,  an  American  citizen,  and  that 
there  was  issue  of  the  marriage,  and  that  the  wife  died.  It  was 
shown  that  a  French  statate  provides  that  a  father-in-law  must 
make  an  allowance  to  a  son-in-law  who  is  in  need,  so  long  as  a  child 
of  the  marriage  survives.  The  defendant  being  temporarily  resident 
in  France,  the  plaintiff  sued  him,  under  this  law,  in  a  French  court, 
and  obtained  a  judgment  for  an  annual  allowance  payable  in  monthly 
instalments.  On  this  judgment  an  action  was  brought  in  a  federal 
court  in  New  Tork.  But  it  was  held  that  the  suit  could  not  be  main* 
tained.  The  court  said  that  the  laws  of  France  upon  which  the  decree 
was  made,  and  such  decree  founded  thereon,  were  not  founded  upon 
principles  of  oniversal  application,  but  were  local  in  their  nature  and 
operation,  and  in  the  nature  of  police  regulations.  They  were* 
designed  to  regolate  the  domestic  relations  of  those  who  reside  in  thafr 
country  and  to  protect  the  public  against  pauperism.  They  had,  how* 
ever,  no  extra-territorial  significance,  but  must  be  executed  upon  per* 
sons  and  property  within  their  jurisdiction. 

I  842.    Mistake  of  Law  as  Ground  of  Impeaohment. 

Since,  on  the  most  general  principles,  no  domestic  judgment  is 
ever  open  to  collateral  attack  on  the  mere  ground  of  its  being  errone- 

°*Ogdeii  V.  FolUott»  8  T.  R.  788;  The        u*  Addama  v.  Worden,  6  Low.  Can. 
Antelope,  10  Wheat  66.   128;    Story,     887. 
Confl.  of  U  %%  620,  621.  »10  Blatch.  M. 
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oas  as  a  matter  of  law,  and  since,  as  we  have  seen,  the  modern  tend- 
ency  is  to  hold  all  foreign  judgments  conclusive  on  the  merits^  and 
since,  further,  it  is  almost  wholly  impracticable  for  one  of  oar  courts 
to  review  the  decisions  of  a  foreign  tribunal  in  refei:enoe  to  the  cor- 
rectness of  its  interpretation  and  application  of  its  own  laws. — for 
these  reasons  it  should  be  no  ground  for  impeaching  a  foreign  judg- 
ment that  it  is  erroneous  in  law.  And  this  view  is  taken  in  one  of 
the  best  of  the  English  oases.^^  It  was  there  conceded  that  the  judg- 
ment of  a  foreign  court  having  jurisdiction  over  the  subject-matter 
could  not  be  questioned  in  a  domestic  tribunal,  on  the  ground  that 
the  foreign  court  had  mistaken  the  law  of  its  own  country,  or  had 
come,  on  the  evidence,  to  an  erroneous  conclusion  as  to  the  facts. 
But  the  doctrine  of  certain  other  cases  is  that  the  proceedings  in  for- 
eign courts  must  be  presumed  to  be  consistent  with  the  foreign  law 
until  the  contrary  is  distinctly  shown,  and  the  principles  adopted  by 
a  foreign  jurisdiction,  for  example  in  assessing  damages,  cannot  be 
impugned,  unless  contrary  to  natural  justice,  or  proved  to  be  not  con- 
formable to  the  foreign  law.^ 

S  843.    Mistaken  Oonception  of  Foreign  Law. 

The  case  is  somewhat  different,  however,  when  the  court  which 
renders  the  judgment  undertakes  to  interpret  or  apply  the  law  of 
some  foreign  country,  and  the  judgment  afterwards  comes  to  be  relied 
on  as  a  claim  or  defense  in  the  country  whose  law  was  so  applied. 
Is  it  then  impeachable  on  the  ground  of  a  mistaken  conception  of 
such  law?  This  question,  so  far  as  it  has  been  adjudicated  in  this 
country,  seems  to  have  been  answered  in  the  affirmative.  It  has 
been  held  that  where  a  foreign  court,  not  of  admiralty,  has  decided  a 
case  on  different  principles  from  those  here  recognized,  and  leading 
to  a  different  result  from  what  would  be  here  arrived  at,  though  pro- 
fessedly deciding  according  to  our  law,  our  courts  are  not  concluded 
hy  such  decision.^    But  a  case  has  recently  been  decided  in  £ng- 

tti  Scott  V.  PilkingtoD,  3  Best  ft  &  11.     R.  877;  Becquet  v.  MacCarthy,  9  B.  ft 
^'^  All  von  V.  FurDival,  1  Cromp.  M.  ft     Ad.  951. 
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land,  in  which  the  whole  subject  received  the  most  carefal  and  exhaust- 
ive attention,  and  conclusions  were  reached  which  have  certainly  set- 
tled the  English  law  upon  the  point,  and  will  undoubtedly  go  far  to 
incline  oar  own  courts  in  the  same  direction.  We  refer  to  the  case 
of  Godard  v.  Oray,^*^  It  was  there  ruled  that  it  is  no  bar  to  an  action 
on  a  judgment  in  personam  of  a  foreign  court,  having  jurisdiction 
over  the  parties  and  the  cause,  that  the  foreign  tribunal  has  put  a 
construction  upon  an  English  contract  which,  according  to  English 
law,  is  erroneous.  Mr.  Justice  Blackburn,  in  delivering  the  opinion 
of  the  court,  spoke  as  follows:  ''We  can  see  on  the  face  of  the  pro- 
ceedings  that  the  foreign  tribunal  has  made  a  mistake  on  the  con- 
struction of  an  English  contract,  which  is  a  question  of  English  law, 
and  that  in  consequence  of  that  mistake  judgment  has  been  given 
for  an  amount  probably  greater  than,  or  at  all  events  different  from, 
that  for  which  it  would  have  been  given  if  the  tribunal  had  been  cor- 
rectly informed  what  construction  the  English  contract  bore  accord- 
ing to  English  law.  The  question  raised  by  the  plea  is,  whether  this 
is  a  bar  to  the  action  brought  in  England  to  enforce  that  judgment, 
and  we  are  all  of  opinion  that  it  is  not  and  that  the  plaintiff  is  entitled 
to  judgment."  After  examining  with  some  care  the  grounds  of  the 
recognition  of  foreign  judgments,  the  admissibility  of  pleas  of  want 
of  jurisdiction  and  of  fraud^  and  the  modem  doctrine  of  the  conclu- 
siveness of  such  judgments  on  the  merits,  the  learned  judge  contin- 
ued: "It  is  broadly  laid  down  by  the  very  learned  author  of  Smith's 
Leading  Gases,  in  the  original  note  to  Doe  v.  Oliver,  that  *  it  is  clear 
that  if  the  judgment  appear  on  the  face  of  the  proceedings  to  be 
founded  on  a  mistaken  notion  of  the  English  law,'  it  would  not  be 
conclusive.     For  this   he  cites  NoveUi  v.  Rossi,^^  which  does  not 


«L.R6Q.  B.  189. 

»2  B.  &  Ad.  757.  In  this  case  it  ap- 
peared that  R..  who  had  iDdorsed  a  bill 
over  to  N.f  brought  an  action  in  a 
French  court,  at  the  place  of  his  resi- 
dence, to  secure  himself  against  lia- 
bility on  the  bill,  alleging  that  the  ac- 
ceptance of  the  same  had  been  can- 
celled. (This  was  true;  but  the  bank- 
er's clerk  who  had  inadvertently  can- 


celled the  acceptance,  had  immediately 
written  opposite  to  it  ''cancelled  by 
mistake. ")  To  this  action  he  made  the 
drawer,  the  intermediate  indorsers,  and 
N.  parties  defendant.  The  Judgment 
of  the  French  court,  which  was  af- 
firmed on  appeal,  declared  R  and  the 
other  parties  discharged  from  liability. 
It  was  held  that  the  French  courts  had 
mistaken  the  law  of  England  as  to  the 
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decide  that  point,  and  no  other  authority ;  but  the  great  learning  and 
general  accuracy  of  the  writer  makes  his  unsupported  opinion  an 
authority  of  weight,  and  accordingly  it  has  been  treated  with  respect. 
In  Scott  Y.  Pilkington  [2  Best  &  S.  42],  the  court  expressly  declined 
to  give  any  opinion  on  the  point  not  then  raised  before  them.  But 
we  cannot  find  that  it  has  been  acted  upon ;  and  it  is  worthy  of  note 
that  the  present  very  learned  editors  of  Smith's  Leading  Cases  have 
very  materially  qualified  his  position  and  state  it  thus :  If  the  judg- 
ment *  be  founded  on  an  incorrect  view  of  the  English  law,  knowingly 
or  perversely  acted  on.*  The  doctrine  thas  qualified  does  not  apply  to 
the  present  case,  and  there  is  therefore  no  need  to  inquire  how  far  it  is 
accurate.  But  the  doctrine  as  laid  down  by  Mr.  Smith  does  apply.here, 
and  we  must  express  our  opinion  on  it,  and  we  think  it  cannot  be 
suppported,  and  that  the  defendant  can  no  more  set  up  as  an  excuse, 
relieving  him  from  the  daty  of  paying  the  amount  awarded  by  the 
judgment  of  the  foreign  tribunal  having  jurisdiction  over  him  and 
the  cause,  that  the  judgment  proceeded  on  a  mistake  of  the  English 
law,  than  he  could  set  up  as  an  excuse  that  there  had  been  a  mistake 
as  to  the  law  of  some  third  country  incidentally  involved,  or  as  to 
any  other  question  of  fact.  It  can  make  no  difference  that  the  mis* 
take  appears  on  the  face  of  the  proceedings.  That,  no  doubt,  greatly 
facilitates  the  proof  of  the  mistake ;  but  if  the  principle  be  to  inquire 
whether  the  defendant  is  relieved  from  a  prima  facie  duty  to  obey  the 
judgment,  he  must  be  equally  relieved,  whether  the  mistake  appears 
on  the  face  of  the  proceedings  or  is  to  be  proved  by  extraneous  evi« 
dence.  Nor  can  there  be  any  difference  between  a  mistake  made  by 
the  foreign  tribunal  as  to  English  law  and  any  other  mistake.  No 
doubt  the  English  court  can,  without  arrogance,  say  that  where  there 
is  a  difference  of 'opinion  as  to  English  law,  the  opinion  of  the  English 
tribunal  is  probably  right;  but  how  would  it  be  if  the  question  had 

effect  of  the  caocellation,  and  therefore  debt,  while  the  Beotence  of  the  French 
K.  was  stiU  Uable  at  K.'s  suit  for  the  court,  confirmed  on  appeal,  prsTents 
debt  in  respect  of  which  the  bill  was  his  recovering  the  amount  from  the  In- 
given,  notwithstanding  the  foreign  dorsers  and  drawers  of  the  bUl  abroad. 
Judgment.  Lord  Ten terden  said:  "It  But  this  is  the  consequence  of  his  own 
is  unfortunate  for  the  defendant  if  the  act.* 
law  of  England  compels  him  to  pay  this 
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arisen  as  to  the  law  of  some  of  the  Bumerous  portions  of  the  British 
dominions  where  the  law  is  not  that  of  England  ?  The  French  tri- 
bunal, if  incidentally  inquiring  into  the  law  of  Maaritius,  whore  French 
law  prevails,  woold  be  more  likely  to  be  right  than  the  English  coart; 
if  inquiring  into  the  law  of  Scotland,  it  would  seem  that  there  was 
about  an  equal  chance  as  to  which  took  the  right  view.  If  it  was 
sought  to  enforce  the  foreign  judgment  in  Scotland,  the  chances  as 
to  which  court  was  right  would  be  altered.  Yet  it  surely  cannot  be 
said  that  a  judgment  shown  to  have  proceeded  on  a  mistaken  view 
of  Scotch  law  could  be  enforced  in  England  and  not  in  Scotland,  and 
that  one  proceeding  on  a  mistaken  view  of  English  laW  could  be  en« 
forced  in  Scotland  and  not  in  England.  If  indeed  foreign  judgments 
were  enforced  by  our  courts  out  of  politeness  and  courtesy  to  the  tri- 
bunals of  other  countries,  one  could  understand  its  being  said  that 
though  our  courts  would  not  be  so  mde  as  to  inquire  whether  the  for- 
eign court  had  made  a  mistake,  or  to  allow  the  defendant  to  assert 
that  it  had,  yet  if  the  foreign  court  itself  admitted  its  blunder  they 
would  not  then  act;  but  it  is  quite  contrary  to  every  analogy  to  sup- 
pose that  an  English  court  of  law  exercises  any  discretion  of  this  sort. 
We  enforce  a  legal  obligation,  and  we  admit  any  defense  which  shows 
that  there  is  no  legal  obligation  or  a  legal  excuse  for  not  fulfilling  it; 
but  in  no  case  that  we  know  of  is  it  ever  said  that  a  defense  shall  be 
admitted  if  it  is  easily  proved,  and  rejected  if  it  would  give  the  court 
great  trouble  to  investigate  it.  Yet  on  what  principle  can  we  admit 
as  a  defense  that  there  is  a  mistake  of  English  law  apparent  on  the 
face  of  the  proceedings,  and  reject  a  defense  that  there  was  a  mistake 
of  Spanish  or  even  Scotch  law  apparent  in  the  proceedings,  or  that 
there  was  a  mistake  of  English  law  not  apparent  on  the  proceed- 
ings, but  which  defendant  avers  that  he  can  show  did  exist  ?  The 
whole  law  was  much  considered  and  discussed  in  Castrique  v.  Imrie 
[L.  B.  4  H.  L.  414],  where  the  French  tribunal  had  made  a  mistake 
as  to  the  English  law,  and  under  that  mistake  had  decreed  the  sale 
of  the  defendant's  ship.  The  decision  of  the  House  of  Lords  was 
that  the  defendant's  title  derived  under  that  sale  was  good,  notwith- 
standing that  mistake.  Lord  Colonsay  pithily  saying :  *  It  appears 
to  me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the  French 
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eoarts  proceeded  correctly  either  as  to  their  own  coarse  of  procedure^ 
or  their  own  law,  nor  whether,  under  the  circumstances,  they  took 
the  proper  means  of  satisfying  themselves  with  respect  to  the  view 
they  took  of  the  English  law.  Nor  can  we  inquire  whether  they  were 
right  in  their  views  of  the  English  law.  The  question  is  whether, 
under  the  circumstances  of  the  case,  dealing  with  it  fairly,  the  orig- 
inal tribunal  did  proceed  against  the  ship,  and  did  order  the  Jala  of 
the  ship.' " 

§  844.    Whether  Impeachable  for  Fraud. 

In  the  present  state  of  the  English  authorities,  it  seems  to  be  well 
settled  that  fraud  may  always  be  set  up  as  a  ground  of  impeachment 
against  a  foreign  judgment,  and  that  if  it  be  shown  that  fraud  was 
successfully  practised  in  the  concoction  or  procuring  of  the  judgment, 
the  courts  will  treat  it  as  of  no  effect,  and  will  refuse  to  recognize  or 
enforce  it  J**  And  so  far  as  the  question  has  been  considered  by  our 
own  courts,  this  may  be  said  to  be  also  the  prevailing  doctrine  in  thia 
country.'^  But  the  fraud  must  be  practised  in  the  very  obtaining  of 
the  judgment.  It  is  not  enough  that  it  lies  back  of  that  and  taints 
the  contract  or  obligation  put  in  suit  before  the  foreign  tribunal.  It 
is  good  cause,  for  instance,  for  attacking  such  a  judgment  to  show 
that  the  judges  who  rendered  it  were  persons  who  were  interested  in 
the  property  in  dispute,  and  decided  in  their  own  favor,  and  if  that 
be  established,  the  judgment  will  be  disregarded.^  But  it  has  also 
been  held  that  inasmuch  as  fraud  is  available  as  a  defense  to  an  action 
at  law  upon  such  a  judgment,  chancery  will  not  interfere  with  the 
suit,  but  will  leave  the  defendant  to  make  that  defense  at  law.^  In 
a  recent  English  case,  where  the  action  was  upon  a  judgment  recov- 
ered by  the  plaintiff  against  the  defendant  in  a  Bussian  court,  the 

^  HenderBon  ▼.  HoDderaon,  6  Ad.  A     off  v.  Oppenheimer.  U  R  10  Q.  B.  DIt. 
£1.  N.  8.  288»  298;    Reimers  t.  Druce,     295;  Story.  Confi.  of  L.  §  OOa 


28  Beav.  145;  Price  v.  Dewhurst,  8  Sim.  i^rHankin  ▼.  Goddard,  54  Me.  28. 

279;  Bank  of  Australasia  ▼.  Nias.  16  Q.  Am.  Dec  718;  Ward   ▼.  QuinliTin,  57 

B.  717;  Qodard  v.  Gray.  L.  R  6  Q.  B.  Mo.  425. 

1S9;  Ochsenbeln  v.  Papelier.  L.  R.  8  Ch.  ^»  Price  y.  Dewhurat.  8  Sim.  270. 

695;  CammeU  ▼.  Sewell,  8  U.  &  N.  617;  i»  Ochsenbein  v.  Papelier,  L.  R  8  Ch. 

Bowles  ▼.  Orr,  1 Y.  &  C.  Ex.  464;  Aboul-  695. 
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latter  pleaded  that  the  jadgment  was  procured  by  the  frand  and  deceit 
of  the  plaintiff  and  by  false  representations  and  false  evidence  given 
to  the  court,  and  it  was  held  that  the  defense  was  good  and  sufficient, 
and  this  notwithstanding  the  question  of  the  alleged  fraud  had  been 
investigated  and  negatived  in  the  foreign  court.^"^  But  in  a  late 
American  case,  where  the  same  question  arose,  this  ruling  was  dis^ 
approved,  and  it  was  stated  that  the  doctrine  of  the  English  decision 
was  not  borne  out  by  the  cases  cited  in  its  support,  and  the  opinion 
was  expressed  that  false  testimony  and  the  suppression  of  the  truth 
do  not  constitute  the  kind  of  fraud  by  which  a  judgment  is  vitiated 
and  may  be  nullified.'*^  In  this  country,  it  remains  to  be  seen 
whether  the  growing  tendency  to  place  foreign  judgments  on  the  same 
level  with  those  rendered  in  a  sister  state,  and  the  increasing  disfavor 
with  which  the  courts  regard  a  plea  of  fraud  in  an  action  upon  a 
judgment  of  the  latter  species,  will  not  have  the  effect  to  raise  foreign 
judgments  above  collateral  attack  on  this  ground. 

§  846.    Jadgment  must  be  FinaL 

In  order  that  a  judgment  recovered  in  a  foreign  country  may  be 
effective  as  a  bar  to  another  action,  or  as  a  cause  of  action  in  itself, 
it  must  distinctly  appear  that  it  was  final  and  conclusive  in  the  country 
where  rendered,  according  to  the  law  of  that  place.^^  The  same  rule 
is  recognized  in  this  country.  Thus,  an  interlocutory  decree  of  an 
English  court  is  not  conclusive  against  the  defendant  in  an  action  in 
New  York  by  the  same  plaintiff  and  for  the  same  relief  as  was  granted 
by  such  interlocutory  decree.^ 

§  846.    Effect  of  Pendency  of  Appeal. 

A  foreign  judgment  which  is  to  be  sued  on  or  otherwise  enforced 
*must  be  such  as  lays  on  the  defendant  a  present  duty  to  pay.  If  in 
its  ovm  country  it  cannot  be  executed  pending  the  time  allowed  for 

i^^Aboalofr  V.  Oppenheimer,  L.  R  10  625;  Smith  t.  Nicolls,  5  Bing.  N.  C.  208; 

Q.  B.  Div.  205.  Paul  v.  Roy,  15  Beav.  433;  Frayes  v. 

Ml  Hilton  V.  Guyott,  42  Fed.  Rep.  252.  Worms,  10  C.  B.  N.  S.  149. 

>«Plummer  ▼.  Woodburne,  4  B.  &  a  i5»Munn  v.  Cook.  8  N.  Y.  Supp.  69a 
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appealing,  or  pending  an  appeal,  it  cannot  be  enforced  in  England 
daring  the  interval;  but  if  there  is  no  saoh  stay  of  ezecation  in  its 
own  country,  the  pendency  of  an  appeal  will  not  be  a  bar  to  an  action 
in  England,  though  it  may  afford  ground  for  the  equitable  interposi- 
tion of  the  English  court  to  prevent  the  possible  abuse  of  its  process, 
and  on  proper  terms  to  stay  execution  in  the  action*  **'**  It  has  also 
been  said  by  a  learned  English  judge :  **!  apprehend  that  every  judg- 
ment of  a  foreign  court  of  Competent  jurisdiction  is  valid,  and  may 
be  the  foundation  of  an  action  in  our  courts,  though  subject  to  the 
contingency  that,  by  adopting  a  certain  coarse,  the  party  against  whom 
the  judgment  is  obtained  might  cause  it  to  be  vacated  or  set  aside. 
But  until  that  course  has  been  pursued,  the  judgment  remains  in  full 
force  and  capable  of  being  sued  apon."  ^ 

§  847.    No  Merger  of  Orlg^inal  Oatise  of  Action. 

It  is  well  settled  in  England  that  the  recovery  of  a  judgment  in  a 
foreign  court  by  the  plaintiff  will  not  be  treated  as  a  merger  of  the 
original  cause  of  action,  and  the  plaintiff  may  sue  thereon  again  in 
the  domestic  courts.^*  Such  a  judgment,  it  is  said,  is  not  technically 
a  record,  and  consequently  is  not  a  security  of  a  higher  nature  than 
the  prior  simple  contract  debt.  Hence  the  principle  of  merger  does 
not  apply,  and  the  judgment  is  not  pleadable  in  bar  of  an  action 
brought  in  England  for  the  same  caase.  And  the  same  doctrine 
prevails  in  America  in  regard  to  judgments  rendered  abroad  (as  dis- 
tinguished from  such  as  are  rendered  in  a  sister  state) ;  there  is  no 
merger.^  ''It  is  held  in  these  cases,"  says  the  supreme  court  of 
Vermont,  '*that  a  foreign  judgment  when  shown  in  evidence  upon  a 
matter  within  the  jurisdiction  of  the  court,  and  in  which  the  court 


iMWestlake,  Private  Intern.  Law,  g 
2d5;  Scott  V.  Pilkington,  2  Best  A  S. 
11. 

i»  y anquelin  v.  Bouard,  15  a  B.  N. 
6. 341, 867. 

ii^Bank  of  AoBtralasia  v.  Nias.  16  Q. 

B.  717;  Bank  of  Anstralasia  v.  Harding, 
9  C.  B.  661;  Smith  v.  Nicolls.  5  Bing.  K. 

C.  208;  Hall  v.  Odber,  11  East,  118. 
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had  jurisdiction  of  the  parties,  so  that  they  were  personally  bound  by 
the  judgment  in  the  country  where  rendered,  is  oonolnsive  upon  the 
matter  therein  adjudicated.  But  it  at  the  same  time  is  held  that  the 
original  cause  of  action  is  not  so  merged  by  that  judgment  that  it  is 
incapable  of  being  the  subject  of  a  suit  in  a  country  foreign  to  that 
in  which  the  judgment  was  recovered.  The  books  are  uniform  in 
making  the  distinction  between  merger  of  the  cause  of  action  apd 
conclusiveness  of  effect,  as  matter  of  evidence,  when  the  effect  of  a 
foreign  judgment  is  brought  in  question  in  a  suit  upon  the  same  orig- 
inal cause  of  action.''  ^  An  exception  to  the  universal  acceptance 
of  this  rule  must  be  noted  in  the  case  of  Louisiana,  where  the  code 
gives  the  same  effect  to  foreign  judgments  as  to  those  coming  from 
another  state  of  the  Union,  with  the  consequence  that  the  former, 
eqoally  with  the  latter,  operate  as  a  merger  of  the  original  claim.^* 
But  it  will  further  be  observed  that  a  plea  of  judgment  formerly 
recovered  in  a  foreign  court  and  payment  of  the  same  by  the  defend- 
ant, will  be  a  good  bar  to  an  action  brought  at  home  for  the  same 
cause.'*  As  a  necessary  complement  to  these  propositions  it  may 
be  added  that  the  rule  is  well  recognized  that  it  is  no  ground  for  stay- 
ing proceedings  in  an  action,  or  for  a  plea  in  bar,  that  proceedings 
are  pending  between  the  same  parties  for  the  same  cause  of  action 
in  the  courts  of  a  foreign  country.'^  This  last  rule  is  also  established 
in  the  French  law  and  in  the  jurisprudence  of  Canada.'* 

§  848.    Form  of  Action  on  Foreign  Judgment. 

According  to  the  rule  now  prevailing  in  England  and  the  United 
States,  an  action  open  a  foreign  judgment  may  be  brooght  either  in 
debt  or  a8$ump$it,  the  liability  of  the  defendant  arising  upon  the 
implied  contract  to  pay  the  amount  of  the  foreign  judgment.'*    In 

^Eastern  TownBhlps  Bank  v.  Beebe,  '^Russel  v.  Field,  Stuart' 8  Can.  Rep. 

68  Yt  177,  88  Am.  Rep.  665.  668. 

^  Jones  T.  Jamison,  16  La.  Ann.  86.  i^  Grant  t.  Easton.  L.  R.  18  Q.  B. 

>•  Barber  t.  Lamb,  8  C.  B.  N.  a  06.  Div.  802;  Mellln  v.  Horlick,  81  Fed. 

Ml  Cox  V.  Mitchell,  7  C.  B.  K.  &  66;  Rep.  866. 
8oott  T.  Seymour,  1  Hurl.  A   0.  219; 
Bajley  v.  Edwards,  8  Swanst  708. 
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Canada,  however,  the  eonrts  hold  that  Miumpait  only,  and  not  debt» 
is  the  proper  form  for  an  action  on  a  jadgment  recovered  abroad.'^ 


§  849.    Pleading  and  Exhibiting  Foreign  Judgment. 

In  order  that  a  foreign  jadgment  should  be  admissible  in  evidence,, 
it  is  necessary  that  the  exemplification  of  it  which  is  produced  should 
be  duly  authenticated.  And  this  authentication  should  consist  of 
the  seal  of  the  court,  if  it  has  one,  the  certificate  of  the  officer  in 
whose  custody  the  record  remains,  the  attestation  of  the  principal 
judge  of  the  court  to  the  official  character  of  the  person  certifying, 
and  the  whole  fortified  by  the  certificate  of  the  executive  department 
of  the  state  or  country  and  the  impress  of  its  great  seaL^*  Some* 
times  it  will  happen  that  not  all  these  means  are  available,  and  in 
that  case  the  courts  will  be  satisfied  with  the  nearest  approach  that 
the  circumstances  permit  to  this  typical  method  of  proving  the  judg- 
ment. But  if  the  foreign  court  possesses  a  seal,  it  must  be  used  for 
the  purpose  of  authenticating  its  judgment,  even  although  it  is  so 
much  worn  as  no  longer  to  make  a  legible  impression  J*  If  the  seal 
is  used,  there  is  no  need  of  proof  that  the  exemplification  was  com* 
pared  with  the  original  papers  filed  or  the  roll.'^  In  an  action  in 
Canada,  on  a  judgment  recovered  in  the  tenth  judicial  district  of  Cali- 
fornia, the  plaintiff  put  in  evidence  an  exemplification  under  a  seal 
which  purported  by  the  impress  to  be  that  of  the  fourteenth  district, 
and  the  certificate  of  the  clerk  of  the  court  verifying  it  was  stated  ta 
be  under  the  seal  of  bis  office,  not  the  seal  of  the  court.  It  was  held 
that  the  proof  was  insufficient.'^  Where  a  foreign  judgment  was 
authenticated  by  the  signature  of  a  person  describing  himself  as  "Sec- 
retary of  State  of  Foreign  Affairs,**  with  the  addition  of  a  private 
seal,  it  was  held  not  admissible.'*  But  on  the  other  hand,  a  copy  of 
a  judgment  rendered  in  a  Cuban  court  was  received  in  evidence  in 

>^McFarlaDe  ▼  Derbishire.SU.  C.  Q,  i*' Warrener  ▼.  Einffsmill.  7  U.  C.  Q. 

B.  12.  B.  400. 

i«Lazierv.We8tcott.  26  N.Y.  146.83  i<«Jufikln  ▼.  Davis.  88  U.  C.  Q.  B. 

Am.  Dec.  404;  Capling  ▼.  Herman.  17  869. 

Mich.  524;  1  Greenl.  Ev.  $^g  514.  515.  ^  Church  v.  Hobbart  8  Craach,  187. 

^  Cavan  v.  Stewart.  1  Stark.  585. 
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New  Tork,  upon  proof  that  it  was  signed  by  the  clerk  of  the  court, 
thai  the  court  possessed  no  seal»  that  the  seal  used  was  that  of  the 
Boyal  College  of  Notaries,  that  the  clerk's  signature  validated  all  the 
proceedings  of  the  court,  and  that  this  was  the  usual  method  of  authen* 
iicating  records  intended  to  be  sent  abroad,^  In  Vermont,  at  an 
early  day,  it  was  said  that  "exemplifications  of  the  record  of  judicial 
proceedings  in  a  foreign  country  must  be  considered  prima  facie  as 
eorreet;  3  incorrect,  the  onus  probandi  lies  on  the  opposite  party.**  ^ 
A  plea  of  ntd  tiel  record  to  an  action  on  a  foreign  judgment  is  bad» 
"The  declaration  would  have  been  good  without  the  traversed  allega* 
tion  [<as  appears  by  the  record'],  and  the  plea  does  not  amount  to  a 
denial  of  the  judgment  having  been  recovered,  but  only  to  a  denial  of 
the  existence  of  such  evidence  of  it.  **  ^  Where  an  action  is  brought 
upon  a  foreign  judgment,  parol  evidence  is  competent  to  show  what 
matters  were  submitted  to  and  passed  upon  by  the  court  in  ordering 
such  judgment.^ 

§  860.    Flea  of  Statute  of  limitations. 

It  is  well  settled  that  the  statute  of  limitations  of  the  country  of 
the  forum  may  be  pleaded  in  bar  of  an  action  on  a  foreign  judg* 
ment.^  This  follows  necessarily  from  the  doctrine  that  such  judg- 
ments are  not  records.  For  if  they  possess  no  higher  character  than 
simple  eontract  debts,  it  is  obvious  that  they  must  be  barred  by  the 
same  period  of  limitations,  which  is  that  of  the  lex  fori. 

S  86L    Judgments  of  Foreign  Ctourts  of  Inferior  Jurlsdlo- 

tion. 

The  question  of  the  effect  to  be  given  to  a  judgment  of  a  foreign 
oourt  of  inferior  jurisdiction  arose  in  the  case  of  Forbes  v.  Scannell,  ^ 

■ 

iwpsckaid  ▼.  HiU,  7  Cow.  434.  imdod  ▼.  Lippman,  6  Q.  &  Fin.  1; 

^ Woodbriire  ▼.  AaBtin,  2  Tyler,  864,  McElmoyle  ▼.  Cohen,  18  Pet.  818;  North 

4  Am.  Dec.  740.  ▼.  Fisher,  6  Ontario,  306;  Dapleix  ▼. 

MPhUpott  ▼.  Adams,  7  H.  &  N.  888.  De  Roven,  2  Yern.  540;  AngeU  on  Lim. 

^Schulenbarg  v.  Merchants'  Bank,  §  88. 

48 Mich.  100^  11  K.  W.  Rep.  826.  wi8  Cal.  8481 
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where  it  concerned  an  adjudication  made  by  a  United  States  consol 
in  China.  The  decision  was  held  to  be  not  conclusive.  ^We  are  not 
aware,"  said  the  court,  ''that  the  rule  which  accords  the  force  of 
definitive  exposition  of  the  local  law  to  the  decisions  and  judgments 
of  the  courts  of  the  local  jurisdiction  has  ever  extended  so  far  as  to 
give  that  sanction  to  the  judgment  of  a  subordinate  tribunal  of  the 
municipality  or  ierritory.  The  decision  of  the  consul  is  doabtlesa 
entitled  to  some  weight ;  bat  we  are  not  prepared  to  hold  it  as  con* 
closive  of  the  general  question  adjudicated  by  him." 

S  862.    Foreign  Qamlahment  Flrooeediiigs. 

The  judgment  of  a  foreign  court  of  competent  jurisdictioD,  in  a 
proceeding  in  the  nature  of  a  garnishment,  is  binding  and  oonela* 
sive,  and  affords  a  complete  protection  to  the  garnishee,  and  the 
money  paid  under  it  cannot  be  recovered  back  by  the  original  owner 
of  the  debt  in  any  action  in  another  country.^ 

MiOoiildv.Webb,4ELftB.e88;Le-  816;  Bmow  t.  West*  tS  Pick.  tlO; 
Ohevelier  v.  I^ynoh,  1  DougL  170;  Met-  Holmes  v.  Renuen*  SO  Johns.  ttOl  11 
tier  V.  Amery,  1  Yeatei»  S8S»  1  Am.  Dec     Am.  Dec  900. 
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*        866.    Lis  Pendens  in  Another  State  no  Bar. 

866.  Judgment  for  Defendant  aa  a  Defense. 

Par  n.    SiBTBR  Statb  Judgmzht  as  a  Catob  of  Acnov. 

867.  Judgment  must  be  Valid,  Subaisting,  and  Final 
.  868.    Judgments  upon  Confession. 

869.  Decrees  in  Chancery. 

870.  Sentences  imposing  Penalties. 

871.  Police  Regulations  of  Another  State  not  Enforced. 

872.  Judgments  affecting  Land  outside  the  States 
878.  Form  of  Action  on  Sister  State  Judgment 
874  Requisites  of  Declaration. 

876.  Averring  Jurisdiction. 

876.  Authentication  of  Record. 

877.  Completeness  of  Record. 

878.  Attestation  of  Clerk,  and  SeaL 

879.  Certificate  of  Judge. 

880l    Amount  of  Recovery;  Interest 

Pin  in.    DsFBHSBa  to  Action  ok  Sistsb  Statb  Judghbht. 
88L    Objections  to  Character  of  Judgment. 
888.    Pendency  of  Appeal. 

868.  Defense  cannot  be  Taken  on  the  Merita. 
884.    NU  Debet  not  a  Good  Plea. 

886.    ITul  Tid  Beeard. 

886.  Incompleteness  of  Record. 

887.  Want  of  Jurisdiction. 
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Pabt  III.    DsFsiTOEs  TO  ACTION  ON  818TBR  Statb  Judoxsht— ConiiniMd. 

8  888.  PenoDal  Disability  of  Defendant 

889.  Error  and  Irregularity. 

890.  Payment. 

891.  Adjudication  in  Banlcraptpy. 

893.  SUtute  of  Limitations. 

898.  AfSdavit  of  Defense  Required. 

Pabt  IY.    Jubisdiotional  brQtmiiBS. 

894.  Want  of  Jorisdiction  destroys  Effect  of  Judgment 

895.  Want  of  Jurisdiction  apparent  on  the  Record. 

896.  Presumption  In  Favor  of  Jurisdiction. 

897.  Jurisdiction  may  be  Inquired  into. 

898.  Requisites  of  Plea  Denying  Jurisdiction. 

899.  Jurisdiction,  if  Impeached,  may  be  Supported  by  Sride; 

900.  Cases  Refusing  to  Allow  Contradiction  of  Itooord. 

901.  Record  may  be  Contradicted. 

903.  Plea  Contradicting  Record  must  be  SpedaL 
908.  Denying  Authority  of  Attorney  to  Appear. 

904.  Jurisdiction  by  Attachment  of  Proper^, 
906.  Extra-Territorial  Service  of  Process. 

906.  Constructive  Service  on  Kon-Residenta.  ^ 

907.  Constructive  Service  on  Residents. 

908.  Voluntary  Appearance  of  Non-Resident 

909.  Defendant  Decoyed  into  Another  State. 

910.  Non-Resident  Corporations. 

911.  Irregularities  in  Service. 

913.  Continuation  of  Jurisdiction. 
918.  Judgment  against  Joint  Defendants. 

914.  Joint  Debtor  Acts. 
916.  Jurisdiction  of  Subject-Matter. 

Pabt  Y.    Fbaud  as  Grouitd  of  Imfbachicbiit. 

916.  Cases  Allowing  Defense  of  Fraud. 

917.  Plea  of  Fraud,  when  Admissible. 

918.  Principles  Governing  the  Question. 

919.  Enjoining  Action  on  Fraudulent  Judgment 
990.  False  Evidence  and  Conspiracy. 
931.  Fraud  Anterior  to  the  Judgment 

Pabt  YL    Sistbb  Statb  Judombnts  ib  Rbic  ' 

933.  Probate  Adjudications. 
938.  Garnishment  Proceedings. 

934.  Decrees  in  Divorce. 
930.  Divorce  Proceedings  are  in  Rmik 

936.  Both  Parties  Citizens  of  the  SUta. 

937.  Neither  Party  a  Domiciled  Citizen. 

938.  Domicile  of  one  Party  Sufficient 
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Pabt  YL    Sister  State  JuDOHEirrs  or  Rem— Continued, 
g  929.    Domicile  mast  be  Bona  Fide. 

960.  Ck>ncla8iyenes8  of  Findings  as  to  Residence. 

961.  Ck>n8tructiYe  Service  of  Process. 

982.    Validity  of  Diyorce  Granted  on  Constnictiye  Notice. 
988.    Matters  Incidental  to  Dissolntion  of  Marriage. 

Pabt  VIL    Judgments  of  Inferior  Courts  of  Another  State. 

984.  Doctrine  that  such  Judgments  are  to  be  treated  as  Foreign 

Judgments. 

985.  Conclusiveness  of  Justices'  Judgmenti. 
980.    Jurisdictional  Inquiries. 

967.    Authentication  of  Such  Judgments. 

Part  YIIL    Judgments  of  the  Federal  Courts. 

988.  Entitled  to  Full  Faith  and  Credit. 

989.  Jurisdiction  may  be  Questioned. 


Part  I.     Conolusivbnbss  and  Effect. 

§  863.    Before  the  Constitution. 

For  a  long  period  in  the  history  of  oar  jurisprudence,  judgments 
rendered  in  one  of  the  states,  when  sought  to  be  established  or 
-enforced  in  the  courts  of  another  state,  were  received  with  a  much 
higher  measure  of  respect,  and  were  allowed  a  much  greater  degree 
of  force  and  conclusivenees,  than  was  accorded  to  judgments  coming 
from  foreign  countries.  Beoent  deeisions,  by  elevating  the  rank  of 
foreign  judgments,  in  respect  to  their  conclusive  operation  and  their 
protection  against  collateral  impeachment,  have  strongly  tended  to 
do  away  with  this  distinction.  But  it  cannot  yet  be  said  to  be 
entirely  obliterated.  And  it  was  due — and  so  far  as  it  still  subsists, 
it  is  still  due — solely  to  the  provisions  of  the  Federal  Constitution 
and  the  legislation  of  congress,  regulating  the  interstate  effect  of 
public  acts,  records,  and  judicial  proceedings. .  Without  the  aid  thus 
derived  from  constitutional  and  statutory  provisions,  the  judgments 
and  decrees  of  each  state  would  be  regarded  as  foreign  judgments  in 
the  courts  of  every  other  state,  and  their  effect  would  have  to  be 
determined  by  the  principles  of  international  law,  by  the  preponder- 
ance of  judicial  opinion,  or  by  such  other  considerations  as  are 
influential  in  fixing  the  statm  of  judicial  records  brought  from  foreign 
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lands.^  "Prior  to  the  adoption  of  the  confederation  and  the  consti- 
tution of  the  United  States,  the  several  states  were  considered 
entirely  independent  of  each  other,  and  the  judgments  reooyered  in 
their  respective  courts  were  foreign  judgments  in  every  respect,  as  in 
any  separate  and  independent  government;  and  whatever  changes 
now  exist  in  this  respect  must  be  sought  for  in  the  constitution  and 
laws  of  the  United  States.**'  During  the  colonial  period,  the  proper 
effect  to  be  given  to  foreign  judgments  was  so  far  from  being  settled 
that  the  English  courts  were  pronouncing  the  most  diverse  and  incon« 
sistent  opinions  on  the  subject.  The  necessity  of  obviating  this  con* 
fusion  in  respect  to  the  judgments  of  the  sister  states,  and  the  wis- 
dom  and  policy  of  giving  them  a  higher  standing  than  had  yet  been 
reached  by  purely  foreign  judgments,  were  early  foreseen.  **When 
our  revolution  began,  and  independence  was  declared,  and  the  con« 
federation  was  being  formed,  it  was  seen  by  the  wise  men  of  that 
day  that  the  powers  necessary  to  be  given  to  the  confederacy,  and 
the  rights  to  be  given  to  the  citizens  of  each  state,  in  all  the  states, 
would  produce  such  intimate  relations  between  the  states  and  persons 
that  the  former  would  no  longer  be  foreign  to  each  other  in  the  sense 
that  they  had  been,  as  dependent  provinces ;  and  that,  for  the  prose- 
cution  of  rights  in  courts,  it  was  proper  to  put  an  end  to  the  uncer- 
tainty upon  the  subject  of  the  effect  of  judgments  ^obtained  in  the 
different  states.  Accordingly,  in  the  articles  of  confederation,  there 
was  this  clause:  'Full  faith  and  credit  shall  be  given  in  each  of 
these  states  to  the  records,  acts,  and  judicial  proceedings  of  the  courts 
and  magistrates  of  every  other  state.'  ^  *  Under  this  clause,  in  1784, 
the  court  in  South  Carolina  refused  to  inquire  into  the  merits  of  a 
sentence  of  an  admiralty  court  in  North  Carolina,  in  a  prize  case, 
both  because  it  was  an  international  court  acting  in  rem^  and  because 


1  Backner  ▼.  Finley,  2  Pet  686;  Thar-  Pennjwit  v.  Foote.  87  Ohio  8t  600. 615. 

ber  y.  Blackboarne.  1  N.  H.  243;  Tay-  22  Am.  Rep.  840;  Bonesteel  v.  Todd,  9 

lor  ▼.  Barron.  80  K.  H.  78.  64  Am.  Dec.  Mich.  871,  876.  80  Am.  Dec  9a 

281;  Eastern  To wnshipB  Bank  ▼.  Beebe,  *  Warren  Manaf.  Co.  t.  ^tna  Ini. 

68  Yt  177.  88  Am.  Rep.  666;  Smith  ▼.  Co.,  2  Paine  a  C.  601,  607.  per  Thomp- 

Lathrop,  44  Pa.  St  826,  84  Am.  Dec  son,  J. 

448;  Seeyerfl  t.  Clement,  28  Md.  426;  ^McEImoyle  t.  Cohen,  18  Pet  tli^ 

Dorsey  ▼.  Maury,  10  Sm.  ft  Mar.  288;  825,  per  Wayne,  J. 
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the  articles  of  confederation  required  that  dae  faith  and  credit  should 
be  given  to  all  its  proceedings.^ 

§  864.    Constitutional  and  Statatoxy  ProviedonB. 

When  th^  present  constitution  was  framed,  the  language  of  the 
corresponding  clause  in  the  articles  of  confederation  was  adopted 
with  some  modifications.  It  is  provided  that  I'fuU  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the  congress  may  by  general 
laws  prescribe  the  manner  in  which  such  acts,  records,  and  proceed^ 
ings  shall  be  proved,  and  the  effect  thereof. **  ^  In  pursuance  of  the 
authority  thus  given,  congress  soon  passed  an  act  couched  in  the  fol« 
lowing  terms:  ''That  the  records  and  judicial  proceedings  of  the 
courts  of  any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  clerk,  and  the  seal 
of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may  be^ 
that  the  said  attestation  is  in  due  form.  And  the  said  records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the 
said  records  are  or  shall  be  taken.** '  A  subsequent  statute  extended 
the  provisions  of  this  act  to  the  "territories  of  the  United  States  and 
the  countries  subject  to  the  jurisdiction  of  the  United  States.**' 

§  866.    Early  Cases  on  the  Subject. 

Boon  after  the  promulgation  of  these  provisions  of  the  constitutioo 
and  laws  of  the  United  States,  there  arose  a  great  diversity  of  judicial 
opinion  as  to  their  proper  construction.  The  conflicting  views  on  the 
subject  are  thus  stated  by  Shaw,  G.  J. :  *  '"By  some  it  was  contended 
that  congress  did  intend  to  declare,  not  only  what  should  be  deemed 

« Jenkins  V.  Patnam,  1  Bay,  9, 1  Am.        ^Act  of  Mardi  27, 1804,  2  SUt  at  I* 
D8C.5M.  208. 

•Ck>iiBt.  U.  a.  Art  4,  8  L  «Iii  Qleason  v.  Dodd,  4  Met  888. 

•Act  of  May  26, 1790, 1  Stat  at  L.  128^ 
U.  8.  Rev.  St  g  006. 
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eonclnaiye  proof  of  records  of  the  jndgments  of  one  state  in  the  eoarts 
of  another^  but  their  legal  effect.  They  considered  t  hat  the  effect  of 
this  law  was  to  pat  them  in  all  respects  on  the  same  footing  as 
domestic  jadgments,  so  that  to  an  action  of  debt  on  snch  a  judgment 
no  plea  would  be  admissible  but  that  which  denied  the  existence  of 
the  judgment,  and  nothing  was  put  in  issue  but  that  fact,  and  that 
to  be  tried  by  the  court  by  an  inspection  of  the  transcript  of  the 
record,  authenticated  in  the  manner  required  by  the  act  of  congress.* 
By  others  it  was  held  that  the  act  did  nothing  more  than  declare  that 
the  record  of  a  judgment  of  another  state,  thus  authenticated,  should 
be  conclusive  evidence  that  such  a  judgment  was  passed  by  a  court 
of  such  state ;  of  the  parties  between  whom,  the  nature  of  the  action, 
and  the  other  facts  expressly  stated  in  it ;  leaving  the  effect  of  such 
judgment  to  be  ascertained  by  the  rules  of  the  common  law.  At 
common  law,  it  seemed  to  be  well  understood  that  the  legal  effect  of 
such  foreign  judgment  was  this :  that  it  was  prima  fade  evidence  of 
debt,  for  which  an  action  of  debt,  or  indebitatus  assumpsit  as  upon 
an  implied  promise,  would  lie ;  but  like  other  prima  facie  evidence  it 
might  be  controlled  by  proof  showing  that  the  judgment  was  irregular 
or  erroneous,  that  the  defendant  had  no  opportunity  to  defend,  or 
was  not  summoned,  or  that  he  had  good  ground  of  defense,  or  in 
short,  by  proof  tending  to  outweigh  the  evidence  arising  from  such 
judgment.  **  One  of  the  earliest  cases  holding  the  latter  view  was 
that  of  Bartlett  v.  Knight^^  wherein  Sewell,  J.,  was  of  opinion  that 
the  constitutional  and  statutory  provisions  were  confined  to  the  sole 
purpose  of  directing  the  mode  of  authenticating  records  from  one 
state  to  another,  but  did  not  prescribe  their  effect  when  so  authentic 
cated;  while  Sedgwick,  J.,  thought  that  the  statute  meant  that  ''they 
shall  be  incontrovertible  and  conclusive  evidence  of  their  own  exist* 
ence  and  of  all  the  facts  expressed  in  them.  The  act,  however,  stops 
short  of  declaring  what  shall  be  their  effect."  Similar  rulings  were 
made  at  an  early  day  in  the  state  of  New  York."    In  Tennessee,  it 


•CiUog  Noble  v.  Gold.  1  Mass.  410,  ^i  Mass.  400. 

note.    See  alto  Armstrong  t.  Caraon,  S  "  Hitchcock  v.  AJcken,  1  Calnes,  4S0l 

Dall.  802;  Bogeri  v.  Coleman,  Hardin,  In  Taylor  ▼.  Bryden.  8  Johns.  178.  Kent, 

418,  8  AnL  Dec  78tt.  a  J.»  while  holding  to  the  doctrine  of 
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was  said  that  a  judgment  was  only  prima  facie  evidence  in  another 
state,  bnt  if  it  appeared  that  it  was  rendered  on  a  fair  and  fnll  trial, 
a  ooort  of  equity  in  the  latter  state  would  not  disturb  it.^'  In  an 
early  case  in  South  Carolina  it  was  held  that  nul  tiel  record  could  not 
l>e  pleaded  to  an  action  of  debt  on  a  judgment  recovered  in  another 
state;  that  the  provision  in  the  constitution  bad  not  invested  congress 
with  authority  to  change  the  character  or  enlarge  the  effect  of  the 
judgment,  which  was  still  to  be  regarded  as  a  foreign  judgment;  and 

therefore  the  proper  plea  was  nil  debeO* 

• 

§  866.    MillB  V.  Duryee,  and  Later  Decisions. 

■ 

It  was  not  long  before  the  federal  supreme  court  was  called  upon 
to  put  an  authoritative  construction  upon  the  constitutional  and 
statutory  provisions  governing  the  subject.  In  1818  was  decided 
the  celebrated  case  of  MilU  v.  Duryee.^^  The  action  being  brought 
in  a  court  of  the  District  of  Columbia,  upon  a  judgment  recovered  in 
New  York,  the  defendant  pleaded  nil  debet^  to  which  plea,  it  was  held, 
a  demurrer  was  rightly  sustained.  It  was  said  by  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court :  ''It  is  argued  that  this  act 
provides  only  for  the  admission  of  such  records  as  evidence,  but  does 
not  declare  the  effect  of  such  evidence  when  admitted.  This  argu- 
ment cannot  be  supported.  The  act  declares  that  the  record,  duly 
authenticated,  shall  have  such  faith  and  credit  as  it  has  in  the  state 
court  from  whence  it  is  taken.  If  in  such  court  it  has  the  faith  and 
credit  of  evidence  of  the  highest  nature,  viz.,  record  evidence,  it  must 
have  the  same  faith  and  credit  in  every  other  court.  Congress  have 
therefore  declared  the  effect  of  the  record  by  declaring  what  faith 
and  credit  shall  be  given  to  it.**  With  particular  reference  to  the 
matter  of  the  plea,  the  learned  judge  remarked:  "But  it  is  said  that, 
admitting  that  the  judgment  is  conclusive,  still  nil  debet  was  a  good 

the  case  Just  cited,  ruled  that  a  Judg-     or  to  show  by  positlTO  proof  that  it 
ment  obtained  in  another  state  was  at     was  irregularly  and  unduly  obtained, 
least  prima  fade  eTidence  of  a  Just        "  Winchester  t.  Evans,  Cooke,  430. 
debt,  and  that  it  was  incumbent  on  the        ^Hammon  ▼•  Smith,  1  Brevard,  110 
defendant  to  impeach  the  Justice  of  it,     (1802). 

M7Cranch,48L 
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plea,  and  ntd  tiel  record  ooald  not  be  pleaded  becaase  the  reoord 
of  another  state,  and  conld  not  be  inspected  or  transmitted  by  cerH' 
orari.    Whatever  may  be  the  validity  of  the  plea  of  nil  debet  after 
yerdiot,  it  cannot  be  sustained  in  this  case.    The  pleadings  in  an 
action  are  governed  by  the  dignity  of  the  instmment  on  which  it  is 
founded.     If  it  be  a  record,  conclusive  between  the  parties,  it  cannot 
be  denied  but  by  the  plea  of  nul  tiel  record;  and  when  congress  gave  the 
effect  of  a  record  to  the  judgment  it  gave  all  the  collateral  eonse- 
quences.    There  is  no  difficulty  in  the  proof.    It  may  be  proved  in 
the  manner  prescribed  by  the  act,  and  such  proof  is  of  as  high  a 
nature  as  an  inspection,  by  the  court,  of  its  own  record,  or  as  an 
exemplification  would  be  in  any  other  court  of  the  same  state.    Had 
this  judgment  been  sued  in  any  other  court  of  New  Tork,  there  is  no 
doubt  that  nil  debet  would  have  been  an  inadmissible  plea.    Tet  the 
same  objection  might  be  urged,  that  the  record  could  not  be  inspected. 
The  law,  however,  is  undoubted  that  an  exemplification  would  in 
such  case  be  decisive.   The  original  need  not  be  produced."    In  con- 
clusion he  observed :     "* Were  the  construction  contended  for  by  the 
plaintiff  in  error  to  prevail,  that  judgments  of  the  state  courts  ought 
to  be  considered  prima  fade  evidence  only,  this  clause  in  the  consti* 
tution  would  be  utterly  unimportant  and  illusory.    The  common  law 
would  give  such  judgments  precisely  the  same  effect.     It  is  manifest, 
however,  that  the  constitution  contemplated  a  power  in  congress  to 
give  a  conclusive  effect  to  such  judgments.     And  we  can  perceive  no 
rational  interpretation  of  the  act  of  congress,  unless  it  declare  a 
judgment  conclusive  when  a  court  of  the  particular  state  where  it  is 
rendered  would  pronounce  the  same  decision.**  ^    The  rule  settled  by 
this  decision  was  not  immediately  accepted  by  all  the  state  courts. 
Three  years  after  its  promulgation  we  find  the  supreme  court  of  New 
Tork  still  adhering  to  its  former  doctrine,  that  "a  judgment  in 
another  state  is  to  be  considered  here  as  a  foreign  judgment  in  every 
respect,  except  in  the  mode  of  proving  it,  which  is  regulated  by  a 
statute  of  the  United  States.    It  is  only  prima  facte  evidence  of  a 
debt,  and  may  be  impeached,  when  attempted  to  be  enforced  here,  as 

^The  doctrine  of  this  case  was  toon  afterwards  re-affirmed  in  Hampton  v.  Mf^ 
Gonnel,  8  Wheat  884 
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vmJQst,  or  anfair,  or  irregular.''  ^  And  from  the  very  beginning  there 
was  much  doubt  as  to  the  extent  of  the  rule  laid  down  in  MilU  y. 
Duryee.  In  that  same  case  Mr.  Justice  Johnson  had  expressed  a  dis- 
senting opinion^  fearing  lest  the  acceptance  of  nul  tiel  record  as  a  plea 
might  at  some  future  time  be  understood  to  preclude  all  inquiry  into 
the  jurisdiction  of  the  court  rendering  the  judgment.  And  indeed  it 
was  obvious  that  if  that  decision  meant  that  no  plea  would  be  admis- 
sible under  any  circumstances,  except  a  denial  of  the  record,  it  would 
shut  off  any  investigation  of  the  validity  of  the  judgment  as  depend- 
ent upon  jurisdiction.  It  was  in  this  way  that  some  of  the  courts  at 
first  understood  the  decision.''  But  it  was  soon  pointed  out  that  the 
statements  in  MiUt  v.  Duryee  meant  no  more  than  that  nul  tiel  ree- 
crd  was  the  only  proper  form  of  the  general  ieeue  in  an  action  on  a 
judgment  of  another  state;  that  it  did  not  go  to  the  length  of  exclud- 
ing such  special  pleas  as  a  denial  of  the  jurisdiction;  and  that,  in 
point  of  fact,  the  question  of  jurisdiction  was  not  raised  in  that  case 
and  not  pertinent  to  the  decision.^  And  it  is  on  this  basis,  as  we 
flhall  presently  see,  that  the  question  has  been  finally  settled.  The 
leading  case  is  authority  for  the  proposition  that  a  judgment  of  a 
sister  state  is  conclusive  on  the  merits;  that,  for  purposes  of  plead- 
ing and  evidence,  it  is  entitled  to  the  full  dignity  of  a  record;  and 
that  the  defendant  is  not  at  liberty,  when  sued  on  the  judgment,  to 
deny  the  indebtedness  which  it  ascertains  and  establishes,  or  to 
impeach  its  justice  or  deny  its  obligation.  But  beyond  that  the 
decision  does  not  go.    Jurisdictional  inquiries  are  still  permissible. 

§  867.    Judgment  Conclusive  on  the  Merits. 

It  is  now  held  by  all  the  state  courts,  following  the  lead  of  the  fed- 
eral decisions,  that  a  judgment  rendered  by  a  court  of  competent 
authority,  having  jurisdiction  of  the  parties  and  subject-matter,  in 
one  state,  is  conclusive  on  the  merits  in  the  courts  of  every  other 
state,  when  made  the  basis  of  an  action,  and  in  such  action  the  mer- 


^•Pliwliiig  ▼.  Bird.  18  Johns.  192. 
oCk>mmonweaIth  v.  Green,  17  Mass. 
816,6ifL 


^Shamway  V.  Stillman,  4  Cow.  292, 
16  Am.  Dec.  874;  Aldrich  v.  Kinney,  4 
Conn.  880, 10  Aul  Dec.  151. 
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its  cannot  be  inquired  into.^  Whatever  might  have  been  the  dispo- 
sition of  the  state  courts,  if  left  to  settle  this  qnestion  for  themselyes* 
they  have  uniformly  considered  that  they  were  bound  to  adopt  the 


M  Mills  T.  Duryee,  7  Cranch,  481; 
Hampton  t.  McConnel,  8  Wheat.  284; 
McElmoyla  t.  Ck>heii,  18  Pet  818; 
Christmas  ▼.  RasseU,  6  WalL  890;  Lo- 
gaosport  Gas  Co.  t.  Enowles,  2  Dill. 
421.  Maine.  Cleaves  v.  Lord,  48  Me. 
890;  Sweet  v.  Brackley,  58  Me.  846.  New 
Hampshire,  Taylor  t.  Barron,  80  K.  H. 
78,  64  Am.  Deo.  281.  Vermont.  Hoxie 
V.  Wright,  2  Yt.  269;  Blodget  t.  Jor- 
dan, 6  VU  680.  Maaaehueeae,  Bisseli 
V.  Briggs,  9  Mass.  462,  6  Am.  Dea  88; 
Commonwealth  v.  Green,  17  Mass.  616; 
Brainard  ▼.  Fowler,  119  Mass.  266.  Oan- 
neciieut  Bank  of  North  America  v. 
Wheeler.  28  Conn.  488, 78  Am.  De&  688. 
Bhode  Island.  Rathbone  v.  Terry,  1  R. 
L  78.  Ifew  York.  Rocco  v.  Hackett,  2 
Bosw.  579;  Brinkley  ▼.  Brinkley,  60  N. 
T.  184. 10  Am.  Rep.  460;  Black  y.  Black, 
4  Bradf.  Burr.  174;  Dobson  y.  Pearce, 
12  N.  T.  156,  62  Am.  Dec.  152;  Andrews 
T.  Montgomery,  19  Johns.  162,  10  Am. 
Dec.  218;  Wheeler  t.  Raymond,  8  Cow. 
811.  Penneylvania,  Evans  v.  Tatem.  9 
Serg.  A  R.  252, 11  Am.  Dec.  717;  Ben- 
ton y.  Bnrgot,  10  Serg.  &  R.  240;  Bax- 
ter y.  Linah,  16  Pa.  Bt.  241;  Rogers  v. 
Bams.  27  Pa.  St.  525;  Wetherill  y.  Still- 
man.  65  Pa.  Bt  105.  Hew  Jersey.  Chew 
V.  Brumagim.  21  N.  J.  £q.  520;  Robert 
y.  Hodges,  16  N.  J.  £q.  299.  Delaware. 
Pritchett  y.  Clark,  5  Harringt  68.  Ma- 
ryland. Wemwag  t.  Pawling.  5  Gill  ft 
J.  500.  25  Am.  Dec.  817;  Duyall  v.  Fear- 
son,  18  Md.  502;  Zimmerman  y.  Helser, 
82  Md.  274.  Virginia.  De  Ende  y.  Wil- 
kinson, 2  Pat.  ft  H.  668.  Weet  Virginia. 
Stewart  y.  Stewart,  27  W.  Va.  167. 
North  Carolina,  Walton  y.  Sugg,  PhilK 
98,  98  Am.  Dec.  580;  McLare  v.  Ben- 
ceni,  2  Ired.  Eq.  518,  40  Am.  Dec.  487. 
South  Carolina.  Napier  y.  Gidiere.  1 
Spears  Eq.  215.  40  Am.  Dec.  618.  Geor- 
gia. McCanley  y.  Hargroyes,  48  Ga.  50, 
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15  Am.  Rep.  660;  Powell  ▼.  Dayls.  6(^ 
Ga.  70.  Jrlorida.  Braswell  t.  Downs, 
11  Fla.  62.  Alabama.  Green  t.  Foley,  8 
Stew,  ft  P.  441;  Gnnn  v.  Howell.  87 
Ala.  668,  42  Am.  Dec  785;  Crawford 
▼.  Simonton,  7  Port.  110.  MieeieeippL 
Dorsey  t.  Maury.  10  8m.  ft  Mar.  288L 
Louidana.  West  Feliciana  R.  Co.  ▼. 
Thornton,  12  La.  Ann.  786.  48  Am.  Dec 
77a  Texae.  Cook  ▼.  Thomhili,  18Tex. 
298,  66  Am.  Dec  68.  Kentucky.  Rog- 
ers V.  Coleman,  Hardin,  418, 8  Am.  Dec 
788;  Delano  y.  Jopling,  1  Litt.  417; 
Williams  y.  Preston.  8  J.  J.  Mar.  600, 

20  Am.  Dec  179;  Fletcher  v.  FerreU  9 
Dana,  872,  85  Am.  Dec  148;  Rankin  ▼. 
Barnes,  5  Bush,  20.  Tenneeeee.  ToppT. 
Bank,  2  Swan.  184.  Kaneae.  French  ▼. 
Pease,  10  Kans.  51.  Arkansas.  Nunn 
▼.  Sturges,  22  Ark.  889.  Ohio.  Spencer 
y.  Brockway.  1  Ohio.  259. 18  Am.  Dec 
615;  Goodrich  ▼.  Jenkins.  6  Ohio,  48; 
Pelton  y.  Platner,  18  Ohio.  209,  41  Am. 
Dec  197;  Burnley  v.  Steyenson,  240hio 
St.  474. 15  Am.  Rep.  631.  Indiana.  An- 
derson y.  Fry,  6  Ind.  76.  Illinois.  Welch 
v.  Sykes,  8  Gilm.  197,  44  Am.  Dec  6d9; 
Bimeler  v.  Dawson.  4  Scam.  586, 89  Am. 
Dec  480;  McJilton  y.  Love.  18  UL  486. 54 
Am.  Dec 449;  Smith  y.  Smith.  17111. 482; 
Belton  v.  Fisher,  44  111.  82;  Zepp  y.  Ha- 
ger.  70  UL  228.    Iowa.  Sute  y.  Helmet 

21  Iowa,  870.  Missouri.  Destrehan  ▼. 
Scudder.  11  Mo.  484;  Barney  y.  White, 
46  Mo.  187.  Michigan.  Wilcox  v.  Eas- 
sick.  2  Mich.  165.  Wiseonein.  Kellam 
y.  Toms.  88  Wis.  592.  Minnesota.  Cone 
y.  Hooper.  18  Minn.  851.  (GiL  4760  Cal- 
ifornia. Weir  y.Vail,  66  Cal.  466. 4  Pac 
Rep.  422.  Oregon.  Swift  v.  Stark,  8 
Oreg.  97,  88  Am.  Dec  468.  Netada. 
Phelps  V.  Duffy,  11  Ney.  80.  Nelfraska. 
Eaton  y.  Hasty.  6  Nebr.  419,  29  Am. 
Rep.  865;  Creighton  y.  Murphy,  8  Kebr. 
849, 1  N.  W.  Rep.  183. 
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condnsions  of  the  supreme  federal  tribunal  upon  the  subjeot.  As 
observed  by  the  court  in  Massachusetts :  '"Upon  all  questions  which 
involye  the  construction  of  the  eonstitntion  of  the  United  States,  the 
supreme  court  of  the  United  States  is  the  only  rightful  ultimate  tri* 
bunal,  and  its  decisions  on  those  questions  cannot  be  withstood  or 
disregarded  by  state  courts,  without  a  dereliction  of  duty  and  a  vio* 
lation  of  the  cardinal  principles  of  the  federal  government."  ** 
Accordingly,  the  courts  of  one  state,  when  called  upon  to  recognize 
and  enforce  a  judgment  from  another  state,  must  ''admit  not  only 
that  there  is  a  record,  and  that  it  is  what  it  purports  to  be,  but  also 
that  it  is  just,  that  the  money  awarded  to  the  plaintiff  is  legally  due, 
and  that  he  has  a  right  to  recover  it  without  a  re-investigation  of  his 
claim."  » 

■ 

§  868.    Chancery  Decrees  Equally  Concltudve. 

The  rule  that  a  judgment  of  a  competent  court  in  a  sister  state  is 
conclusive  on  the  merits  extends  equally  to  decrees  in  chancery." 
Thus,  where  a  court  of  equity  of  another  state,  having  jurisdiction  of 
the  parties,  has  made  a  decree  declaring  a  certain  judgment  to  be 
void  for  fraud  and  enjoining  the  execution  of  it,  such  decree  is  bind* 
ing  and  conclusive  on  the  parties  in  every  other  state;  not  indeed  as 
being  an  injunction  (for  in  that  aspect  it  could  have  no  extra-terri- 
torial force,  nor  affect  courts  out  of  the  jurisdiction),  but  as  being  the 
regular  judgment  of  a  court  of  a  sister  state,  and  therefore  entitled 
to  full  faith  and  credit  in  all  courts.** 

§  869.    <'FuU  Faith  and  Credit"  to  be  Given. 

The  constitution  requires  that  ~full  faith  and  credit**  shall  be 
given  in  each  state  to  the  records  and  judicial  proceedings  of  every 
other  state.  Under  this  language,  the  atatui  of  a  judgment  rendered 
in  one  state  and  carried  into  another  is  peculiar.    It  is  not  in  all 

MBrlgbam  v.  Henderson,  1  Cnsh.  480»  *>  Nations  v.  Johnson,  24  How.  195. 

48  Am.  Dec.  610.  "Dobson  ▼.  Pesrce,  13  N.  T.  156,  68 

BBpencer  v.  Brockwajr,  1  Ohio,  d69,  Am.  Dec.  158. 
18  Am.  Dec.  610. 
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respects  a  foreign  judgment.  For,  as  a  matter  of  pleading  and  evi- 
dence, it  is  regarded  as  a  record  and  conclnsive.  Bnt  neither  is  it 
in  all  respects  a  domestic  judgment.  For  it  is  not  a  proper  founda* 
lion  for  final  process  in  the  latter  state,  and  besides,  it  may  there  be 
impeached  for  want  of  jurisdiction.**  The  true  doctrine  is,  that  such  a 
judgment  is  to  receive  in  all  courts  the  same  faith,  credit,  and  respect 
that  is  accorded  to  it  <U  home.  It  was  recently  held  by  the  supreme 
court  of  New  Hampshire  that  a  judgment  rendered  in  another  state, 
and  valid  by  the  laws  of  such  state,  is  not  valid  in  New  Hampshire 
unless  it  would  have  been  valid  if  rendered  in  the  last-named  state 
and  subject  to  the  laws  thereof.  In  other  words,  that  the  validity 
of  a  judgment  from  a  sister  state  is  to  be  tested  by  the  laws  of  the 
state  where  it  is  put  in  suit,  and  tried  by  the  same  rules  that  would 
apply  to  a  domestic  judgment.*  But,  obviously,  this  is  exactly  the 
wrong  view.  The  judgment,  if  valid  at  home,  is  valid  everywhere 
else.  It  is  to  have  the  same  force  and  validity  which  it  has  in  the 
etate  where  rendered,  not  the  degree  of  validity  which  it  woul  J  have 
under  the  laws  of  the  foreign  state.  And  in  fact  the  decision  referred 
to  was  reversed  by  the  United  States  supreme  court,  in  an  opinion 
which  holds  the  views  last  expressed.**  The  true  note  was  struck  in 
another  recent  case,  where  it  was  said  that  a  judgment  rendered  and 
entered  in  Pennsylvania,  in  accordance  with  the  laws  of  that  state, 
and  valid  there,  may  be  valid  and  enforceable  in  Kansas,  although  a 
judgment  rendered  and  entered  in  the  same  manner  and  form,  and 
under  like  circumstances,  in  Kansas,  would  be  utterly  void.*'  On 
this  principle  it  is  held  that,  in  a  suit  on  a  judgment  recovered  in  a 
Bister  state,  the  defendant  cannot  assail  its  foundation  by  showing 
that  the  cause  of  action  set  forth  in  the  complaint  in  the  original 
action  was  such  as  could  not  be  sued  on  in  the  courts  of  the  state 
where  the  judgment  is  in  suit.**  And  so  '"if  it  is  proved  by  the  law, 
practice,  and  usage  of  the  state  from  whence  a  transcript  of  a  for- 
eign judgment  comes,  it  is  entitled  to  the  faith  and  credit  of  a  judg- 

M  ChristmaB  v.  Rassell.  6  Wall.  290;        «  Ritter  v.  Hoffman,  85  Kant.  816,  10 
Haggerty  v.  Amory,  7  Allen,  458.  Pac.  Rep.  576. 

»  Wilbur  V.  Abbot,  60  N.  H.  40.  ^Phillips  ▼.  Godfrey.  7  Bosw.  ISa 

MRenaud  ▼.  Abbot,  116  U.  &  877,  6 
Bup.  Ct.  Rep.  1194. 
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ment,  this  ooort  will  give  it  the  same  force  and  effect,  although  it  is 
insnffioient  to  constitate  a  judgment  ander  our  laws  and  practice.**  * 
Citizens  of  one  state  who  authorize  a  suit  to  be  brought  in  another 
state,  are  personally  liable  for  the  costs  adjudged  against  them  upon 
their  failure  in  such  suit,  although  they  may  never  have  been  in  that 
state,  and  a  judgment  therefor  may  be  enforced  against  them  in  the 
state  of  their  residence.*  A  judgment  rendered  in  one  state,  when 
sought  to  be  enforced  in  another,  is  entitled  to  conclusive  effect,  not 
only  against  parties,  but  also  against  purchasers  who  bought  pend- 
ing the  suit  in  which  such  judgment  was  pronounced,  to  the  same 
extent  as  in  the  first  state.*^  On  the  other  hand,  a  court  of  equity 
will  enjoin  the  collection  of  a  judgment  rendered  by  the  courts  of 
another  state,  in  a  proper  case,  as  well  as  where  rendered  by  the 
domestic  courts."  The  decision  of  a  court  of  one  state,  in  the  inter- 
pretation and  administration  of  its  own  laws  in  respect  to  property 
subject  thereto  and  within  its  jurisdiction,  is  binding  npon  the 
courts  of  another  state."*  But  on  the  other  hand,  the  constitutional 
provision  now  under  consideration  '^does  not  require  that  judgments  in 
one  state  shall  be  followed  by  the  courts  of  other  states  as  matter  of 
authority  in  other  similar  cases.  The  constitution  does  not  deal 
with  the  question  of  the  effect  of  such  judgments  as  precedents,  nor 
with  the  opinions  of  the  courts  rendering  them.  It  does  not  require 
the  courts  of  one  state  to  follow  those  of  another  upon  any  question, 
whether  upon  the  construction  of  local  statutes  or  otherwise.  There 
may,  it  is  true,  be  cases  in  which  a  state  law  or  decision  has  entered 
into  and  become  a  part  of  a  contract  in  such  a  way  as  that  a  change 
of  the  law  or  a  reversal  of  the  decision  would  impair  its  obligation, 

9 

but  in  those  cases  the  federal  question  would  arise  under  a  different 
provision  of  the  constitution.  The  duty  of  the  courts  of  one  state 
to  follow  those  of  another,  upon  questions  arising  upon  the  construc- 
tion of  statutes  of  the  latter,  is  a  duty  resting  alone  npon  comity, 
and  not  on^  imposed  by  the  federal  constitution.**** 

*Clemmer  t.  Ck>oper,d4  Iowa,  186,  S6        *>  Fletcher  t.  Ferrel,  0  Dsna,  878,  86 
Am.  Dec.  720.  Am.  Dec  148. 

*•  Walton  V.  Sugg,  PliilL  (N.  Car.)  08,        »  Stanton  v.  Embry,  46  Conn.  65. 
tt  Am.  Dec.  680L  **  Haywood  ▼.  DaveB.  81  K.  Car.  S. 

^  Wiggins'  Ferry  Co.  t.  Chicago  &  A. 
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S  860.    Validity  and  BfFeot  how  Afloertalned. 

We  have  seen  that  the  eonstitational  elaase  under  diBeaseion 
means  that  the  judgment  mast  have  the  same  force  and  effeot,  and 
its  validity  be  tested  by  the  same  rales,  in  a  sister  state  as  in  tha- 
state  where  rendered.  But  this  force  and  effect  depends  apon  the 
laws  of  the  state  rendering  the  judgment.  (Tonseqaentiy,  in  order  to- 
give  the  judgment  its  due  effect,  the  foreign  court  must  be  cognizant 
of  those  laws.  In  case  of  doubt,  if  there  is  no  evidence  of  the  law  or 
practice  of  such  state,  how  shall  the  question  be  resolved?  Accord- 
ing  ta  one  line  of  cases,  the  courts  of  one  state  cannot  take  judicial 
notice  of  the  laws  of  another  state;  they  must  be  proved  as  facts; 
and  the  rule  is,  that  in  the  absence  of  all  proof,  the  court  will  pre* 
sume  that  the  laws  of  a  sister  state  are  the  same  as  its  own.  Hence,, 
in  the  absence  of  proof,  the  laws  of  the  latter  state  will  be  applied 
to  the  judgment  for  the  purpose  of  determining  its  validity  and 
effect,  on  the  assumption  that  thus  it  will  receive  the  same  degrea 
of  efficacy  which  would  be  accorded  to  it  at  home.*  But  according 
to  another  line  of  authorities,  in  a  case  arising  under  this  clause  of 
the  constitution,  the  domestic  tribunal  will  take  judicial  notice  of 
the  local  laws  of  the  state  from  which  the  record  comes ;  for  tba 
very  sensible  reason  that  their  proceedings,  in  such  a  case,  are  sub* 
ject  to  review  in  the  supreme  court  of  the  United  States,  and  sinca 
in  that  court  the  states  are  not  regarded  as  foreign,  and  their  indi- 
vidual laws  are  officially  noticed,  the  same  rule  should  obtain,  under 
these  circumstances,  in  the  state  courts.  As  remarked  by  a  learned 
judge :  ''It  would  be  a  very  imperfect  and  discordant  administra* 
tion  for  the  court  of  original  jurisdiction  to  adopt  one  rule  of  decis* 
ion,  while  the  court  of  final  resort  was  governed  by  another;  and 
hence  it  follows  that  in  questions  of  this  sort  we  should  take  notice 
of  the  local  laws  of  a  sister  state  in  the  same  manner  the  supreme 
court  of  the  United  States  would  do  on  a  writ  of  error  to  onr  jndg- 

R  Co.,  11  Fed.  Rep.  881»  per  McCrary,  115;  Thomai  v.  Pendleton  (8.  Dak.),  4B 

a  J.  K.  W.  Rep.  180;  Pelton  v.  Flatner,  18 

*Rape  T.  Heaton,  9  Wit.  828,  76  Am.  Ohio,  SCO. 
Dec  260;  Davit  ▼.  Headlej,  22  N.  J.  £q. 
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ment."  *  A  third  view  has  Bometimes  been  advanoed,  viz.,  that  a 
record  from  another  state,  in  the  absence  of  any  showing  as  to  the 
local  law,  should  be  tested  by  the  rules  and  principles  of  the  com- 
mon law.''  Bat  this  has  not  been  supported  by  any  cons  iderable 
portion  of  the  anthorities.  A  case  in  North  Carolina  goes  so  far  as 
to  hold  that  it  is  not  necessary  to  show  by  any  extrinsic  evidence 
that  the  judgment  was  warranted  by  the  laws  of  the  state  in  which 
it  was  pronounced,  for  the  judgment  itself  is  the  highest  evidence  of 
that  fact » 

§  86L    No  Greater  Effect  to  be  GlTen  than  the  Judgment 

has  at  Home. 

We  have  seen  that  a  judgment  from  a  sister  state  is  to  receive  the 
same  faith  and  credit  that  it  has  at  home.  And  consequently,  if 
valid  by  the  laws  of  the  state  where  it  was  rendered,  it  must  be 
accounted  valid  in  the  state  where  it  is  sought  to  be  enforced,  although 
a  judgment  pronounced  in  the  latter  state  in  the  same  form  and  man- 
ner, and  under  the  same  circumstances,  might  there  be  held  void."^ 
And  it  must  have  the  same  force  and  effect  which  it  bears  at  home, 
notwithstanding  that  that  be  greater  than  would  be  accorded  to  a 
similar  judgment  rendered  by  the  domestic  courts.  Bat  on  the  other 
hand,  "it  is  well  settled  that  no  greater  effect  is  to  be  given  to  it  than 
it  would  have  in  the  state  where  it  was  rendered.  It  has  no  higher 
dignity  in  any  other  state  than  in  the  one  where  it  was  pronounced; 
and  hence  if,  in  the  courts  of  the  state  where  the  judgment  was  ren* 
dered,  it  is  inconclusive,  or  if  it  is  inquirable  into  there  during  a  par- 
ticular  period  or  on  certain  conditions,  it  will  be  open  to  investiga- 
tion, to  the  same  extent,  everywhere  else.  So  if  a  judgment  operates 
in  the  state  where  it  was  rendered  only  in  rem^  it  will  not  elsewhere 
be  enforced  in  personam.  It  results  conclusively  from  this  principle, 
or  is  rather  involved  in  ii,  that  if  a  judgment,  in  the  state  where  it  it 

*8ut6  of  Ohio  V.  Hinchman,  27  Ps.  "^Hewson  v.  Wall,  90  Ala.  208. 

St  479;  Paine  ▼.  Ins.  Co.,  11  R.  L  411;  »David8on  ▼.  Sharpe,  6  Ired.  L.  14. 

Bae  ▼.  Holbert,  17  111.  572;  Batcher  t.  «  Bitter  t.  fioilman,  86  Eans.  215, 10 

Bank,  2  Eans.  70;  Carpenter  ▼.  Dexter,  Paa  Bep.  57e. 
8  Wall.  618. 
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recoveredi  has  not  the  eflpeot  of  binding  personally  the  defendants, 
or  any  of  them»  in  the  suit  in  which  it  was  rendered,  no  greater  effect 
will  be  given  to  it  in  any  other  state  where  it  is  endeavored  to  be 
enforced.  It  derives  its  obligation  only  from  the  laws  of  the  state  in 
which  it  is  pronounced."  ^ 


§  862.    Judgment  not  Exeoutory  in  Foreign  State. 

The  danse  of  the  constitation  which  declares  that  ''foil  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,**  applies  only  to  such  reo* 
ords  as  matters  of  pleading  and  evidence ;  it  does  not  make  them  in 
all  respects  eqaal  to  domestic  judgments,  nor  render  them  executory 
in  another  state.^  Judgments  obtained  in  one  state  are  in  another 
state  only  contract  debts,  and  they  do  not  pw  8€  authorize  the  issue 
of  final  process  or  the  exercise  of  auxiliary  jurisdiction;  they  do  not 
have  the  force  and  operation  of  domestic  judgments  except  for  pur- 
poses of  evidence.^  They  have  no  extra-territorial  force  as  judg« 
ments,  for  no  court  can  enforce  its  process  or  orders  beyond  the  limits 
of  the  state  which  ordained  and  established  iL^  Hence  the  holder  of 
a  judgment,  desiring  to  enforce  it  in  another  state,  must  sue  upon  it 
in  the  latter  state,  as  the  evidence  of  a  debt,  and  recover  a  judgment 
upon  it,  which  last  judgment  will  be  a  judgment  of  the  latter  state, 
and  as  such  will  be  enforced  and  executed  there.^  A  judgment 
obtained  in  one  state  cannot  be 'the  foundation  for  a  creditors*  bill  in 
another  state.*  Where  certain  creditors  of  a  corporation  organised 
under  the  laws  of  Missouri,  having  recovered  judgments  against  it 
in  that  state,  brought  a  suit  in  equity  in  the  United  States  circuit 
court  for  the  southern  district  of  New  York,  against  one  8.,  to  enforce 


^Wood  V.  Wstkinson.  17  Conn.  500, 
506,  44  Am.  Dec.  5C2.  See  also  Suydam 
V.  Barber,  18  N.  Y.  468, 75  Am.  Dec  254. 

^  Claflin  V.  McDermoU,  12  Fed.  Rep. 
875;  McElmoyle  v.  Cohen,  18  Pet.  812; 
Joice  V.  Scales,  18  Oa.  725;  Story,  Confl. 
of  L.  g  609. 

tt  Walser  t.  Seligman,  18  Fed.  Rep. 
415. 
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^Elisabethtown  Savings  Inst  v.  Ger- 
ber.  84  N.  J.  £q.  180. 

^  Claflitt  V.  McDermott.  18  Fed.  Rep. 
875;  Turley  v.  Dreyfas,  85  La.  Ann.  510; 
Weaver  ▼.  Cressman,  21  Nebr.  675,  88 
N.  W.  Rep.  478;  Carter  t.  Bennett*  • 
Fla.  214. 

«  Claflin  V.  MoDennott»  12  Fed.  Rep. 
875. 
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his  liability  as  ihe  holder  of  certain  shares  of  unpaid  capital  stock 
of  the  corporationi  it  was  held  that  the  bill  would  not  lie ;  for  the 
Hissoori  jadgments  did  not  have  the  force  of  domestic  jadgmentSy 
outside  that  state,  except  for  purposes  of  eyidencCi  and  would  not 
authorize  the  exercise  of  auxiliary  jurisdiction.*  In  an  action  on  a 
judgment  rendered  in  another  statCi  on  which  an  execution  has  there 
been  returned  satisfied  in  part  only,  the  plaintiff  can  recover  no  more* 
than  the  sum  for  which  it  was  returned  unsatisfied,  although  dam- 
ages have  been  recovered  against  the  officer  who  served  it,  for  seizing 
and  selling  thereon  property  not  liable  thereto,  the  avails  of  which 
sale  were  included  in  the  sum  for  which  he  returned  it  satisfied,  and 
although  by  the  law  of  the  state  in  which  the  judgment  was  rendered, 
the  plaintiff  might  for  such  cause  obtain  a  new  execution  on  scire 
facias.  "For,"  said  the  court,  ''we  cannot  issue  an  execution  on  a 
judgment  of  a  court  of  another  state  or  country."^'  But  a  foreigr 
judgment  is  at  all  events  a  dcbt^  for  the  recovery  of  which  the  cred- 
itor is  entitled  to  all  the  remedies  applicable  to  other  debts.  Hence 
it  is  not  necessary  to  bring  an  action  at  law  upon  such  a  judgment 
before  instituting  a  chancery  suit  to  avoid  a  fraudulent  conveyance 
by  the  debtor.* 

i  863.    Bank  and  Priority. 

Judgments  of  one  state,  when  sought  to  be  enforced  in  another, 
"enjoy  not  the  right  of  priority,  or  privilege,  or  lien,  which  they  have 
in  the  state  where  they  are  pronounced,  but  that  only  which  the  lex 
fori  gives  to  them  by  its  own  laws  in  their  character  of  foreign  judg- 
ments." ^  Consequently,  there  is  nothing  in  the  constitution  or  laws 
of  the  United  States  to  prevent  a  state  from  giving  a  preference  to  its 
own  judgments  over  the  judgments  of  sister  states,  in  allowing 
demands  against  the  estates  of  decedents.  And  accordingly,  in  sev- 
eral of  the  states,  such  jadgments  have  only  the  effect  and  rank  of 
simple  contract  debts,  and  they  are  not  put  into  the  preferred  class 
with  domestic  judgments.** 

^W^alier  v.  BeUgman,  IS  Fed.  Rep.  •  Story  Confl.  of  L.  §609,  citing  McEl- 

41&  moyle  v.  Cohen,  18  Pet  812. 

« Arnold  v.  Roraback,  8  Allen,  4S9.  ^  Harness  ▼.  Green,  SO  Mo.  816;  Bren- 

« Watkins  v.  Wortman,  19  W.  Ya.  7a  gle  v.  HcCleUan,  7  Gill  ^k  J.  484.    Bee 
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I  884.    Original  Cause  of  Action  Merged. 

Ab  between  the  several  states  of  the  American  Union  (contraxy  to 
the  rale  in  regard  to  jadgments  from  foreign  conntries),  it  is  well 
settled  that  the  recovery  of  a  judgment  in  one  state,  in  a  court  hav- 
ing jariBdiotion,  merges  the  original  eanse  of  action,  so  that  it  ean- 
not  thereafter  form  the  basis  of  a  fresh  suit  in  another  state."  And 
BO,  where  the  plaintiff ,  after  commencing  an  action  in  one  state, 
Baes  the  defendant  on  the  same  claim  in  another  state  and  obtains  a 
Talid  judgment  against  him,  that  judgment  will  constitute  a  bar  to 
ihe  further  prosecution  of  the  action  first  begun.  For,  as  the  foreign 
judgment  is  entitled  to  the  same  credit  as  a  domestic  one,  the  plain- 
tiff would  have  two  judgments  against  the  same  defendant  for  the 
same  cause  of  action.**  But  if  the  judgment  is  not  ex-territorially 
valid  for  want  of  jurisdiction, — as  where  it  has  been  obtained  against 
a  non-resident  without  service  upon  him  or  appearance, — such  ]ndg« 
ment,  if  unsatisfied,  will  constitute  no  bar  to  a  subsequent  action 
against  him  in  the  state  of  his  domicile  on  the  original  demand.** 
But  a  judgment  thus  recovered  in  another  state  and  partially  satis- 
fied will  bar  a  recovery  upon  the  original  demand  to  the  extent  of  the 
€um  paid  in  such  partial  satisfaction,  but  no  further.**  And  where 
joint  debtors  reside  in  different  states,  they  may  be  sued  separately, 
in  the  respective  states  having  jurisdiction  of  their  respective  persons 
or  property,  and  a  judgment  in  such  case  against  one  in  one  state,  is 
no  bar  to  a  recovery  against  the  others  in  another  state.*  A  report 
of  a  commissioner  of  insolvency  in  one  state,  in  favor  of  an  adminie- 


alio  Cameron  v.  Wnrtz,  4  McCord,  878. 
*^  Hatch  T.  Spofford,  22  Conn.  486,  68 
Am.  Dec.  488;  Bank  of  United  States  v. 
Merchants'  Bank,  7  GUI  416;  McGU- 
Tray  v.  Avery.  80  Vt  688;  Green  v. 
Starr,  62  Vt  426;  North  Bank  t.  Brown, 
60  Me.  214,  79  Am.  Dec.  609;  Child  v. 
Enreka  Powder  VTorks,  45  N.  H.  647; 
Baziey  v.  Linab,  16  Pa.  St  241,  66  Am. 
Dec  494;  Cleaves  v.  Lord,  48  Me.  290. 
Hogg  V.  Charlton,  26  Pa.  St  200;  Barnes 
T.  Gibbs,  81  K.  J.  Law,  817, 86  Am.  Dea 
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810.  Compare  Beall  V.  Taylor,  S  Gratt. 
688,  44  Am.  Dec  896. 

"North  Bank  v.  Brown.  60  Mo.  tl4 
79  Am.  Dec  609;  Child  t.  Eoreka  Fbw- 
der  Works,  46  N.  H.  647;  Rogers  v. 
Odell,  89  K.  H.  469;  VfhiUng  v.  Baifw, 
78  Me.  287, 4  Atl.  Rep.  694. 

"Whittier  v.  Wendell,  7  N.  H.  907; 
FitKsimmons  v.  Marks,  66  Barb.  888. 

MRangely  v.  Webster,  11  K.  H.  898L 

•Brown  v.  BirdsaU,  29  Barb.  649. 
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irator  there,  accepted  and  recorded  by  the  probate  coart  to  which  it 
is  reftamedy  and  acquiesced  in  by  the  parties,  is  such  a  jadgment  that 
ihe  same  person  as  administrator  in  another  state  may  plead  it  in 
4>ar  to  a  suit  by  the  same  claimant  upon  the  same  cause  of  action.** 
Where  a  suit  is  brought  in  one  state  upon  the  same  cause  of  action 
•on  which  judgment  has  been  recovered  in  another  state,  and  such 
judgment  is  pleaded  in  bar  to  a  recovery  in  the  second  suit,  it  is  no 
sufficient  answer  to  such  plea  to  allege  that  a  motion  was  filed  by  the 
defendant  in  the  court  in  which  the  judgment  was  rendered  to  set 
ihe  same  aside,  on  the  ground  that  he  was  not  indebted  to  the  plain- 
tiff and  that  he  had  not  been  served  with  process,  and  that,  for  the 
purpose  of  pleading  the  said  judgment  in  bar  in  the  second  suit,  the 
^defendant  fraudulently  consented  to  have  the  said  motion  overruled.*' 
It  has  been  held  that  where  a  judgment 'has  been  recovered  in  a  court 
•of  competent  jurisdiction  in  one  state,  upon  a  judgment  previously 
recovered  in  another  state,  the  latter  judgment  is  merged  in  the 
former,  all  of  its  liens  or  priorities  upon  lands  in  the  state  of 
its  rendition  are  abandoned,  and  the  owner  of  such  lands  may  enjoin 
«  sale  of  the  same  upon  an  execution  issued  upon  the  original  judg- 
ment.** But  this  view  has  been  denied.**  And  indeed,  as  pointed 
-out  by  Mr.  Bigelow,**  ''it  may  be  inconvenient  that  two  judgments 
should  subsist  in  the  same  state  against  the  same  person  on  the  same 
•demand ;  but  no  such  inconvenience  can  exist  in  the  case  of  judg- 
ments rendered  in  different  states,  and  there  is  no  sufficient  reason 
lor  the  application  of  the  purely  technical  doctrine  of  merger,  sub- 
versive of  substantial  justice  as  it  would  be  in  such  cases.'' 


§  866.    IAb  Pendens  in  Another  State  no  Bar. 

It  is  well  settled,  upon  the  authorities,  that  the  pendency  of  a  suit 
in  one  state  cannot  be  pleaded  in  barer  abatement  of  a  second  action 
in  another  state  between  the  same  parties  and  for  the  same  cause  of 

M  Lomas  v.  Hmiard,  60  N.  H.  14a  »  Weeks  v.  PearsoD,  5  N.  H.  SM. 

"  HArryman  v.  Roberto,  63  Md.  64.  <*Note  to  Story  on  Confl.  of  Laws  (8tk 

«  Qoold  V.  Hidden,  68  Ind.  448.  edn.X  §  599a. 
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action;  nothing  but  a  definitive  jadgment  on  the  meritSy  merging  the 
demand,  can  prodace  that  result.*^  ''The  pendency  of  a  prior  snit 
in  a  foreign  ooontry  cannot  be  pleaded  in  abatement  of  a  suit  for  the 
same  cause  here,  and  it  has  been  held  that  the  states  of  the  American 
Union  stand  in  the  relation  of  foreign  states  as  regards  this  partica* 
lar  matter."  ^  And  a  fortiori  it  is  clear  that  the  commencement  of 
another  suit  for  the  same  cause  of  action  in  a  court  of  another  etate» 
since  the  last  continaance,  cannot  be^pleaded  in  abatement  of  the 
original  sait.  ''A  subsequent  suit  may  be  abated  by  an  allegation  of 
the  pendency  of  a  prior  salt,  but  the  converse  of  the  proposition  is, 
in  personal  actions,  never  true. **^  The  general  rale,  however,  accord* 
ing  to  Lowell,  J.,  "is  modified  by  courts  of  equity  and  admiralty,  who 
will  require  a  plaintiff  who  has  a  suit  pending  elsewhere  for  the  same 
cause,  and  with  an  equally  advantageous  remedy,  to  elect  which  he 
will  prosecute.**  ''I  am  much  inclined  to  think,**  says  the  same 
learned  judge,  ''that  courts  of  law  will  hereafter  hold  that  they  may 
attain  the  same  end  through  their  power  of  postponing  actions  and 
suspending  judgments.**  ^ 

It  has  been  broadly  stated  that  the  pendency  of  a  suit  in  a  state 
court  does  not  generally  prevent  even  the  same  suitor  from  seeking 
a  remedy  in  a  federal  court.*  And  indeed  both  reason  and  authority 
support  the  view  that  the  pen  dency  of  an  action  in  a  federal  oirooit 
court  for  a  district  ouUide  the  state  in  whose  courts  another  action  for 
the  same  cause  is  brought,  between  the  same  parties,  cannot  be  pleaded 
in  abatement  of  such  second  suit.**  But  on  the  other  hand,  it  seems 
that  such  a  plea  is  good  if  the  federal  court,  having  jurisdiction  of 


nVHiite  t.  Whitman,  1  Curtis.  494; 
McQilvray  t.  Avery,  80  Vt  688;  Good- 
all  T.  Marshall,  11  N.  H.  99, 85  Am.  Dec 
472;  Newell  t.  Newton.  10  Pick.  470; 
Hatch  T.  Spoffard.  22  Conn.  485. 58  Am. 
Dec.  488;  Cook  t.  .Litchfield.  5  Sandf. 
842;  Bowne  ▼.  Joy,  9  Johns.  221;  Walsh 
▼.  Darkin.  12  Johns.  99;  Smith  y.  La- 
tbrop.  44  Pa.  St  826.  84  Am.  Dec  448; 
Seevers  t.  Clement,  28  Md.  484;  Cole  v. 
Flitcraf t,  47  Md.  812;  Drake  t.  Branded 
8  Tez.  852;  Salmon  y.  Wootton,  9  Dana, 
422;  Grider  y.  Apperson,  82  Ark.  882; 
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McJilton  y.  Loye,  18  lU.  486,  64  Am. 
Dec  449;  Wilcox  y.  Eassick,  8  Mich. 
166.  Compare  Barl  v.  Raymond,  4  M^ 
Lean,  288.  $ 

« Lowry  y.  Hall,  S  Watte  A  &  129,  SB 
Am.  Dec  495. 

••Renner  y.  Marshall,  1  Wheat  US. 

MLynch  y.  Hartford  Fire  Ins.  Co.,  17 
Fed.  Rep.  627. 

"Hurst  y.  Eyerett  21  Fed.  Repw  2ia 

« Walsh  y.  Dnrkin.  12  Johns.  99;  Cook 
y.  Litchfield,  5  Sandf.  880.    And 
White  y.  Whitman,  1  CorUa,  494. 
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the  case,  is  in  a  distriot  within  the  limits  of  the  state  where  the  second 
action  is  oommeneed.*' 


§  866.    Judgment  for  Defendant  as  a  Defense. 

If  a  plaintiff  is  defeated  in  a  trial  on  the  merits  in  an  action  in 
one  state,  he  cannot  afterwards  maintain  a  suit  on  the  same  cause  of 
action  against  the  same  defendant  in  any  other  state.**  Hence  where 
it  appears  at  the  trial  that  in  a  former  suit  between  the  same  parties 
in  a  sister  state,  the  plaintiffs  might  have  insisted  upon  their  right  to 
recoTer,  on  every  ground  upon  which  they  rely  in  the  second  suit,  and 
the  same  proof  offered  in  the  second  suit  was  properly  introduced  and 
considered,  upon  the  merits,  in  the  former  suit,  and  judgment  ren« 
dered  for  the  defendant,  such  judgment  will  be  a  bar  to  the  second 
suit.**  Upon  the  same  principle,  a  decree  in  equity  dismissing  the 
bill,  rendered  by  a  competent  court  having  jurisdiction  of  the  parties 
and  subject-matter,  is  a  bar  to  a  subsequent  suit  in  equity  in  another 
state,  by  the  same  complainant  on  the  same  state  of  facts.^  A  judg- 
ment against  the  plaintiff  in  one  state  on  a  demurrer  to  a  plea  of  the 
statute  of  limitations,  is  a  bar  to  a  suit  on  the  same  cause  of  action 
in  another  state."  The  judgment  of  a  court  of  one  of  the  states,  that 
the  plaintiff's  action  on  a  note  was  barred  by  the  laws  of  another 
state,  is  a  bar  to  an  action  on  the  same  note  in  the  latter  state.'' 

"Smith  V.  Atlantic  Ins.  Ca,  82  N.  H.  y.  Lexington  A  Danville  B.  Co.,  Iff  If. 

».  J.  £q.  191. 

*8weetv.Brackle7,68Me.846.   And        ^Fulton  Iron  Works  t.  Riggin.  14 

see  Green  v.  Sanborn,  (Mats.)  88  N.  E.  Mo.  App.  82L 
Bep.  884.  nWemae  v.  McPike  (Mo.),  18  a  W* 

^  Baker  v.  Band,  18  Barb.  168.  Bep.  808. 

^Low  T.  Mossey,  41  Vt.  888;  Brown 
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§  867.    Judgment  mxuit  he  Valid,  Sahriiitiiig,  and  FinaL 

The  question  of  the  validity  and  conelusiveneBS  of  judgmentB  of 
another  state  most  commonly  oomes  before  the  courts  in  the  case  of 
suits  upon  such  judgments,  prosecuted  for  the  purpose  of  making 
them  executory  in  the  jurisdiction  where  the  defendant  or  his  prop* 
erty  is  found.  We  are  therefore  next  to  consider  judgments  of  a  sis- 
ter state  as  a  cause  of  action.  And  in  the  first  place,  a  judgment,  to 
be  available  for  this  purpose,  must  be  a  valid,  subsisting,  and  final 
adjudication.  It  must  be  capable  of  enforcement,  and  fit  to  serve  as 
the  foundation  for  final  process,  in  the  state  where  it  was  rendered. 
Hence,  for  example,  in  an  action  on  a  judgment  recovered  in  another 
state,  if  the  defendant  can  show  a  decree  granted  to  him  by  the  same 
court  which  rendered  the  judgment,  on  its  equity  side,  enjoining  the 
plaintiff  from  further  proceedings  on  the  judgment,  this  will  bar  the 
plaintifif's  action."  But  the  courts  of  Iowa  hold  that  an  action  may 
be  maintained  in  that  state  upon  a  judgment  rendered  by  a  court  of 
record  in  another  state,  although  it  has  become  dormant  under  the 
laws  of  the  latter  state.'^  And  in  an  action  on  a  judgment  of  a  sister 
state,  it  is  not  necessary  to  allege  in  the  declaration  that  such  judg* 
ment  is  ''in  full  force  and  virtue  ;**  it  is  sufficient  to  aver  that  the 
amount  claimed  is  due  thereon."  Further,  the  judgment  is  conda- 
sive  upon  the  parties  only  when  it  is  a  definitive  judgment  upon  the 
same  cause  of  action  upon  the  merits.  '  An  interlocutory  order  upon 
a  special  application  pending  the  suit  is  not  conclusive  upon  a  simi- 
lar application  in  an  action  in  another  state."  And  the  rule  of  oon* 
clusiveness  does  not  apply  to  a  suit  dismissed  for  alleged  want  of 
prosecution  and  never  tried  on  its  merits,  because,  under  such  cir* 
cumstances,  the  cause  of  action  remains  unlitigated,  and  there  is  in 
fact  no  judgment.*^    Again,  it  seems  that  if  the  judgment  is  in  the 

n  Palmer  v.  Palmer,  2  MUes  (Pa. ),  878.  «•  Brinkley  v.  Brinkley,  00  N.  T.  181, 

74  David  V.  Porter,  61  Iowa.  264, 1 N.  10  Am.  Rep.  460. 

W.  Rep.  6Sa  ^  Rsnkin  v.  Bamei,  6  Buth,  SQL 
n  Blake  v.  Borlej,  0  Iowa,  6Sa 
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alternative,  no  aotion  can  be  maintained  upon  it  in  another  state. 
ThaSy  an  aotion  of  debt  will  not  lie  in  one  state  apon  a  jadgment 
rendered  in  a  replevin  suit  in  another  state  in  the  following  words : 
'That  the  plaintiff  retam  said  goods  to  the  defendants,  and  if  he  fail 
to  do  so,  that  the  defendants  recover  of  the  plaintiff  and  his  security 
in  the  replevin  bond  the  valae  of  the  goods  as  found  by  the  jury.** 
The  reason  is,  that  in  debt  only  a  money  judgment  can  be  given,  but 
the  rendition  of  such  a  judgment  would  deprive  the  defendants  of 
their  alternative  of  returning  the  goods.^  Where,  under  the  laws  of 
a  given  state,  a  summary  judgment  without  notice  is  obtained  by  the 
sureties  on  a  bond  against  their  principal,  such  judgment  can  have 
no  extra-territorial  validity  so  as  to  authorize  a  recovery  in  another 
fltate.**  When  action  is  brought  on  a  judgment  rendered  by  a  court 
of  inferior  jurisdiction  in  another  state,  which  was  there  appealed 
and  passed  upon  by  the  supreme  court,  the  record  of  the  latter  court, 
being  the  final  judgment  in  the  cause,  is  the  proper  transcript  to  be 
presented.** 

{  868.    JudgmentB  upon  Ctonfeasion. 

There  is  nothing  in  the  character  of  a  judgment  entered  upon  con- 
fession  without  action  to  prevent  it  from  being  available  as  a  cause 
of  action  in  another  state,  equally  as  well  as  ope  rendered  upon  adver- 
sary proceedings.  If  any  kind  of  a  judgment, — for  instance,  one 
•confessed  before  the  prothonotary  or  clerk  of  the  court  in  vacation, — 
is  recognized  and  enforced  as  a  "judicial  proceeding**  by  the  laws  of 
the  state  from  which  it  comes,  it  will  be  entitled  to  full  faith  and 
-credit  in  the  other  states.**  The  sole  question  must  be,  what  force 
and  effect  are  accorded  to  the  judgment  in  the  state  of  its  rendition. 
And  to  determine  this,  the  court  where  the  judgment  is  put  in  suit 
«hould  inquire  into  the  laws  and  practice  of  the  state  whence  it  comes. 

'■Thorner  v.  Baiory,  41  Md.  598,  90  ^Sipes  v.  Whitney,  80  Ohio  St  69; 

AssL  Rep.  74.  Coleman  v.  Waters,  18  West  Ya.  878; 

»  Sevier  v.  Roddie,  51  Mo.  580.  Nichols  v.  FarweU,  84  Nebr.  180,  88  K. 

« McLaren  v.  Eehler,  88  La.  Ann.  80,  W.  Rep.  88a 
eAm.Rep.599L 
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§  869.    Decrees  in  Ohancery. 

It  is  now  the  accepted  rale  in  this  country  that  an  action  may  be 
maintained  upon  a  decree  in  egnity,  rendered  by  a  domestic  courts 
which  merely  adjudges  the  payment  of  a  definite  sum  of  money.** 
In  England  the  rule  is  otherwise.  But  even  in  that  country  the 
courts  have  always  recognized  the  right  to  sue  upon  foreign  or  colo- 
nial decrees,  inasmuch  as  there  was  no  other  appropriate  method  of 
enforcing  their  payment."  And  in  the  United  States  we  have  numer- 
ous rulings  to  the  effect  that  an  action  of  debt  will  lie  in  the  courts 
of  one  state  upon  a  decree  for  the  payment  of  money  rendered  by  a 
court  of  chancery  in  a  sister  state.**  This  doctrine^  in  its  application 
to  judgments  and  decrees  rendered  in  another  state,  does  not  appear 
to  be  questioned. 

S  870.    Sentences  impcMdng  Penalties. 

The  federal  constitution  does  not  require  a  state  to  enforce  the 
penal  laws  of  any  other  state.  Nor  do  its  provisions  on  the  subject 
of  the  interstate  validity  of  judgments  relate  to  sentences  in  criminal 
cases.  Hence  a  provision  in  a  state  statute,  declaring  that  a  person 
who  has  been  sentenced  upon  a  conviction  for  a  felony  shaU  be  incom- 
petent as  a  witness,  does  not  apply  to  a  conviction  had  in  another 
state;  it  has  reference  only  to  a  conviction  in  the  state  enacting  the 
law.  It  is  not  required  by  the  constitution  that  personal  disabilities 
imposed  upon  a  person  convicted  of  crime  in  one  state  should  follow 
him  and  be  enforced  in  other  states.*  Again,  where  a  state  statute 
provides  that  if  any  certificate  or  notice,  given  by  the  officers  of  cer- 
tain corporations,  shall  be  false  in  any  material  representation,  all 
the  officers  who  have  signed  the  same  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  corporation  contracted  while  they 


i*Bee  inflra,  8  9S9L  Berg,  ft  R  8S8. 11  Am.  Dec.  717;  How- 

i*  Sadler  T.  Bobbins,  1  Oamp.  858.  ard  y.  Howard,  15  Mass.  19C;  McEaia 

M  Moore  t.  Adie,  18  Ohio.  480;  Post  v.  Odom»  8  Fairf.  94;  Williams  ▼.  Pres- 

T.  Neafle,  8  Caines,  88;  Dubois  t.  Da-  ton,  8  J.  J.  Mar.  600.  80  Am.  Dec.  ITS. 

bois,  6  Cow.  494;  Evans  t.  Tatem,  9        «8ims  v.  Sim**  76  N.  T.  4Mw 
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offioers,  it  is  held  that  the  statute  imposes  a  penalty,  which  cannot 
be  enforced  in  another  state,  even  though  a  jadgment  has  first  been 
obtained  in  the  state  where  the  statnte  exists.** 


S  STL    Polioe  BegnlationB  of  Another  State  not  Enf oroed. 

One  state  should  not  be  called  upon  to  enforce  the  local  police  regu- 
lations of  another  state.  For  example,  statutes  prescribing  proceed- 
ings to  enforce  the  support  of  bastard  children  by  their  fathers  are 
of  this  character,  and  cannot  be  put  in  operation  beyond  the  juris- 
diction of  the  state  by  which  they  are  enacted.  But  still  it  is  held 
that  where  the  local  jurisdiction  has  attached,  and  the  courts  of  the 
state  have  taken  cognizance  and  rendered  judgment  for  the  penalty 
prescribed  by  such  a  statute,  such  judgment  is  entitled  to  full  faith 
and  credit  in  every  other  state.  And  the  courts  of  another  state  will 
not  inquire  into  the  facts  on  which  it  was  based,  nor  whether  the 
cause  of  action  would  have  been  enforced  by  them.*'  On  the  same 
principle,  the  objection,  that  one  state  will  not  enforce  the  penal 
laws  of  another  state,  is  not  well  taken  where  the  action  is  upon 
a  judgment  rendered  in  such  other  state  upon  a  forfeited  recognizance 
taken  for  a  violation  of  its  penal  laws.* 

§  872.    JudgmentB  aflfocting  Land  outside  the  State. 

It  is  a  well  settled  principle  that  real  or  immovable  property  is 
governed  only  by  the  law  of  its  situs.  Only  the  courts  of  the  state 
or  country  within  which  it  lies  can  have  any  jurisdiction  over  it.  It 
cannot  be  directly  affected  by  the  judgment  or  decree  of  any  foreign 
court.  Nor  are  these  rules  abrogated  by  the  constitutional  provis* 
ions  or  the  legislation  of  congress  upon  the  interstate  effect  of  judg- 
ments. Those  provisions  were  not  designed  to  extend  the  power  and 
authority  of  any  state  over  real  property  within  the  territory  of 

VAttrill  V.  Huntington  (Md.),  16  AtL  870.  See  slao  Healj  v.  Boot,  11  Pick. 
Ksp.  661.  890. 

*  State  of  Indiana  v.  Helmer,  81  lows,        *  Spencer  v.  Brockwsy,  1  Ohio,  869, 

18  Am.  Deo.  616. 
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another.  Henee  a  decree  of  a  court  in  one  state  for  the  sale  of  lands 
lying  in  another  state  is  entirely  inoperative  to  transfer  or  affect  any 
interest  of  the  owner,  either  legal  or  equitable.**  And  it  is  beyond 
the  power  of  a  court  to  make  a  decree  that  a  deed  given  for  lands  in 
another  state  is  void,  and  it  has  no  jurisdiction  to  decree  a  convey* 
ance  or  delivery  of  possession  founded  on  that  decree.**  Nor  can  the 
decree  of  a  foreign  court  avail  to  determine  tiie  validilj  of  m  mort* 
gage  on  realty  situated  outside  its  jarisdiction,**  or  to  declare  the 
existence  of  a  lien  upon  it.**  80  a  decree  of  one  state,  finding  that 
an  exchange  of  land  owned  by  complainant  in  that  state  for  land  of 
defendant  in  another  state  was  obtained  by  fraud,  and  directing 
reconveyances,  does  not  operate,  of  itself,  to  divert  the  title  to  the 
land  in  the  latter  state  from  complainant  to  defendant.**  And  so  a 
decree  appointing  a  receiver  for  an  insolvent  corporation,  and  invest- 
ing him  with  title  to  all  its  property,  has  no  effect  whatever  on  the 
title  to  lands  situated  in  another  state,  nor  does  it  give  the  receiver 
any  right  to  claim  such  lands  as  against  an  attaching  creditor.^ 
In  a  case  where  lands  devised  were  situated  in  the  states  of  Pennsyl* 
vania  and  Illinois,  and  the  courts  of  Pennsylvania  had  construed  the 
will  in  a  suit  for  the  partition  of  the  lands  in  that  state,  it  was  held 
that  the  judgment  in  that  suit  did  not  operate  as  an  estoppel  in  a 
suit  before  the  Illinois  courts  for  a  partition  of  the  Illjnois  lands,  and 
the  Illinois  court  was  not  bound  by  the  construction  of  the 
adopted  by  the  courts  of  Pennsylvania,  although  the  testator 
domiciled  there.** 

There  is,  however,  an  indirect  way  in  which,  in  certain  cases,  the 
decree  of  a  court  of  equity  may  affect  the  title  to  land  lying  in  another 
state.  A  chancery  court  in  one  state,  having  acquired  jurisdiction 
over  the  persons  of  the  parties,  may  enforce  a  trust,  or  the  specifio 
performance  of  a  contract,  in  relation  to  lands  situate  in  another 
state.    And  although  the  decree  in  such  case,  or  the  deed  of  a  maa* 

« Price  V.  Johnston,  1  Ohio  8t  890.  "Fryer  v.  Meyers  (Tex.X  IS  8L  W. 

M Davis  V.  Headley.  33  M.  J.  Eq.  US.     Rep.  103S. 

•iPittoburgh  &  a  L.  R.  Co.'s  Appeal,        *«City  Ins.  Go.  v.  Commercial  Bank» 
(Pa.),  4  Atl.  Rep.  886.  68  Dl.  848. 

M  Short  ▼.  Galway,  88  Ey.  SOL  «  McCartney  v.  Osbon,  121  DL  408^  e 

N.  £.  Rep.  8ia 
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ier  executed  in  pursaanee  thereof,  eannot  operate  to  tranafer  the  title 
to  sach  lands,  yet  the  decree  is  binding  upon  the  consoienoes  of  the 
parties,  and  it  conolndes  them  in  respect  to  all  matters  and  things 
properly  adjudicated  and  determined  by  the  court.  And  when  the 
decree  in  such  case  finds  and  determines  the  equities  of  the  parties 
in  respect  to  such  land,  and  directs  a  conveyance  by  the  parties  in 
accordance  with  their  equities,  such  decree,  although  no  conveyance 
has  been  executed,  may  be  pleaded  as  a  cause  of  action,  or  as  a 
ground  of  defense,  in  the  courts  of  the  state  where  the  land  is  situated. 
And  it  is  entitled,  in  the  court  where  so  pleaded,  to  the  force  and 
effect  of  record  evidence  of  the  equities  therein  determined,  unless  it 
be  impeached  for  fraud.**  It  is  also  held  that  a  court  of  equity,  hav* 
ing  jurisdiction  of  the  parties,  has  power  to  compel  the  defendant  to 
release  and  discharge  an  apparent  cloud  upon  the  title  to  land  situ- 
ated  in  another  state.*'  On  the  same  principle,  if  a  title  or  power 
affecting  lands  in  another  state  was  obtained  by  duress  or  fraud,  a 
personal  decree  may  be  had,  upon  proper  averments,  vacating  such 
title  or  power.  Or  if  such  lands  have  been  converted  into  money, 
or  money  has  been  realized  from  them«  by  one  acting  under  a  fraud- 
ulent title  or  power,  he  can  be  compelled  to  account,  either  in  law  or 


*B  Burnley  v.  8teveD8on,  34  Ohio  St 
474.  16  Am.  Rep.  621;  Newton  y.  Bron- 
•on.  18  N.  Y.  687,  67  Am.  Dec.  89. 

^  Remer  t.  Mackay,  86  Fed.  Rep.  86. 
In  this  case  Jndge  Blodgeti  reasoned 
ai  follows:  "The  demurrer  to  the  bill 
proceeds  npon  several  grounds.  The 
first  is  that  this  court  has  no  Jurisdio 
tion  to  adjudicate  upon  the  title  to 
property  in  another  state,  and  especial- 
ly has  no  Jurisdiction  to  set  aside  or  in- 
terfere with  the  Judicial  proceedings  of 
the  courts  of  a  state.  This  is  a  pro- 
ceeding in  equity,  and  equity,  as  a  rule, 
operates  wholly  in  personam.  It  ope- 
rates npon  the  conscience  of  the  de- 
fendant by  decreeing  him  to  do  or  re- 
frain from  doing  some  special  act;  and 
the  general  eifect  and  scope  of  a  decree 
in  a  ooori  of  eqni^  is  aimed  at  the  vo- 


lition or  conscience  of  the  defendant. 
This  court,  having  personal  Jurisdic- 
tion of  the  defendant  in  this  case,  can 
direct  its  decree  upon  him,  and  com- 
pel him  to  do  what  is  equitable  and 
right  under  the  circumstances  and  the 
facts  in  the  case;  hence,  it  seems  to  me, 
there  can  be  no  doubt  there  is  Juris- 
diction as  between  the  parties  to  this 
controversy.  The  court  is  not  asked 
to  pass  upon  the  title  to  this  land,  but 
only  to  say  whether  the  defendant  shall 
be  compelled  to  release  and  discharge 
an  apparent  cloud  upon  title  if  the  court 
shall  find  that  he  in  equity  ought  to  do 
sa  The  case  made  by  the  bill  is  not 
that  of  two  conflicting  titles,  but  is  that 
the  defendant  has  attempted  to  divest 
[complainant]  of  her  title  by  a  Judicial 
proceeding  which  is  void.  * 
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in  equity,  as  the  nature  of  the  aeconnts  or  the  character  of  the  relief 
day  require,** 

§  873.    Form  of  Action  on  Sister  State  Judgment. 

A  judgment  of  a  court  of  a  sister  state  is  entitled,  under  the  con* 
•titution  and  laws  of  the  United  States,  to  all  the  dignity  of  a  record^ 
in  respect  to  matters  of  pleading  and  evidence.  Consequently  an 
Action  of  dSBumpsit  will  not  lie  upon  such  a  judgment.  The  declara- 
tion must  be  in  debt,  counting  upon  the  judgment  as  a  record.**  A 
certain  early  case  advanced  the  opinion  that  the  action  might  be 
either  debt  or  asiumpHt^  but  could  not  be  eauJ^  But  it  must  be 
perfectly  apparent  that  the  only  proper  form  is  debt. 

§  874.    Beqnieitee  of  Declarationi 

A  complaint  declaring  on  a  judgment  of  another  state  is  sufficient 
{n  matteif  of  description  when  it  sets  forth  the  court  in  which  the 
judgment  was  rendered,  the  j)lace  where  the  court  was  held,  the 
names  of  the  parties,  the  date  of  the  judgment,  and  the  amount 
recovered.^*^  The  record  of  a  judgment  of  a  "court  of  common  pleas" 
of  a  county,  in  another  state,  in  the  absence  of  evidence  to  the  con- 
trary, is  to  be  regarded  as  a  judgment  of  a  court  of  general  jurisdic- 
tion, and  is  entitled  to  every  presumption  in  favor  of  its  validity  and 
regularity.'**  In  regard  to  the  question  of  how  much  of  the  record 
of  the  judgment  sued  on  must  be  set  out  by  the  plaintiff  in  his  dec- 
laration or  in  evidence,  it  has  been  asked :  ''May  not  the  plaintiff 
bring  his  action  upon  an  incomplete  record;  as,  for  instance,  upon  a 
transcript  of  the  judgment  only,  or  upon  so  much  of  the  record  as 
to  show  only  that  the  court  had  jurisdiction  of  the  person  and  mat- 
ter, and  that  a  judgment  was  rendered  ?  It  is  much  to  be  doubted 
whether  the  defendant  could  compel  him  to  produce  the  remainder  of 

MRose  ▼.  Gibson,  71  Ala.  85.  >*^  Andrews  v.  Flack  (Ala.),  6  SooUi. 

*>  Boston   India  Rubber  Factory  v.  Rep.  907;  Davis  v.  Lane»  d  Ind.  648,  64 

Hoit,  14  Vt  92;  Morebead  v.  Grisbam,  Am.  Dec  468. 

18  Ark.  481.  m  Pringle  v.  Woolworth,  90  K.  T.  608. 

>oo  Garland  y.  Tucker,  1  Bibb,  86t 
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the  record  or  a  copy  of  it.  The  defendant  could  plead  any  of  the 
pleas  permitted  in  such  casCi  and  tbas  perhaps  compel  the  plaintiff 
io  show  the  rest  of  the  record  as  a  matter  of  evidence.  Thus  the 
defendant  conld  plead  nul  tiel  record;  or  perhaps  that  the  court  had 
no  jurisdiction  of  the  person  or  matter,  or  that  defendant  was  not 
served  and  did  not  appear ;  or  that  the  judgment  was  obtained  by 
fraud ;  and  thus  he  might  render  it  necessary  for  the  plaintiff  to  pro* 
duce  other  parts  and  even  the  whole  of  the  record.  The  plaintiff  can 
by  pleading  be  compelled  to  show  enough  to  pro?e  a  valid  judgment 
recovered,  but  we  cannot  see  that  he  can,  by  motion,  be  obliged  to 
produce  any  particular  part  of  the  record.  **  ^ 

§  876.    Averxing  Jurisdiction. 

It  is  a  well  settled  rule  that,  in  bringing  suit  on  a  judgment  ren. 
dered  by  a  court  of  record  in  another  state,  it  is  not  necessary  for  the 
plaintiff  to  aver  that  the  court  had  jurisdiction  either  of  the  person 
or  subject-matter,  or  to  set  out  the  facts  conferring  jurisdiction ;  for 
jurisdiction  is  presumed  to  have  existed  until  the  contrary  is  clearly 
shown  by  way  of  defense  to  the  action.^**  It  is  proper,  however,  and 
perhaps  necessary,  to  allege  that  the  court  rendering  the  judgment 
was  one  of  general  jurisdiction,  or  a  court  of  record,  or  to  describe 
it  in  such  terms  that  this  fact  may  appear  as  a  necessary  inference. 


^Johnson  v.  Butler,  3  Iowa.  586, 

54a 

iMghamwsy  v.  StiUman,  4  Cow.  209, 
15  Am.  Dec.  874;  Butcher  v.  Bank,  S 
Eana  70,  88  Am.  Dec.  446;  Wllliama  v. 
Preston.  8  J.  J.  Mar.  600,  90  Am.  Dec. 
179:  Reid  v.  Boyd,  18  Tex  941.  66  Am. 
Dea  61;  Dunbar  v.  Hallowell,  84  Dl. 
168;  Rae  y.  Hulbert,  17  IlL  572;  Horton 
v.  Critchfield.  18  111.  188.  65  Am.  Dec. 
701;  Gray  don  y.  Justus.  24  La.  Ann.  222; 
Mink  V.  Shaffer,  194  Pa  St.  980, 16  AtL 
Rep.  805;  MUls  v.  Stewart,  19  Ala  90: 
Gunn  V.  Howell.  97  Ala.  668.  69  Am. 
Dec.  785;  Scott  v.  Coleman,  5  Litt.  850. 
15  Am.  Dec  71;  Bank  of  United  States 
▼.  Merchanto'  Bank,  7  Gill,  415;  Phelps 


V.  Duffy.  11  Nevad.  80.  In  the  case  of 
Karns  y.  Eunkle,  9  Minn.  818  (GIL  968), 
it  was  said :  **  Judgments  of  sister  states 
are  regarded  as  foreign  Judgments.— at 
least  so  far  as  the  question  of  Jurisdic- 
tion is  concerned.  In  regard  to  such, 
the  rule  is  well  settled  that  Jurisdiction 
cannot  be  presumed  but  must  be  ex- 
pressly alleged.  It  is  as  necessary  a 
fact  to  be  stated  as  that  a  Judgment  was 
obtained.  Jurisdiction  is  a  probatiye 
fact;  if  denied,  it  must  be  proved;  but 
it  cannot  be  proved  unless  alleged,  for 
the  plaintiff  can  only  recover  teeundum 
allegata  et  probata,  *  But  the  fallacies 
of  this  reasoning  are  easily  discovera- 
ble, and  authority  is  all  against  it 

(1049) 


§  876  LAW  OF  JUDGMENTS.  ^Ch.  22 

Upon  an  aTerment  of  this  kind,  the  plaintiff  may,  for  the  porposea^ 
of  bis  pleading,  rely  npon  the  same  presumption  which  would  avail 
him  if  he  were  declaring  upon  the  judgment  in  the  same  state  ii^ 
which  it  was  rendered,  and  leaye  the  defendant  to  plead  and  prove 
want  of  jurisdiction  if  he  oan.^  In  a  case  where  the  complaint 
alleged  that,  at  a  date  named,  "at  Baltimore,  in  the  state  of  Mary* 
land,  the  Baltimore  City  Court,  being  a  court  of  general  jurisdiction^ 
in  an  action  therein  pending  between  the  above-named  plaintiff  and 
defendant,  by  its  judgment  duly  given  and  made,  adjudged  that  the 
plaintiff  have  and  recover  of  the  defendant  the  sum  of  $10,350,"  ii 
was  held  that  this  was  a  sufficient  averment  of  the  jurisdiction  of 
that  court.*^  Again,  where  the  judgment  was  alleged  to  have  beeik 
rendered  by  the  ^Boone  County  circuit  court  in  the  state  of  Indiana," 
it  was  held  unnecessary  to  allege  in  direct  terms  that  such  court  waa 
a  court  of  general  jurisdiction,  for  judicial  notice  would  be  taken  of 
the  fact  that  the  circuit  courts  of  a  sister  crtate  were  courts  of  thai 
character.^  If,  however,  it  should  appear  from  the  record  that  the- 
judgment  was  against  a  non-resident,  it  seems  that  an  ezceptioa 
must  be  made  to  the  general  rule.  Thus  where,  in  a  declaration  on 
a  judgment  rendered  by  a  court  in  Louisiana,  the  same  being  a  court 
of  general  jurisdiction,  it  appeared  that  the  defendants  were  residents- 
of  New  Hampshire  when  the  judgment  was  rendered,  it  was  held 
that  the  failure  of  the  plaintiff  to  allege  that  they  were  duly  served 
with  notice  of  the  suit,  or  that  they  appeared  and  answered  thereto^ 
made  the  declaration  demurrable.^^  And  it  is  further  to  be  observed 
that  if  the  court  rendering  the  judgment  was  one  of  limited,  inferior^ 
or  statutory  jurisdiction,  or  if  the  proceedings  were  in  derogation  of 
the  common  law,  jurisdiction  will  not  be  presumed,  but  must  be 
affirmatively  shown  by  the  face  of  the  record  or  fully  and  distinctly 
pleaded  and  proved.^  For  even  in  the  case  of  domestic  judgments^ 
as  we  have  already  seen,  there  can  be  no  presumption  in  favor  of  the 

^  Tenney  v .  Townsendp  9  Blatch.  S74.  >*  Gay  ▼.  Uoyd,  1  Greene  (Iowa).  78. 

><^  Meredith  ▼.  Bants  Clara  Mining  45  Am.  Dea  4S0;  Gnnn  y.  Howeli  ST 

Asso.p  56  Cal.  178.  Ala.  668,  68  Am.  Dec  786;  Pelton  ▼. 

^  Specklemeyer  v.  Dail«y,  88  Kebr.  Plainer,  18  Ohio,  809.  43  Am.  0ec.  197^ 

101.  86  N.  W.  Rap.  866.  Commonwealth  v.  Blood,  97  MaM.  688L 

^  Wilbur  V.  Abbot.  6  Fed.  Rep.  814. 
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jnrisdiotion  of  such  eonrts,  unless  all  the  facts  necessary  thereto 
appear  on  the  face  of  the  proceedings.^ 


§  876.    Authentication  of  Becord.  • 

The  act  of  congress  provides,  ^That  the  records  and  judicial  pro* 
ceedings  of  the  courts  of  any  atate  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States,  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate^ 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form."  ^ 
The  specific  directions  of  this  statute  must  be  followed  in  authenti- 
cating a  record  from  one  state  to  another.  Also  it  governs  the 
admissibility  of  records  from  the  state  courts  when  pleaded  or  given 
in  evidence  in  the  federal  courts."*  It  has  been  held  that  the  legis- 
lature of  a  state  may  control  the  mode  of  authentication  of  the  rec- 
ords and  judicial  proceedings  of  other  states,  within  its  own  limits 
and  in  its  own  courts, — that  the  method  of  authentication  prescribed 
by  congress  is  not  exclusive  of  any  that  the  states  may  adopt  in  their 
own  courts.*^  But  the  true  doctrine  appears  to  be  that  while  any 
state,  for  the  purposes  of  its  own  courts,  may  dispense  with  any  ele- 
ment of  the  authentication  directed  by  the  act,  so  as  to  receive  a 
record  which  is  certified  in  a  less  formal  or  less  complete  manner 
than  the  statute  contemplates,  yet  it  has  no  power  to  add  to  the 
requirements  of  the  law,  bo  as  to  require  a  more  formal  or  more 
detailed  authentication  than  that  prescribed ;  and  if  any  record  is 
authenticated  in  a  manner  which  exactly  complies  with  the  act  of 
congress,  no  state  court  could  refuse  to  admit  it,  whatever  might 
be  the  provisions  of  the  state  law."^  Where  an  action  is  brought  on 
a  judgment  of  a  sister  state,  and  a  transcript  of  the  judgment  is 
attached  to  the  petition  and  made  a  part  thereof,  it  is  not  necessary 

t»  Sea  ntpra,  voL  1,  g  282.  nsLatterett  v.  Cook,  1  Iowa,  1, 08  Am. 

lu  Act  of  May  26, 1790, 1  Stat  at  L.  Dec.  428. 

122,  Rev.  Sut.  §  906.  "«  Kingman  v.  Cowles,  108  Mass.  288; 

ununited  SUtea  v.  Blabuach,  1  Fed.  Parke  v.  Williama,  7  Cal.  247;  McHillen 

Bep.  218.  V.  Lovejoy,  116  UL  498,  4  N.  S.  Rep. 
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that  the  transcript  should  be  authenticated  as  prescribed  by  the  act 
of  congress  or  by  the  state  laws.  "As  an  exhibit,"  said  the  supreme 
court  of  Kansas  in  making  this  ruling,  "it  was  not  necessary  thai 
the  copy  of  the  judgment  should  be  authenticated  at  all.  The  alle- 
gations of  the  petition  answered  the  purpose  for  the  time  beiug  of  a 
due  authentication  of  the  judgment.  If  the  judgment  had  been 
denied  by  a  pleading  verified  by  an  affidavit,  and  if  it  had  become 
necessary  to  prove  the  judgment,  then  it  would  have  been  necessary 
that  the  transcript  of  the  judgment  offered  in  evidence  should  ba 
properly  authenticated."  ''*  If  a  state  should  go  out  of  the  Union,  so 
as  to  stand  in  the  relation  of  a  foreign  government  for  a  time,  yet^ 
upon  its  return  to  the  Union  again,  all  judgments  rendered  while  it 
was  in  such  position  of  a  foreign  government  must  be  authenticated 
in  the  same  way  as  other  state  records.^ 


I  877.    Oompleteneos  of  BeoonL 

It  is  necessary  that  the  transcript  produced  should  be  a  complete 
eopy  of  the  record  in  the  case,  and  not  merely  a  transcript  of  the 
minutes  or  of  part  of  the  record."'  But  if  the  clerk  certifies  that  the 
transcript  is  "truly  taken  and  correctly  copied"  from  the  records  in 
his  office,  or  uses  words  of  similar  import,  it  will  be  presumed  that 
the  transcript  is  a  correct  copy  of  the  entire  record."*  The  existence, 
loss,  and  contents  of  the  petition  and  citation  in  the  foreign  action 
may  be  shown  by  the  clerk  of  the  court  who  issued  the  citation  and 
the  attorneys  who  prepared  the  petition."*  Where  the  plaintiff  sets 
out,  by  way  of  inducement,  a  judgment  of  a  sister  state  and  an  affirm* 
ance  thereof  on  error  in  the  appellate  court,  and  the  defendant  pleads 
nul  tiel  record  to  the  judgment  mentioned,  without  specifying  which 
one,  an  exemplification  of  the  judgment  of  the  appellate  court,  which 
recites  the  record  of  the  judgment  below,  is  sufficient."* 

n»  White  v.  Treon,  26  Eans.  484.  Fergnson  v.  Harwood,  7  Cranch.  406L 

>»8teere  ▼.  Tennay,  60  N.  H.  461.  See  also  Blair  t.  OaldweU,  8  Mo.  868. 
U7  Pepin  T.  Lacbenmeyer.  46  N.  T.  87.        ni  Bailey  t.  Martin  (Ind.X  81  N.  B. 

>UReber  t.  Wright,  68  Pa.  BU  471;  Rep.  846. 


>»Fhippt  ▼.  Kye.  84  Miaa.  880. 
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§  878.    Attestation  of  derk^  and  SeaL 

The  general  opinion  appears  to  be  that  the  act  of  oongress  only 
requires  that  the  attestation  of  the  olerk  shall  be  in  the  form  pre* 
scribed  for  the  coort  in  which  the  jadgment  was  rendered,  and  thai 
the  certificate  of  the  judge  that  the  clerk's  attestation  is  in  due  form 
is  conclusive.^  But  in  a  case  in  New  Tork,  where  the  attestation 
was  signed  by  a  deputy  clerk,  instead  of  the  clerk  of  the  court,  it  was 
held  that  the  defect  was  not  cured  by  the  certificate  of  the  presiding 
magistrate  that  the  attestation  was  in  due  form  and  authorized  by 
the  state  law;  for,  said  the  court,  it  is  immaterial  that  the  attesta- 
tion  conforms  to  the  law  of  the  state,  it  must  conform  to  the  act  of 
congress.^  The  record  is  not  necessarily  inyalidated  by  the  want  of 
the  attestation  of  the  person  who,  at  the  date  of  the  judgment,  held 
the  oflSce  of  clerk  of  the  court  by  which  the  judgment  was  rendered; 
for  it  may  be  proved  by  a  copy  attested  by  the  clerk  of  another  court, 
to  whose  custody  the  record  has  been  by  law  transferred,  and  who  is 
the  proper  officer  to  make  and  certify  copies  thereof.^  When  a  copy 
of  a  judgment  from  another  state,  offered  in  evidence,  is  partly  printed 
and  partly  written,  but  has  the  clerk's  certificate  at  the  end  of  the 
written  part  only,  whether  the  certificate  applies  to  the  whole  roll  or 
to  the  written  part  alone  is  a  question  of  fact  to  be  determined  by 
inspection  and  examination  of  the  papers.^**  It  is  not  necessary  for 
the  judge  to  certify  that  the  seal  annexed  to  the  record  is  the  seal  of 
the  court.  The  seal  is  self-proving,  and  it  will  be  presumed  that  it 
was  affixed  by  the  proper  officer  having  the  custody  of  it.^  The 
statute  is  broad  enough  to  cover  the  authentication  of  a  record  from 


^FargQSon  v.  Harwood,  7  Cranch, 
40S;  Andrews  v.  Flack  (Ala.),  6  Boath. 
Rep.  9C7;  GroTer  v.  Grover,  80  Mo.  400. 

^Morris  Y.  PatchlD,  84  K.  Y.  894,  88 
Am.  Dea  811. 

»Fol8om  V.  Blood.  68  K.  H.  11; 
Tliomaa  v.  Tanner,  6  B.  Men.  68.  In  a 
case  where  the  certificate  to  a  record  of 
a  titter  ttate  Judgment  was  defective 
for  want  of  the  tlgnature  of  the  clerk 
of  the  court,  and  the  defendant  pleaded 


nil  debet  and  ''payment  with  leave,"  it 
was  held  that,  inasmuch  at  the  plea  of 
nil  debet  wat  a  nullity,  and  the  plea  of 
".payment  with  leave  **  admitted  the 
cause  of  action,  the  plaintiff  was  enti- 
tled to  recover,  notwithstanding  the  ir- 
regularity of  the  certificate.  Curtis  v. 
Hubbell,  6  Week.  Not  Cat.  867. 

»•  Goodrich  v.  Stevens,  116  Matt.  170. 

UBDucommun  v.  Hysinger,  14  111.  848. 
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«  court  which  does  not  possess  a  seal.  But  if  snch  is  the  case,  it 
should  be  so  stated,  by  either  the  elerk  or  the  judge,  in  the  oertifi* 
•cate."*  Where  the  clerk  authenticated  the  record  by  his  signature 
and  private  seal,  stating  in  the  same  place  that  the  court  itself  had 
no  seal,  it  was  held  that  the  record  was  sufficiently  authenticated ; 
the  private  seal  of  the  clerk  was  surplusage,  and  would  not  vitiate 
the  certificate^  which,  without  it,  would  be  good  and  sufficient.^ 


I  879.    Oertiflcate  of  Judge. 

An  objection  to  a  transcript  of  a  judgment  from  another  state, 
tiiat  it  contains  no  certificate  of  the  presiding  judge  ''that  the  attesta- 
tion is  in  due  form  of  law,**  mast  be  specific.^  This  certifieata  it 
held  to  be  indispensable.^  And  it  must  be  annexed  to  the  exempli* 
fication  of  the  record,  and  cannot  be  on  a  separate  piece  of  paper.^ 
If  the  judge  is  clerk  of  his  own  court,  he  must  first,  as  clerk,  attest 
the  record,  and  then  as  judge,  certify  that  the  attestation  is  in  doe 
form,  in  all  respects  the  same  as  if  the  two  offices  were  filled  by  dis- 
tinct persons.^"  But  it  is  not  necessary  that  the  official  character  of 
the  judge  certifying  the  record  should  be  evidenced  by  the  certifieate 
of  the  governor  under  the  great  seal  of  the  state,  nor  that  the  derit 
of  the  court  should  certify  under  his  hand  and  seal  of  office  that  the 
certifying  judge  is  duly  commissioned  and  qualified  to  aof  The 
record  should  not  be  rejected  because  the  certificate  does  not  show 
that  the  judge  signing  it  is  the  sole  judge  or  the  chief  judge  of  the 
circuit,  unless  from  the  record  it  affirmatively  appears  that  there 
were  other  judges  of  such  circuit^  But  where  a  court  comprises 
several  judges,  each  of  whom,  in  turn,  acts  as  chief  judge,  on  a  sys* 
tem  of  rotation,  it  does  not  belong  to  any  of  them  to  certify  a  record 

^CnAg  V.  Brown,  1  Pet.  0.  C.  889;  Am.  Dec.  IM;  Cfttlin  t.  Underbill  4 

Eirkland  T.  Smith,  3  Mart  N.  &  497.  McLean,  190. 

^  Flourenoy  ▼.  Darke,  2  Brevard,  25C.        »  Kinsley  t.  Rombongh,  96  H.  Oar. 

i»DworakT.  More(Nebr.)»41N.  W.  198,  2  a  E.  Rep.  174;  McAUlster  v 

Rep.  777.  Singer  Mannf.  Co.,  64  Ga.  682. 

»HntchlnB  t.  Gerrisli,  62  N.  H.  206.        ^Eeyea  v.  Mooney,  18  Orfg.  178L  t 

1*9  Norwood  v.  Cobb,  20  Tex.  688.  Pac  Rep.  400. 

»Bi8Mll  ▼.  Edwarda,  6  Di^,  86^  6 
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for  ase  in  another  state,  but  only  to  the  one  who,  at  the  time,  is  act- 
ing as  chief  judge.'*'  In  a  case  where  the  clerk's  certificate  to  a 
record  from  an  inferior  court  of  another  state,  was  authenticated  by 
the  signatures  of  five  persons  who  all  styled  themselves  '"presiding 
justices'*  of  the  court,  the  court  where  the  record  was  offered  in  evi- 
dence looked  into  the  laws  of  that  state,  and  found  that  the  judges 
of  that  tribunal  were  apparently  all  equal,  and  that  no  one  of  them 
was  president  or  chief  of  the  court.  And  it  was  accordingly  held 
that  the  mode  of  authentication,  being  adapted  to  the  circumstances 
of  the  case,  was  within  the  meaning  of  the  act  of  congress  and  was 
enfficient.^ 

S  880.    AxKLOtint  of  Becovery;  Interest. 

At  the  common  law  no  judgments  carried  interest.  In  the  absence 
of  proof  to  the  contrary,  the  common  law  is  presumed  to  furnish  the 
rule  of  decision  in  a  sister  state.  And  therefore,  in  an  action  on  a 
judgment  of  a  sister  state,  no  interest  can  be  allowed  on  the  judg- 
ment, unless  evidence  is  presented  of  a  statute  of  that  state  changing 
the  common  law  rule  in  this  respect.^"  But  in  a  case  where  the  stat- 
ute provided  that  interest  on  any  judgment  of  any  court  should  be 
allowed  at  the  rate  of  six  per  cent,  from  the  rendition  of  the  judg- 
ment to  payment,  it  was  held  that,  in  a  suit  on  a  sister  state  judg- 
ment such  interest  was  properly  allowed,  although  there  was  no  proof 
of  the  statute  in  relation  to  interest  in  the  state  where  the  judgment 
was  rendered.^  And  where  a  judgment  in  one  state  bears  interest 
on  the  amount  by  its  tetTnt,  such  interest  may  be  recovered  in  another 
state  without  showing  that  judgments  ordinarily  carry  interest  by 
the  laws  of  the  state  where  the  particular  judgment  was  rendered.^ 

i^Sbaw  ▼.  Hard,  8  Bibb.  871.  Wllliami  v.  Bank,  4  Met  817;  Barringer 

<*  Arnold  ▼.  Fraziar,  5  Strobh.  88.  v.  King,  5  Gray,  9;  Mahnrin  v.  Bick- 

>**  Thompson  ▼.  Monro w,  2  Cal.  99, 66  ford.  6  N.  H.  667;  Warren  ▼.  McCarthy, 

Abl  Dec  818;  Cavender  v.  Guild,  4  CaL  86  111.  96. 

860;  Harrison  y.  Harrison,  80  Ala.  689,  ^  Shickle  v.  Watte,  94  Mo.  410,  7  a 

66  Am.  Dea  887.    But  see  per  eatUra,  W.  Rep.  874. 

Hopkins  ▼.   Shapard,  189  Maia.  600;  »Hadson  v.  DaUy,  18  Ala.  788. 
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Pabt  in.    Dbfxnsbs  to  Action  on  Bistbb  Btati  Judombnt. 

§  881.    Objections  to  Character  of  Judgment. 

Since  a  judgment  rendered  in  one  of  the  states  is  entitled  to  the 
same  faith  and  credit  in  every  other  state  which  it  receives  at  home, 
it  follows  that,  in  an  action  npon  such  judgment,  no  defenses  are 
admissible  except  sooh  as  could  be  set  up  in  an  action  on  the  same 
judgment  in  the  state  of  its  rendition,  and  except  the  defense  of  want 
of  jurisdiction  and  perhaps  fraud.  But  we  have  seen  that  the  judg- 
ment must  be  a  valid  one,  and  in  full  force  and  virtue,  in  order  to 
constitute  a  cause  of  action.  Hence  the  defendant  may  show  thai 
the  judgment  is  absolutely  void,  or  was  rendered  by  an  unlawful  body 
assuming  to  be  a  court,  or  has  been  reversed  or  set  aside,  or  that  its 
collection  has  been  enjoined,  or  that  there  is  not  enough  to  constitute 
a  judgment,  or  any  other  circumstance  negativing  the  existence  of  a 
legal  and  subsisting  sentence.  For  instance,  he  may  show  that  since 
the  joining  of  the  issue,  the  judgment  sued  on  has  been  vacated.^  It 
is  also  open  to  him  to  defend  on  the  ground  that  the  adjudication  in 
question  is  merely  interlocutory  and  not  the  proper  foundation  for  a 
suit ;  ^^  or  that  it  was  rendered  upon  a  summary  proceeding,  in  deroga- 
tion of  the  common  law,  and  not  enforceable  beyond  the  local  juris- 
diction ;  ^^  or  that  it  was  given  for  a  penalty  or  forfeiture,  or  upon 
a  violation  of  the  local  police  regulations  of  the  state  where  ren- 
dered; ^^  or  that  it  purports  to  affect  the  title  or  right  to  real  property 
situate  beyond  the  territorial  jurisdiction  of  the  court.*^  These,  and 
similar  defenses,  do  not  involve  any  impeachment  of  the  judgment 
on  its  merits,  which  is  really  all  that  the  constitution  forbids.***  So  a 
defendant  sued  in  Michigan  on  a  judgment  rendered  in  Ohio  on  a 
cognovit,  may  prove  any  defense  which  in  the  latter  state  would  be  a 
good  ground  for  setting  aside  the  judgment,  or  for  an  order  (o  deliver 
up  the  cognovit  to  be  cancelled.** 


ivEinBey  v.  Ford,  88  Barb.  198. 
^  Supra,  %  867. 
Ml  Supra,  §  867. 
Mt^ttpra,  §§870,871. 
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§  882.    Fendenoy  of  AppeaL 

It,  by  the  law  of  the  state  in  which  a  judgment  is  obtained,  an 
appeal  does  not  operate  as  a  supersedeas  or  stay  proceedings  on  the 
judgment  in  that  state,  the  conclusiveness  of  the  judgment  is  not 
thereby  impaired,  and  the  pendency  of  such  appeal  is  no  bar  to  an 
action  on  the  judgment  in  another  state.^^  And  in  order  to  ascer« 
tain  the  effect  of  an  appeal  in  the  state  where  the  judgment  was  ren^' 
deredy  the  court  will  examine  the  laws  and  practice  of  that  state,  or 
even  take  judicial  notice  of  them  when  no  evidence  is  produced.'*^ 
But  it  is  proper  for  the  court  to  withhold  final  judgment  until  the 
appeal  shall  have  been  determined,  or  to  order  that  no  execution 
shall  be  issued  on  the  judgment  which  it  renders,  the  defendant  giv- 
ing bonds  to  satisfy  the  judgment  and  pay  costs  in  case  the  appeal 
shall  be  determined  adversely  to  him.^^ 


§  883.    Defense  cannot  be  Taken  on  the  Merits. 

The  judgment  of  a  competent  court  in  another  state,  as  we  have 
already  seen,  is  final  and  conclusive  upon  the  merits.  Consequently, 
in  an  action  upon  it,  no  defense  can  be  heard  which  goes  to  the  mer- 
its of  the  original  controversy.  In  other  words,  no  defense  can  be 
setup  against  a  judgment  from  a  sister  state  which  might  with  proper 
diligence  have  been  interposed  in  the  action  in  which  the  judgment 
was  rendered.'*  Pleas,  for  example,  that  the  defendant  was  an 
infant*  that  he  was  not  a  partner  as  alleged,  that  he  did  not  make  the 


i«Faber  ▼.  Hovey,  117  Mass.  107,  19 
Am.  Rep.  898;  Clark  v.  Child.  186  Mass. 
844;  Bank  of  North  America  v.  Wheel- 
er, 28  Conn.  488.  78  Am.  Dec.  683; 
Paine  v.  Schenectady  Ins.  Co.,  11  R.  I. 
411 ;  Union  Trust  Co.  t.  Rochester  &  P. 
R.  Co.,  29  Fed.  Rep.  609:  Piedmont  & 
Arlington  Life  Ins.  Co.  v.  Ray,  75  Va. 
8dl;  Rogers  v.  Ha^h,  6  Kevada,  85; 
Taylor  t.  Shew,  89  Cal.  586,  2  Am.  Rep. 
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478;  Falkner  y.  Franklin  Ins.  Co.,  1 
Phila.  188. 

1^  Paine  t.  Schenectady  Ins.  Co.,  11 
R  L  411. 

i«  Piedmont  &  Arlington  Life  Insw 
Co.  v.  Ray,  75  Va.  821;  Paine  y.  Sche- 
nectady Ins.  Co.,  11  R  L  411. 

i«Snow  y.  Mitchell,  87  Eans.  686.  15 
Pac.  Rep.  224;  Weir  Y.  Vail.  65  Cal.  466, 
4  Pac.  Rep.  422;  Powell  y.  Davis,  60 
Qa.  70;  Sharman  y.  Morton,  81  Ga.  84. 
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note  on  which  the  judgment  was  renderedi  that  he  had  no  interest  in 
such  note, — are  all  bad.^ 


§  884.    Nil  Debet  not  a  Gtood  Flea, 

In  an  action  on  a  judgment  recovered  in  a  sister  state,  nil  debet  is 
not  a  good  plea ;  for  the  judgment  is  entitled  to  the  full  dignity  of  a 
record,,  and  such  a  plea,  disregarding  the  conclusiveness  of  the  adju- 
dication, would  throw  open  the  merits  of  the  controversy  to  a  re-in« 
vestigation;  hence  the  only  proper  form  of  the  general  issue  in  such 
an  action  is  nul  tiel  record.^  Although  this  doctrine  is  fully  estab- 
lished by  the  decisions  of  the  federal  courts,  and  recognized  and 
accepted  in  a  great  majority  of  the  states,  there  are  still  one  or  two 
jurisdictions  in  which,  as  a  matter  of  local  practice,  nil  debet  is  con- 
sidered a  good  plea  in  debt  on  a  judgment  rendered  in  another  state. 
In  these  states,  however,  under  that  plea,  no  inquiry  is  allowed  to  be 
made  into  the  merits  of  the  case,  but  only  into  the  jurisdiction  of  the 
court,  or  matters  in  discharge  of  the  judgment.^  Theoretically,  this 
practice  does  not  comport  with  the  dignity  ascribed  to  the  judgment 
as  a  record,  although  practically  it  does  not  enlarge  the  number  or 
character  of  available  defenses. 

§  886.    Nul  Tiel  Becord. 

As  stated  in  the  preceding  section,  ntd  tiel  record  is  the  only  proper 
form  of  the  general  issue  in  an  action  on  a  judgment  rendered  in  a 


MShsnnan  ▼.  Morton,  81  Ga.  84. 

iBiMillB  v.  DuryeOp  7  Cranch,  481; 
HamptoD  ▼.  McConnellp  8  Wheat  284; 
HcElmoyle  ▼.  Cohan,  18  Pet  818; 
ChriBtmas  y.  Rusaell,  5  Wall.  890;  Max- 
well y.  Stewart,  22  Wall.  77;  Jacquette 
▼.  Hagunon,  2  McLean,  129:  Wester* 
welt  ▼.  Lewis,  2  McLean.  611;  Newcomb 
Y.  Peckp  17  Vt  802,  44  Am.  Dec.  340; 
Hall  ▼.  Williams,  6  Pick.  282,  17  Am. 
Dec.  850;  Brainerd  ▼.  Fowler,  119  Mass. 
265;  Bank  of  North  America  ▼.  Wheeler, 
28  Conn.  488,  78  Am.  Dec  688;  Bhom- 
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way  v.  Stiliman,  4  Cow.  292. 16  Am.  Dec 
874;  Evans  Y.  Tatem,  9  Serg.  A  B.  258^ 
11  Am.  Dec  717;  Benton  ▼.  Bugot,  10 
Berg.  A  B.  240;  Kemp  ▼.  Mandell,  9 
Leigh,  12;  Hensley  ▼.  Force,  12  Ark. 
766;  Davis  ▼.  Lane,  2  Ind.  648,  64  Am. 
Dec  468;  Bnchanan  t.  Port,  6  Ind.  264; 
Lawrence  t.  Jarvis,  82  DL  804;  Zepp  t. 
Eager.  70  Dl.  228. 

"•Wright  V.  Bojnton,  87  N.  H.  9.  7S 
Am.  Dec  819;  Judkins  t.  Union  F.  laa. 
Co..  87  K.  H.  470;  Beale  ▼.  Benjmiii, 
80  N.  J.  Law,  216. 
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sister  state.  But  where  the  suit  is  upon  a  decree  in  chanoery,  it  is 
held  that  this  is  not  a  good  plea.  For  proceedings  in  the  courts  of 
chancery  are  not  regarded  as  records,  at  least  at  common  law.  In 
such  a  case,  if  the  defendant  means  to  deny  the  existence  of  the 
decree,  he  should  frame  his  plea  so  as  to  meet  the  averment  in  the 
•declaration,  and  the  tender  of  issue  should  conclude  to  the  country.^ 

§  886.    IncompleteneBS  of  BecorcL 

The  insertion  in  a  transcript  of  a  foreign  record  of  matters  which 
do  not  properly  belong  to  tba  record  is  no  ground  for  the  suppression 
of  the  entire  transcript.  Nor  will  such  transcript  be  suppressed  on 
the  ground  that  a  material  part  of  the  record  appears  to  have  been 
fraudulently  suppressed,  when  there  is  nothing  in  the  record  to  show 
ihat  the  omitted  part  was  attainable  by  the  clerk.  It  will  be  pre- 
sumed that  the  omitted  papers  had  been  lost  or  destroyed,  rather 
than  that  they  were  fraudulently  withheld.^ 

I  887.    Want  of  Jorisdiotioiu 

It  is  well  settled  doctrine  that  if  the  court  which  renders  a  judg- 
ment  has  no  jurisdiction  over  the  parties  or  the  subject-matter,  it  is 
always  open  to  the  defendant  to  show  this  fact  when  he  is  sued  on 
the  judgment  in  another  state.  In  such  a  case  he  is  not  to  be  confined 
io  the  single  plea  of  ntiZ  tiel  record^  but  is  at  liberty  to  plead  the  want 
of  jurisdiction  specially.  For  instance,  he  can  show  that  the  attorney 
had  no  power  or  authority  to  confess  judgment  against  him,  and 
while  such  a  plea  is  pending,  it  is  error  to  render  judgment  on  the 
plea  of  nul  tiel  record."*  The  whole  subject  of  jurisdictional  inquiries 
will  be  fully  considered  in  the  next  division  of  this  chapter. 

» Evans  v.  Tatem,  9  Serg.  &  R  268,        wHindmaa  v.   MsduOl,  8   Greeaa 
11  Am.  Dec.  717.  (Iowa).  17a 

^Qunn  V.  Howell.  85  Ala.  144^  78 
Am.  Dec.  481 
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§  888.    Personal  Disability  of  Defendant. 

As  to  whether  the  personal  disability  of  the  defendant,  at  the  time 
the  judgment  was  rendered  against  him,  is  a  good  defense  to  an  action 
on  snoh  judgment  in  another  state,  the  question  depends  upon  the 
status  of  the  judfi^ent  in  the  state  of  its  rendition.  Its  validity  must 
be  tested  by  the  laws  of  that  state.  If  the  coverture,  infancy,  or 
insanity  is  regarded,  in  the  state  where  the  judgment  is  rendered,  as 
making  the  judgment  absolutely  void,  that  invalidity  may  undoubt- 
edly  be  shown  against  it  in  any  other  jurisdiction.  If  on  the  other 
hand,  the  rendition  of  a  judgment  against  such  a  person  is  regarded, 
in  the  state  where  it  is  given,  as  a  mere  irregularity  or  error  in  fact^ 
having  no  greater  effect  than  to  make  the  judgment  voidable  on  a 
proper  direct  proceeding  for  that  purpose,  then  it  will  not  be  a  good 
defense  to  an  action  on  the  judgment  in  another  state.^  This  rule 
is  illustrated  by  a  case  ruled  in  Iowa.  The  action  was  on  a  judg* 
ment  rendered  by  a  court  of  general  jurisdiction  in  a  sister  state. 
The  defendant  answered  that  the  judgment  was  void  because  ren- 
dered  while  he  was  a  minor,  upon  a  contract  not  made  for  necessa- 
ries; that  he  did  not  appear  and  defend  said  suit  by  guardian,  but 
by  an  attorney,  whom  he  had  no  power  to  appoint;  that  said  court 
therefore  acquired  no  jurisdiction  over  his  person  or  property;  and 
that  upon  arriving  at  his  majority  he  disavowed  the  said  judgment, 
the  contract  upon  which  it  was  founded,  and  the  appointment  of  said 
attorney.  The  trial  court  sustained  a  demurrer  to  this  answer,  and 
on  appeal  the  supreme  court  held  that  such  action  was  right.  Wright, 
G.  J.,  observed:  ''The  demurrer  was  properly  sustained.  Defend- 
ant's remedy  was  by  writ  of  error  coram  nobis  or  other  similar  process 
in  the  court  where  the  judgment  was  rendered.  If  there  was  an  error 
in  fact  in  permitting  defendant  to  appear  by  attorney,  when  a  minor, 
it  was  an  irregularity,  and  as  such  no  more  affected  the  validity  of 
the  judgment  than  if  it  had  been  an  error  in  law.  In  either  ease, 
the  error,  whether  of  law  or  fact,  does  not  render  a  judgment  void; 
but  a  party  may  have  his  remedy  in  the  state  where  the  judgment 

»<0n  the  validity  of  aach  JndgmanU,  lee  supra,  voL  1,  8§  188, 198, 208. 
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was  rendered  either  in  the  same  or  in  an  appellate  tribunal.  The 
defense  oannot  prevail  here;  for,  until  set  aside,  the  judgment  would 
have  full  force  and  effect  in  Ohio,  and  is  *en titled  to  the  same  here. 
The  error  does  not  go  to  the  jurisdiotion  of  the  court. *"  ^ 

S  889.    Error  and  Irregularily. 

The  courts  will  not  assume  to  review  or  correct  judgments  ren- 
dered in  other  states.  And  it  is  therefore  no  good  defense  to  an 
action  on  a  sister  state  judgment  that  the  same  is  erroneous  or  irreg* 
vIbt,  if  not  absolutely  yoid.^  Further^  all  reasonable  presumptions 
will  be  indulged  in  favor  of  the  regularity  of  such  judgments.  Thus, 
while  ordinarily  judgments  can  only  be  entered  in  term  time,  yet 
where  the  duly  authenticated  record  of  a  court  of  general  jurisdiotion 
of  a  sister  state  shows  a  judgment  entered  in  vacation,  it  will  be  pre* 
sumed,  in  the  absence  of  any  showing  to  the  contrary,  that  such  a 
judgment  was  authorized  by  the  laws  of  that  state.^ .  On  the  same 
principle,  the  objection  that  the  judgment  has  not  been  signed  by 
the  judge  is  of  no  avail ;  for  it  will  be  presumed  that  by  the  law  of 
the  state  where  the  judgment  was  rendered  such  signature  was 
unnecessary.**^ 

§  890.    Payment. 

The  defense  of  payment  may  be  set  up  in  an  action  on  any  judg- 
ment, domestic  or  foreign.  But  the  fact  that  the  plaintiff  in  the 
original  judgment  has  taken  out  execution  thereon  and  levied  on  and 


vf  Milne  ▼.  Van  Buskirk,  9  Iowa,  66& 
fiee  also  Hanna  v.  Read,  102  Dl.  596,  40 
Am.  Rep.  COa 

iMEinnier  ▼.  Einnier.  45  K.  T.  685,  6 
Am.  Rep.  182;  Olds  v.  Glaze,  7  Iowa,  86; 
Strnble  v.  Malone,  8  Iowa,  686;  Rocco 
▼.  Hackett,  2  Bosw.  579;  Hassell  v. 
Hamilton,  88  Ala.  280;  Conway  v.  EIH- 
ton,  14  Ark.  860;  Crawford  y.  Simonton, 
7  Port  110. 

1"  Dodge  V.  ColBn,  15  Eans.  277;  Mo- 
Lendon  ▼.  Dodge,  82  Ala.  491. 

^French  v.  Pease,  10  Eans.  51.    In 


this  case,  Valentine,  J.,  observed:  "Aa 
Buch  a  Judgment  would  be  valid,  and 
entitled  to  full  faith  and  credit,  in  Ean- 
sas,  if  rendered  here,  it  must  be  pre- 
sumed prima /a<»e  that  it  it  valid  and 
entitled  to  full  faith  and  credit  in  Con- 
necticut.  We  cannot  auppoee  without 
proof  that  what  would  be  valid  in  our 
own  Btate,  if  rendered  here,  would  be 
void  in  any  other  state  if  rendered  there. 
And  in  general,  whenever  a  Judicial  rec- 
ord, which  would  be  valid  and  binding 
if  made  in  this  state,  comes  properly 
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adyertised  for  9ale  the  lands  of  the  defendant  situate  within  the  juris* 
diction  in  which  the  judgment  was  entered,  affords  no  ground  for  a 
continuance  of  the  suit  up<$n  such  foreign  judgmenti  as  it  shows  na 
present  defense  to  the  action .^'^ 

I  891.    Abjudication  In  Bankruputcy. 

If,  by  the  laws  and  pcactice  of  one  state,  a  discharge  in  bankruptcy 
is  a  good  defense  there  to  a  judgment  xecovered  after  such  discharge 
was  obtained,  but  founded  on  a  claim  which  existed  batare  the  com- 
mencement of  the  bankruptcy  proceedings,  the  discharge  will  be  a 
good  defense  to  an  action  on  the  judgment  in  another  state,  although 
the  rule  in  the  latter  state  upon  judgments  recovered  in  that  state 
may  be  different.^^  Where,  pending  a  suit  in  a  state  court,  the 
defendant  pleaded  that  he  had  been  adjudicated  a  bankrupt  and 
prayed  a  stay  of  proceedings,  but  subsequently  withdrew  the  plea  and 
confessed  judgment,  such  conduct  amounted  to  a  new  promise  to  pay 
and  an  agreement  that  the  judgment  should  bind  him,  and  precluded 
him,  in  a  subsequent  suit  on  the  judgment,  from  making  any  defense 
which  arose  prior  to  the  confession,  including  the  defense  of  bank- 
ruptcy; and  under  such  facts,  the  plea  of  bankruptcy  would  not  avail 
as  a  defense  to  a  suit  on  the  judgment  in  another  state.^ 

§  892.    Statute  of  liimitationfl. 

The  statute  of  limitations  of  the  state  of  the  forum  may  be  pleaded 
in  defense  to  an  action  on  a  judgment  of  a  sister  state,  if  the  statute 
is  so  framed  as  to  include  judgments.^    And  such  an  action  will  be 


authenticated  from  another  state,  it 
will  be  preBomed  to  be  valid  and  bind- 
ing in  the  state  from  which  it  comes 
an  til  the  contrary  is  shown;  and  an  til 
the  contrary  is  shown,  fall  faith  and 
credit  will  be  given  to  it  here,  and  if 
any  person  controverts  its  validity,  he 
must  show  its  invalidity  by  proper  evi- 
dence. ** 

101  Field  V.  Sanderson,  84  Mo.  542,  86 
▲m.  Dec.  IZL 
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i^'Haggerty  ▼.  Amory,  7  Alien,  4fi8u 
See  farther,  Bradford  v.  Rice,  lOS  Kasa. 
478;  Revere  Copper  Co.  ▼.  Dimock,  90 
N.  Y.  88;  Anderson  y.  Anderson,  66  Ga. 
618, 88  Am.  Rep.  797. 
^Anderson  v.  daric,  70  Ga.  869l 
^McElmoyle  v.  Cohen.  18  Pet  819; 
Kapler  v.  Gidiere,  1  Spears  £q.  916,  40 
Am.  Dec.  618;  Reid  t.  Boyd«  18  Tax. 
941,  66  Am.  Dec  61. 


Cb.  22]  JUDOMEKTS  OF  CX>UBT8  OF  A  8I8TEB  8TATB.  §  892 

bftired  by  the  Btatate,  when  the  prescribed  period  has  elapsed  since 
the  rendition  of  the  judgment,  notwithstanding  it  appears  that  the 
judgment  has  been  reviyed,  in  the  court  where  it  was  rendered,  in 
time  to  save  the  bar  of  the  statute,  when  the  revival  was  had  upon 
merely  ex  parte  proceedings,  without  any  notice  to  the  defendant,  who 
was  not  a  resident  of  the  state.  For  the  purpose  of  enforcing  it 
beyond  the  jurisdiction  of  the  state,  such  judgment  of  revival  is  a 
mere  nullity,"* 

The  statute  of  limitations  to  be  applied  is  the  statute  of  the  state 
where  suit  is  brought  on  the  judgment,  not  that  of  the  state  where  the 
judgment  was  rendered.  "Bemedies  are  to  be  regulated  and  pur* 
sued  according  to  the  Ux  fori,  the  law  of  the  place  where  the  action 
is  instituted,  and  not  by  the  lex  loei  cantraetua,  or  the  law  of  the 
place  where  the  contract  was  made  or  the  judgment  rendered. ** 
Hence  in  an  action  on  a  sister  state  judgment,  it  is  quite  immaterial 
what  may  be  the  period  prescribed  for  suing  on  judgments  by  the  ^ 
statute  of  limitations  of  that  state.  If  any  limitation  exists,  it  must 
be  found  in  the  laws  of  the  state  where  the  suit  is  brought.  And  if 
the  statute  of  the  latter  state  is  restricted  in  terms  to  domestic  judg- 
ments, then  there  is  no  limitation  to  a  suit  on  a  judgment  from  a 
sister  state,  except  such  as  lies  in  the  common  law  presumption 
against  any  judgment  after  twenty  years.^  It  follows  that  although 
a  judgment  is  barred,  as  a  cause  of  action,  by  the  statute  of  limita- 
tions of  the  state  in  which  it  was  rendered,  yet  an  action  may  be 
maintained  upon  it  in  the  courts  of  another  state,  if  the  statute  of 
the  latter  state  has  not  run  against  it;  in  such  cases  it  is  the  Uxfori 
which  governs.^*'  But  in  at  least  one  state  (West  Virginia),  by  the 
express  terms  of  the  code,  a  judgment  obtained  in  another  state  is 
not  barred,  if  not  barred  in  the  state  where  rendered.^** 

Which  clause  of  the  statute  is  to  be  applied  to  actions  on  foreign 
judgments,  or  whether  its  provisions  embrace  such  causes  of  action 
at  all,  is  a  question  which  may  sometimes  cause  no  little  embarrass- 

^Kbj  v.  Walter,  2S  Eans.  111.  See  also  Stewart  ▼.  Spanlding,  72  OaL 

"•Gulifek  V.  Loderp  18  N.  J.  Law,  68.     884, 18  Pac.  Rep.  661.  i^  T  y^ c  X  ,  (^  ^  7 
Ml  MiUer  V.  Brenham,  68  N.  Y.  88.        » Watkins  ▼.  Wortman,  19  W.  Ya  78;    / 

Ooda  186^  €.104,  §  18w 
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meni.  In  an  early  New  York  case  it  was  said:  ""The  statote  of 
limitations  may  be  pleaded  to  all  actions  of  debt  upon  simple  oon- 
tract;  and  the  judgment  upon  which  the  suit  is  brooght  [one-xendered 
in  Connecticut]  cannot,  according  to  the  settled  doctrine  of  this 
court,  be  viewed  in  any  higher  light.  **  ^*  But  the  more  approved  rule 
is  that  such  judgments  do  not  come  within  the  usual  clause  of  the 
statute  relating  to  actions  ''on  contract  or  debt  without  specialty." 
The  limitation  must  be  looked  for  in  the  provisions  of  the  statute 
specifically  applicable  to  judgments  and  other  debts  of  record.*^  The 
question  will  then  be,  whether  such  provisions  are  broad  enough  to 
cover  the  case  of  judgments  from  another  state,  or  must  be  restricted 
to  domestic  judgments.  And  this  must  be  determined,  in  each  state, 
by  the  wording  of  its  own  statute.  In  Texas,  a  judgment  of  a  court 
of  record  of  a  sister  state  is  barred  only  by  the  space  of  time  which 
would  cut  off  a  suit  on  a  domestic  judgment,  viz.,  ten  years.^ 

The  statute  is  unconstitutional  if  its  effect  is  to  entirely  prevent 
the  enforcement  of  a  judgment  recovered  in  another  state.  This 
principle  was  clearly  brought  out  in  a  case  decided  in  California.'^ 
It  appeared  that  a  statute  of  that  state  provided  that  ''an  action  upon 
any  judgment,  contract,  obligation,  or  liability,  for  the  payment  of 
money  or  damages,  obtained,  executed,  or  made  out  of  this  state,  can 
only  be  commenced  within  two  years  from  the  time  the  action  has 
accrued  or  shall  accrue."  Giving  to  this  statute  a  retrospective 
effect,  as  required  by  its  terms,  it  would  apply  to  the  case  at  bar  (a 
judgment  recovered  in  another  state),  and  would  altogether  out  off 
the  remedy  upon  it,  whereas  the  former  statute  of  limitations  bad 
not  yet  run  against  it.  The  court  said :  "It  is  well  settled  that  a 
judgment,  in  this  sense  of  the  constitution,  is  a  contract,**  that  is,  in 
the  sense  of  the  prohibition  against  laws  impairing  the  obligation  ci 


u*Hubbell  V.  Coudrey,  6  Johoi.  182. 
Thig  deciBion  was  rested  upon  Duplein 
V.  De  Rover,  2  Vem.  640,  wbere  the 
•tatate  of  limitationB  was  pleaded  to  a 
auit  in  chancery  on  a  Judgment  recov- 
ered in  France,  and  Cowper.  C.  J.,  ad- 
mitted  the  plea,  and  said  that  a  Jadg- 
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meat  In  France  mutt  be  considered  im 
England  as  a  debt  by  simple  contract 

iT^Patten  v.  Ray,  4  Cal.  287;  Svans  v. 
deary,  126  Pa.  St.  204,  17  AU.  Rep. 
440. 

171  Clay  V.  Clay,  18  Tex.  196;  Spans  v. 
Crummerford,  20  Tex.  216. 

i»8carborongh  v.  Dugan,  10  OaL  806L 


€b.22] 


JUDGMEKIB  or  OO0BT8  OF  ▲  8IBTSB  STATE. 


§892 


taatxMiBj^  And  since  the  entize  denial  of  a  remedy,  by  the  enact* 
ment  of  a  period  of  limitation  which  has  already  ran,  is  equivalent 
to  an  impairment  of  the  obligation  of  the  contract,*'^  it  follows  that 
the  statute  coald  not  constitntionally  apply  to  the  present  case. 

The  statute  of  limitations  is  available  as  a  defense  only  against 
the  judgment,  not  against  the  original  cause  of  action.  That  is,  in 
an  action  on  a  judgment  rendered  in  another  state,  it  is  not  a  good 
defense  that  the  original  cause  of  action  would  have  been  barred  by 
the  statute  of  limitations  of  the  state  where  such  judgment  is  sued 
on ;  for  prescription  against  the  original  cause  of  action  would  be 
governed  by  the  limitation  law  of  the  state  where  the  suit  was  origi* 
nally  brought,  and  must  be  interposed  in  that  suit  before  judgment.^" 
Further,  a  state  statute  which  enacts  that  "no  action  shall  be  main- 
tained on  any  judgment  or  decree  rendered  by  any  court  without  this 
state  against  any  person  who,  at  the  time  of  the  commencement  of 
the  action  in  which  such  judgment  or  decree  was  or  shall  be  ren- 
dered, was  or  shall  be  a  resident  of  this  state,  in  any  case  where  the 
cause  of  action  would  have  been  barred  by  any  act  of  limitation  of 
this  state,  if  such  suit  had  been  brought  therein," — is  unconstitutional 
and  void,  as  it  destroys  the  right  of  a  party,  in  certain  cases,  to  enforce 
a  judgment  regularly  obtained  in  another  state,  and  is  therefore  in 
conflict  with  art.  4,  §  1,  of  the  constitution.^'*  fiut  it  is  held  that 
where  a  note  made  in  Wisconsin,  the  maker  and  holder  of  which 
were  residents  there,  had  been  barred  and  the  debt  thus  extinguished 
(by  the  laws  of  that  state  as  interpreted  by  its  courts),  and  the  note 
was  then  sued  upon  in  a  court  of  Illinois,  the  defense  upon  the  lex 
loci  eontraetus  if  set  up  there  would  have  been  good,  and  a  judgment 
upon  such  note,  entered  by  confession  upon  warrant  of  attorney, 
would  be  set  aside,  or  its  collection  enjoined,  upon  that  ground,  in  the 


i»xhls  proposition  it  open  to  very 
•erious  doabt.  See  iupra,  toI.  1.  %%  7- 
11.  Bat  the  coDstitutional  objection  to 
•Qch  a  itatnte  may  well  be  rested  on 
the  requirement  that  "full  faith  and 
credit*  be  given. 

^^  Chapman  v.  Douglas  County,  107 
U.  a  848,  S  Sup,  Ct  Rep.  eS;  Price  v. 


Hopkin,  18  Mich.  818;  Osborn  v.  Jainei, 
17  Wit.  678;  Anld  v.  Butcher.  2  Kant. 
185;  Black,  Const.  Prohib.  g  152. 

17B  Carter  v.  Adamson,  21  Ark.  287. 
See  also  Goodnow  v.  Stryker,  61  Iowa, 
261, 14  N.  W.  Rep.  845. 

17*  Christmas  v.  Russell,  5  WaU.  290; 
Dodge  V.  CofDn,  16  Eans.  277. 
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niinoiB  eonrt;  and  therefore  the  ooarts  of  Wisconmn  may  relieve' 
against  sooh  jodgment.^^  A  judgment  rendered  in  one  state,  based 
on  the  statate  of  limitations,  where  the  court  had  jurisdiction  of  the 
parties  and  the  cause  of  action,  is  a  bar  to  a  suit  in  another  state  aa 
the  same  cause  and  between  the  same  parties.^ 


§  8S8.    Affidavit  of  Defense  BequiredL 

Where  the  local  statate  authorizes  judgment  to  be  entered  up  by 
way  of  default  if  no  affidavit  of  defense  is  filed,  a  judgment  of  a  sis- 
ter  state  is  such  a  cause  of  action  as  will  fall  within  this  practice.'^ 


Part  IV.    JuBxsDionoirAL  Ihquibisb. 

§  884.    Want  of  Jurlediction  DeBtroys  Effect  of  the 

Judgment. 

As  a  judgment  or  decree  rendered  without  any  jurisdiction  of  the 
person  of  the  defendant  is  utterly  void,  so  it  is  not  capable  of  being 
enforced,  nor  entitled  to  recognition  or  to  be  received  with  ""faith  and 
credit,"  in  any  other  state.^  "The  judgment  or  decree  of  a  sister 
state  is,  as  a  general  role,  conclusive  as  to  the  rights  of  the  parties, 
unless  there  be  a  want  of  jurisdiction  in  the  court  pronouncing  it»  or 
fraud  has  been  practised  in  its  procurement,  or  there  has  not  been 
any,  or  only  constructive,  service  of  process  on  the  defendant,  and 
the  proceedings  have  been  carried  on  without  his  appearanee."  ^ 
Thus,  a  judgment  in  personam  upon  an  obligation  for  the  payment  of 
money,  rendered  by  a  court  of  one  state  and  under  the  laws  thereof^ 
is  not  valid  as  against  a  citizen  of  another  state,  who  has  never  been 
served  with  process  nor  appeared  to  the  suit,  nor  had  any  other 
knowledge  or  notice  of  it;  and  such  judgment  cannot  be  enforced 

^  Brown  v.  Parker.  28  Wis.  21.  12  Gray,  201,  71  Am.  Deo.  748;  Ovar^ 

>**  Sweet  V.   Brackley.  68  Me.  846;  street  v.  Shannon,  1  Mo.  029;  Morris  v. 

Weeks  y.  Harriman  (N.  H.),  18  Atl.  Rep.  Bailey,  10  La.  Ann.  2;  Ck>mmonwealth 

87.  V.  Eirkbride,  2  Brewst  410. 

mMcaeary  v.  Faber,  6  Pa.  8t  470.  i«i  Rogers  v.  Rogers,  10  B.  Mon.  8S^ 

^  Gillespie  v.  Commercial  Ins.  Co.,  878. 
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againflt  the  property  of  Buoh  a  defendant  located  in  the  state  of  hia 
residence.^  Even  under  the  articles  of  confederation  it  was  held 
that  a  judgment  obtained  in  Massachusetts,  in  a  foreign  attachment 
where  there  was  no  personal  notice  to  the  defendant,  could  not  be 
considered  as  conclusive  evidence  of  the  debt,  when  made  the  basia 
of  a  suit  in  Pennsylvania,  and  therefore  the  defendant  ought  still  to 
be  at  liberty  to  controvert  and  deny  it.  "'The  articles  of  confedera* 
tion  must  not  be  construed  to  work  such  evident  mischief  and  injus* 
tiee  as  are  contained  in  the  doctrine  urged  for  the  plaintiff."  ^ 

*§  996.    WKBt  nt  9izxlBdlctlon  Apparent  on  the  BecorcL 

It  will  sometimes  happen,  although  not  frequently,  that  the  record 
of  a  judgment  rendered  in  another  state,  when  produced,  will  show 
on  its  face,  that  there  was  no  jurisdiction  in  the  court  to  pronounce 
the  judgment.  Whenever  this  is  the  case,  the  document  is  stripped 
of  its  character  and  dignity  as  a  record,  no  presumptions  will  be 
indulged  in  its  favor,  and  it  will  not  be  treated  as  possessing  any 
force  or  validity  whatever.^  ''The  judgment  of  a  court  of  general 
jurisdiction  in  any  state  in  the  Union,"  said  the  court  in  New  York  at 
an  early  day,  ^is  equally  conclusive  upon  the  parties  in  all  the  other 
states  as  in  the  state  in  which  it  was  rendered.  This,  however,  is 
subject  to  two  qualifications :  First.  If  it  appear  by  record  that  the 
defendant  was  not  served  with  process,  and  did  not  appear  in  person 
or  by  attorney,  such  judgment  is  void ;  and  second,  if  it  appear  by 
the  record  that  the  defendant  appeared  by  attorney,  the  defendant 
may  disprove  the  authority  of  such  attorney  to  appear  for  him."  ** 
But  in  an  action  on  a  judgment  of  another  state,  a  recital  in  the  orig* 
inal  writ  that  the  defendant  was  an  "absent  and  absconding  debtor,  "^ 
where  that  is  merely  a  form  prescribed  by  law  in  that  state,  in  case 
of  trustee  process,  whether  the  defendant  is  in  the  state  or  not,  doea 
not  show  a  want  of  jurisdiction  of  the  person  of  the  defendant.^^ 

^Grover  ft  Baker  8.  M.  Ck>.  v.  Rad-  10;  TeBsier  v.  Lockwood,  18  Nebr.  167^ 

dUife.  66  Md.  611,  8  Ail.  Rep.  266.  84  K.  W.  Rep.  784. 

w  Phelps  V.  Holker,  1  DalL  261  (1788X  ^  Bhumway  v.  Stillman,  6  Wend.  447. 

»•  Middlesex  Bank  v.  Butman,  29  Me.  i^BisseU  v.  Wheelock,  11  Cufh.  277. 
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§  896.    Faresuxnption  in  Favor  of  JurlfldlctioiL 

When  a  coart  of  record  in  one  of  the  staieB  has  assomed  to  exercise 
joriediction  over  a  Babjeot-matter  in  oontroYeray  between  parties 
resident  in  that  state,  and  has  pronooneed  jodgment,  and  the  record 
of  such  jadgmenty  duly  authenticated  according  to  the  act  of  congress^ 
is  made  the  basis  of  an  action  in  another  state,  the  legal  presumption, 
in  the  absence  of  proof  to  the  contrary,  and  although  the  record  may 
be  silent  or  ambiguous  on  the  point,  is  in  favor  of  the  jurisdiction  of 
the  court  rendering  the  judgment.*^  **It  would  seem  to  be  clear," 
says  the  court  in  Kentucky,  "that  the  judgments  of  the  superior 
judicial  tribunals  of  one  of  these  states  are  j>nffta /acM  entitled  to  the 
presumption  in  every  other  state  that  they  were  rendered  by  com- 
petent authority.  They  cannot  therefore  be  impugned  by  a  mere 
allegation  of  want  of  jurisdiction.  But  he  who  would  defeat  a  judg* 
ment  on  this  ground  must  show  the  want  of  jurisdiction  by  appropriate 
allegations  of  facts,  unless  it  appear  on  the  face  of  the  judgment  or 
record  which  is  the  basis  of  the  action.**  ^  Hence,  for  example, 
where  the  plaintiff  produces  a  certified  copy  of  the  record,  which 
shows  service  on  the  defendant,  and  the  defendant  produces  another 
certified  copy  which  does  not  show  service,  but  the  two  records  are 
not  contradictory,  the  court  will  take  that  produced  by  the  plaintiff 
as  a  more  full  and  extended  record,  and  will  support  the  action.'* 
The  same  presumption  extends  to  findings  by  the  court  which  ren- 
dered the  judgment  on  the  subject  of  its  own  jurisdiction.  Where 
the  record  shows  that  the  court  considered  that  there  was  a  suflScient 
waiver  of  notice  under  their  laws,  it  wiU  be  so  held  in  the  court  where 
the  judgment  is  put  in  suit.^  Where  the  record  shows  the  return 
''executed  in  full"  on  the  summons,  this  will  be  considered  prima /aet« 
evidence  of  service.^    Where  the  transcript  showed  that  the  action 

^  Buffum  V.  Btimpson.  6  Allan,  601.  >*•  Davit  v.  Connelly's  Bxr.,  4  B.  Men. 

61  Am.  Dec.  767;  Stewart  v.  Stewart.  2fl  186. 

W.  Ya.  167;  Yeite  v.  McFadden.  8  Week.  ^  Barringer  ▼.  King,  6  Gray.  9. 

Not.  Cas.  68;  Lockhart  ▼.  Locke.  42  >>*  Knnn  v.  Storget,  S8  Ark.  888L 

Ark.  17;  Mills  v.  Stewart,  12  Ala.  00;  MBlackborn  v.  Jackson.  S6  Mo.  8Q8L 
Lincoln  ▼.  Tower,  S  McLean,  478;  DodfC 
V.  Coffin.  15  Eans.  277. 
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had  been  institnted  in  one  eommon  law  court,  and  by  agreement  of 
the  attorneys  of  the  parties  transferred  to  another,  with  a  waiver  of 
""all  possible  objections  to  the  jurisdiction"  of  the  latter  court,  but 
no  order  for  the  transfer  appeared  in  the  transcript,  and  after  several 
trials  and  continuances  final  judgment  was  rendered  without  the 
jurisdiction  of  the  court  ad  quern  being  called  in  question,  it  was  held 
that  the  presumption  was  in  favor  of  the  jurisdiction,  and  if  \he  court 
had  no  jurisdiction  it  must  arise  from  some  provision  of  law  which 
ought  to  have  been  Bhown.*** 

This  presumption  of  jurisdiction,  however,  does  not  exist  in  cases 
where  it  appears  of  record  that  the  defendant  was  a  non-resident  of 
the  state  where  the  original  judgment  was  rendered.  According  to 
the  United  States  supreme  court :  "  Whenever  it  appears  from  the 
inspection  of  the  record  of  a  court  of  general  jurisdiction  that  the 
defendant,  against  whom  a  personal  judgment  or  decree  was  ren* 
dered,  was,  at  the  time  of  the  alleged  service,  without  the  territorial 
limits  of  the  court,  and  thus  beyond  the  reach  of  its  process,  and  that 
he  never  appeared  in  the  action,  the  presumption  of  jurisdiction  over 
his  person  ceases,  and  the  burden  of  establishing  the  jurisdiction  is 
cast  upon  the  party  who  invokes  the  benefit  or  protection  of  the  judg- 
ment or  decree."  ^  And  even  a  recital  in  the  record,  that  it  appeared 
to  the  court  that  the  defendant  had  notice  of  the  pendency  of  the 
suit,  is  not  presumptive  evidence  that  the  defendant,  a  non-resident, 
was  served  with  notice  within  that  state.'^ 

I  887.    Jurisdiction  may  be  Inquired  Into. 

Except  in  a  very  few  states,  the  doctrine  is  firmly  settled  that 
when  the»jndgment  of  a  dome$tic  court  of  record  comes  collaterally 
in  question,  the  presumption  that  the  court  had  jurisdiction  of  the 
subject  and  parties  is  irrefragable  and  conclusive,  unless  want  of 
jurisdiction  distinctly  appears  on  the  face  of  the  record  J**  On  the 
other  hand,  any  judgment  coming  from  a  foreign  country  may  be 
impeached  on  this  grotrnd.*^    What,  then,  is  the   ftafiif,  in  this 

» Harper  ▼.  Kichol,  18  Tez.  161.  »  Supra,  toL  1,  g§  S71-«70. 

»  Galpin  v.  Page,  18  WaU.  860.  »  Supra,  §  886. 


IN  Downer  v.  Shaw,  82  K.  H.  877. 
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respeot,  of  jadgments  rendered  in  a  Bister  state  of  the  Union  ?  Are 
they  domestic  or  foreign  ?  We  have  just  seen  that  jarisdiotion  is  pre- 
flumed;  bat  is  this  presumption  final  and  incontrovertible  or  not? 
The  answer  must  depend  upon  the  farther  question,  what  is  the  effect, 
in  this  regard,  of  the  provision  of  the  constitution  that  "full  faith  and 
<3redit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state  ?"  For  it  is  by  this  provis- 
ion alone  that  such  judgments  are  differentiated  from  strictly  foreign 
judgments.  When  this  clause  of  the  organic  law  first  received  an 
authoritative  interpretation,  in  the  case  of  MUU  v.  Duryee,^  the  very 
broad  and  general  terms  of  that  decision  were  understood,  by  the  state 
courts  generally,  to  exclude  the  idea  that  any  pleas  whatever  would 
be  allowable  in  an  action  on  a  sister  state  judgment,  save  only  such 
as  would  be  pleadable  against  the  judgment  in  the  state  of  its  rendi- 
tion, fiut  the  question  of  jurisdiction  was  not  raised  in  that  eaae, 
and  the  decision  does  not  bear  directly  upon  it.  And  the  rule  in 
MUli  V.  Duryee  was  afterwards  qualified  and  explained,  so  that  its 
true  value  as  an  exposition  of  the  constitutional  provision  came  to 
be  better  understood.  And  later  decisions  of  the  same  court  settled 
the  doctrine  that  the  language  in  question  did  not  place  such  judg- 
ments in  all  respects  on  the  footing  of  domestic  judgments,  bnt  only 
in  respect  to  their  conclusiveness  on  the  merits,  and  was  not  intended 
to  preclude  an  inquiry  into  the  jurisdiction  of  the  court  rendering  the 
judgment.*^  To  this  view  the  supreme  court  has  always  steadfastly 
Adhered.    And  the  same  has  been  accepted,  on  that  authority,  or 


^TCranch,  481. 

^  D' Arcy  ▼.  Ketchum.  11  How.  165, 
17C.  In  this  case  Catron,  J. ,  said :  **  On 
the  other  hand,  the  international  law 
aa  it  exifted  among  the  states  in  1790 
was,  that  a  Judgment  rendered  in  one 
state,  assuming  to  bind  the  person  of 
a  citizen  of  another,  was  Toid  within 
the  foreign  state  when  the  defendant 
had  not  been  serred  with  process  or 
▼oluntarily  made  defense,  because  nei- 
ther the  legislative  Jnrisdictton,  nor 
that  of  courts  of  Justice,  had  binding 
force.    Subject  to  this  established  prin- 
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dple,  congress  also  legislated;  and  the 
question  is.  whether  it  was  intended  to 
overthrow  this  principle,  and  to  declare 
a  new  mle,  which  would  bind  the  dti* 
zens  of  one  state  to  the  laws  of  anotli- 
er.  .  .  •  .  There  was  no  efU  in 
this  part  of  the  existing  law,  and  ao 
remedy  called  for,  and  In  our  opinion 
congress  did  not  intend  to  overthraw 
the  old  rale  by  the  enactment  that  sodi 
faith  and  credit  shoold  be  given  to  rec- 
ords of  Judgments  as  they  liad  in  tlie 
state  where  made.  * 
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lodependenUjr  worked  out,  by  all  the  state  courts.  Bo  that  the  role 
is  now  settled  beyond  possibility  of  change  or  oontradiotioQi  that,  in 
an  action  on  a  judgment  of  a  court  of  a  sister  state,  it  is  open  to 
the  defendant  to  deny  the  jurisdiction  of  the  court  rendering  the  judg- 
ment over  his  person  or  the  subject-matter  of  the  suit.'"*  ""The  rule 
seems  to  be  well  settled/'  says  the  supreme  court  of  Nebraska,  "that 
the  judgment  of  a  state  court,  so  authenticated,  is  conclusive  upon 
the  merits  or  subject-matter  of  the  suit,  but  that  it  does  not  exclude 
rach  defenses  as  inquire  into  the  jurisdiction  of  the  court  in  which  it 
was  pronounced,  or  the  right  of  the  state  itself  to  exercise  authority 
over  the  person  or.  the  subject-matter  of  the  suit,  or  to  plead  as  a 
defense  to  an  action  on  such  judgment  a  release,  payment,  or  lim- 
itation by  common  law  prescription  or  statute,  or  fraud  in  obtaining 
the  judgment.''  ^  Where  suit  is  brought  against  two  defendants,  on 
a  judgment  rendered  in  a  sister  state,  one  of  such  defendants  can 
plead  a  want  of  jurisdiction  in  the  foreign  court  over  his  co-defend- 
ant.*"    The  judgment  of  a  state  court  may  be  collaterally  questioned 


^jyAiey  ▼.  Eatchmn,  11  How.  166; 
Bischofl  ▼.  Watbered,  9  WaU.  81d; 
Board  of  Pablic  Works  ▼•  Ck>lumbia 
College,  17  WalL  621;  Thompson  t. 
WUtman,  18  WalL  467;  Galpin  t.  Page, 
18  WalL  860;  Eiv>wl6S  t.  Gaslight  Co., 
10  WalL  68;  Hill  t.  Mendenhall.  21  WalL 
468:  Arnott  t.  Wood»  1  DiU.  862;  Hall 
T.  Williams,  6  Pick.  288,  17  Am.  Dec 
856;  Folger  t.  Columbian  Ins.  Co.,  00 
Mass.  267,  06  Am.  Dec.  747;  Mowry  t. 
Chase.  100  Mass.  70;  Carleton  t.  Bick- 
ford,  18  Gray,  601,  74  Am.  Dec  662; 
Wright  T.  Andrews,  180  Mass.  140;  BIs- 
sell  T.  Wheclock.  11  Cush.  277;  BisseU 
T.  Briggs,  0  Mass.  462,  6  Am.  Dec  88; 
McDermott  t.  Clary,  107  Mass.  601; 
Aldrich  ▼.  Kinney,  4  Conn.  880, 10  Am. 
Dec  161;  Rathbone  ▼.  Terry,  1  R.  L  78; 
Black  T.  Black,  4  Bradf.  8urr.  174; 
Kerr  ▼.  Kerr,  41  N.  Y.  272;  Bhumway  ▼. 
8tUlman,  4  Cow.  202, 16  Am.  Dec  874; 
8tarbuck  ▼.  Murray,  6  Wend.  148,  21 
Am.  Dec  172;  Borden  ▼.  Fitch,  16 
Johns.  121,8  Am.  Dec  226;  Reel  t. 
Elder,  62  Pa  8t  808;  Noble  ▼.  Thomp- 


son Oil  Co.,  70  Pa.  8t  86i  21  Am.  Rep. 
66;  Gatbrie  t.  Lowry,  84  Pa.  8t  688; 
Mitchell  ▼.  Ferris,  6  HoubL  (DeL)  84; 
Wemwag  t.  Pawling.  6  Gill  A  J.  600, 
26  Am.  Dec  817;  Stewart  ▼.  8tewart,27 
W.  Ya.  167;  Davis  V.  8mith.  6  Ga.  274, 
47  Am.  Dec  270;  Brasswell  ▼•  Downs, 
11  Fla.  62;  Miller  t.  Bwing,  8  8m.  ft 
Mar.  421;  Norwood  ▼.  Cobb,  16  Tex. 
600;  Barrett  ▼.  Oppenheimer,  12  Heisk. 
208;  Pennywit  t.  Foote,  27  Ohio  St 
600,  22  Am.  Rep.  840;  Spier  ▼.  Ck>rU,  88 
Ohio  &L  286;  Westcott  ▼.  Brown,  18 
Ind.  88;  Welch  t.  Sykes,  8  Gilm.  107, 
44  Am.  Dec  680;  Bimeler  ▼.  Dawson,  4 
Scam.  686,  80  Am.  Dec  480;  Lawrence 
▼.  Jaryis,  82  Ul.  804;  Zepp  ▼.  Hager,  70 
m.  228;  Barlow  t.  Steel.  66  Mo.  611; 
Marr  ▼.  Wetzel,  8  Colo.  2;  Rape  ▼. 
Heaton,  0  Wis.  828,  76  Am.  Dec.  260. 

M  Eaton  ▼.  Hasty,  6  Nebr.  410, 428,  20 
Am.  Rep.  866.  See  also  Wilcox  ▼•  Kas- 
sick,  2  Mich.  166. 

**>Mackay  y.  Gordon,  84  N.  J.  Law, 
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or  attacked  in  a  federal  eoart  sitting  in  the  same  state,  for  a  want 
of  jurisdiction  over  the  snbject-matter  or  of  notice  to  the  defendant 
the  same  as  if  it  were  a  judgment  of  a  court  of  another  state.^  In 
MiBsissippiy  it  is  held  that  a  judgment  rendered  against  a  person 
after  his  death  is  void  for  want  of  jurisdiction;  and  since,  in  actions 
on  judgments  of  other  states,  it  is  competent  to  deny  the  jurisdiction, 
it  is  admissible,  for  the  purpose  of  defeating  such  action,  to  aver  that 
the  defendant  was  dead  when  the  judgment  .was  rendered."* 

But  there  are  sometimes  cases  in  which  the  inquiry  into  the  ques- 
tion of  jurisdiction  comes  so  close  to  an  examination  of  the  merits  as 
to  call  for  a  nice  discrimination.  This  is  illustrated  by  the  ease  of 
Rocco  ▼•  Hackett.^  This  was  an  action  brought  in  New  York  upon 
a  judgment  rendered  by  a  court  in  Massachusetts,  in  an  action  to 
which  the  defendant  had  appeared  after  being  personally  served  with 
process.  It  appeared  that  the  judgment  sued  on  was  itself  rendered 
upon  an  earlier  judgment  against  the  same  defendant  in  another  court 
of  Massachusetts.  And  the  defendant  ofifered  to  prove  that  he  never 
had  notice  of  the  original  action,  was  not  a  resident  of  Massachusetts, 
and  was  not  served  with  process  in  that  suit.  But  the  court  in  New 
York  refused  to  admit  such  evidence,  for  the  reason  that  the  merits 
of  the  judgment  now  in  suit  could  not  be  inquired  into  again,  and 
that  although  the  courts  of  New  York  might  have  held  the  original 
judgment  void,  yet  as  the  Massachusetts  court  had  not  done  so,  but 
had  rendered  a  new  judgment  upon  it,  that  new  judgment  must  bo 
considered  as  conclusive  of  the  question. 

{  898.    BeqnlsiteB  of  Flea  Densrlngr  Jnrlsdictioiu 

The  defendant  being  at  liberty,  in  an  action  on  a  judgment  of 
another  state,  to  impeach  it  for  want  of  jurisdiction,  as  we  have  just 
shown,  the  rule  is  next  to  be  stated  that  the  plea  denying  the  juris- 
diction of  the  court  must,  by  certain  and  positive  averments,  nega- 
tive every  fact  from  which  the  jurisdiction  might  arise."*    Thus,  it  ia 

«t  Swift  V.  Meyers,  87  Fed.  Rep.  87.  ^s  Bosw.  67S. 

sosQerauUv.  Anderson,  WsUL(Miu.)        m  Welch  v.  Sykei,  8  Gilm.  197,  44 
80, 12  Am.  Dec  621.  Am.  Dec.   080;  Stroble  v.  Halone,  • 
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not  sufficient  for  the  defendant  to  answer  that  he  was  not  a  resident 
of  the  state  where  the  judgment  was  rendered,  that  he  had  no  agent 
there,  and  that  be  was  not  served  with  notice;  for  non  constat  that 
he  did  not  voluntarily  appear.^  So,  in  a  suit  on  a  judgment  obtained 
in  another  state  against  a  domestic  corporation,  it  was  held  to  be  not 
a  good  plea  to  allege  that  process  was  not  served  on  any  one  author- 
ized to  act  for  it  in  the  suit,  for  it  may  have  had  an  office  and  trans- 
acted business  in  such  foreign  state  and  made  the  contract  there,  and 
the  process  may  have  been  served  on  its  president  or  other  officer 
while  in  such  state.'^  But  where  the  defendant  averred  in  his  plea 
that  he  was  not  served  with  process,  that  he  had  no  notice  whatever 
of  the  existence  of  the  suit,  that  he  made  no  appearance  to  the  action 
either  in  person  or  by  attorney,  and  that  when  the  suit  was  brought, 
as  well  as  when  the  judgment  was  rendered,  he  was  a  non-resident 
of  that  state,  the  plea  was  held  good  and  sufficient,  the  court  sayiuig, 
''we  know  of  no  other  means  by  which  the  court  could  have  acquired 
jurisdiction  of  his  person."  ^  So  also  the  following  plea  was  held 
good :  ''That  the  defendant  was  not  served  with  process  in  the  suit 
in  which  the  said  judgment  was  obtained;  that  he  did  not  appear  to 
said  suit  in  person  or  by  any  duly  authorized  attorney;  and  that  he 
was  not  resident  or  present  within  the  jurisdiction  of  the  court  in 
which  the  said  judgment  was  rendered  at  any  time  pending  the  said 
suit,  or  when  judgment  was  rendered  therein ;  that  A.  &  B.  appeared 
in  said  suit  for  the  defendant,  but  that  neither  they  nor  any  other 
person  or  persons  were  ever  authorized  by  the  defendant  to  do  so."  ^ 
But  where  the  answer  alleged  that  the  foreign  court  had  no  jurisdic- 
tion to  render  such  judgment,  but  that  it  was  rendered  on  a  complaint 
which  on  its  face  disclosed  that  no  cause  of  action  existed,  it  was  held 
that  the  answer  did  not  allege  want  of  jurisdiction,  but  only  error  in 
its  exercise,  and  therefore  a  demurrer  was  rightly  sustained.^® 

Iowa,  686;  Puckett  v.  Pope,  8  Ala.  652;  ^MouUd  v.  Trenton  Mut  Ins.  Co., 

Smith  V.  Rhoades,  1  Day,  168;  Bark-  24  N.  J.  Law.  222. 

man  v.  Hopkins,  11  Ark.  167;  Shum-  ^  Barkman  v.  Hopkins,  11  Ark.  157, 

way  V.  Stmman,  4  Cow.  292,  15  Am.  168. 

Dec.  874.  » Price  v.  Ward,  25  N.  J.  Law,  225. 

^^Stmble  T.  Malone,   8  Iowa,  586;  *»  Williams  y.  Renwick  (Ark.),  12  a 

Bhnmway  t.  8tiUman,  4  Cow.  282,  15  W.  Rep.  881. 
Am.  Dec  874 
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§  899.    Jurisdiction,  if  Imi>6ach6d,  may  be  Supported 

by  Evidence. 

The  opinion  has  sometimeB  been  expressed  that,  in  an  action  on  a 
jodgment  of  a  sister  state,  where  the  plea  is  nul  tiel  record^  it  is  the 
proper  practice  for  the  court  to  determine  the  issue  by  inspection  of 
the  transcript  of  the  record,  and  if  the  transcript  fails  to  show  that 
the  court  rendering  the  judgment  had  jurisdiction  of  the  person  of 
the  defendant,  it  cannot  be  aided  by  other  evidence.*"  Bat  the  more 
approved  doctrine  is  that  if  the  defendant  traverses  the  fact  of  juria- 
diction  of  his  person,  the  plaintiff  may  produce  extraneous  evidenoe 
to  show  that  jurisdiction  in  fact  attached.*"  And  if,  in  such  an 
action,  the  record  shows  a  certain  kind  of  service  (as  by  arrest  of  the 
defendant),  expert  testimony  is  admissible  to  show  that  by  the  usage 
and  practice  of  the  court  rendering  the  judgment  such  service  is 
sufficient  to  support  the  judgment,  there  being  nothing  in  the  statutes 
of  that  state  inconsistent  with  such  a  service.*'* 

§  000.    Oases  Beftudng  to  Allow  Contradiction  of  Becord. 

So  far  we  have  considered  the  case  where  the  record  of  a  judgment 
rendered  in  another  state  was  silent  or  ambiguous  on  the  subject  of 
jurisdiction  or  contained  no  direct  averment  or  finding  of  jurisdiction. 
But  let  us  suppose  that  such  a  record  recites  the  facts  necessary  to 
confer  jurisdiction  upon  the  court.  Are  such  recitals  then  conclu- 
sive, or  may  they  be  contradicted,  on  a  plea  denying  jurisdiction,  by 
extrinsic  evidence  ?  It  is  familiar  doctrine  that  a  record  is  evidence 
of  the  highest  nature,  in  fact  of  "uncontrollable  verity,*  that  it 
imports  absolute  truth,  and  can  in  no  wise  be  contradicted  or 
impeached  in  respect  to  its  positive  recitals.  And  it  seems  to  have 
been  clearly  the  intention  of  the  constitution  and  of  congress  to  give 
to  the  judicial  proceedings  of  each  state  all  the  weight  and  dignity 

uiElmbsU  V.  Merrick.  80  Ark.  18;  SB;  Bean  t.  Dacey,  188  Mms.  888:  Mo- 

Koyes  t.  Butler,  6  Barb.  818.    Bee  alao  DermoU  t.  Clary,  107  Mais.  801;  Block- 

Zepp  ▼.  Eager,  70  ni.  22&  well  t.  McCracken,  108  Maaa.  81 

suEnowles  t.  GaaUgkt  Co.,  18  WaU.  nsMowry  v.  Chase,  100  Masa.  78l 
(1074) 
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of  a  record  in  the  other  fltates.  There  was  therefore  mueh  plausibil* 
ity  in  the  view  (onoe  yerj  generally  held,  and  still  adhered  to  in  a 
few  modem  cases)  that  in  the  case  supposed  the  defendant  most  not 
be  allowed  to  contradict  the  recitals  of  the  record."^  The  applica- 
tions of  this  doctrine  to  the  Tarions  cases  arising  in  practice  were 
stated  in  one  of  the  Illinois  decisions  in  the  following  terms :   First, 


<i«  Lincoln  ▼.  Tower,  3  McLean.  478; 
Dilworth  t.  JoboBOQ.  6  Fed.  Rep.  459; 
Braditreet  ▼.  Insurance  Co.,  8  Sumn. 
eOO;  Newcomb  t.  Peck,  17  Vt.  802,  44 
Am.  Dec.  840;  Lapbam  v.  Briggs,  27  Yt 
26;  Farr  t.  Ladd,  87  Vt.  156;  Hall  ▼. 
Williams,  6  Pick.  282, 17  Am.  Dec.  856; 
Wetberill  ▼.  Btillman,  65  Pa.  Si.  105; 
Lance  t.  Dugan  (Pa.).  18  Atl.  Rep.  042; 
Miller  t.  Dungan,  85  N.  J.  Law,  880; 
Pritcbett  t.  Clark,  4  Harr.  (Del.)  280; 
Westcott  T.  Brown,  18  Ind.  88;  Welcb 
T.  Sjkes,  8  Gilm.  107,  44  Am.  Dec  680; 
Zepp  T.  Hager,  70  Dl.  228;  Caugbran  ▼. 
Oilman,  72  Iowa,  570, 84  N.  W.  Rep.  428; 
Wilson  ▼.  Jackson,  10  Ma  880;  Wilcox 
▼.  Eassick,  2  Micb.  165.  In  tbe  case  of 
Coit  ▼.  Haven,  80  Conn.  100. 70  Am.  Dec 
244.  it  was  said:  ''Jurisdictional  facts, 
eucb  as  tbe  service  of  tbe  writ  and  tbe 
like,  are  presumed,  and  conclusively 
presumed,  in  tbe  case  of  a  domestic 
court  of  general  Jurisdiction,  unless  tbe 
record  itself  sbows  tbe  contrary;  and 
we  suppose  tbe  same  would  be  true  of  a 
foreign  Judgment  of  tbe  same  character, 
were  it  not  tbat  a  citizen  bere  cannot 
by  any  process  reacb  a  foreign  Judg- 
ment, to  get  it  reversed,  witbout  going 
to  tbe  foreign  Jurisdiction  wbere  tbe 
Judgment  was  rendered,  wbicb  is  never 
required  of  our  own  citizens  or  inbab- 
itants.*  And  in  Hall  v.  Williams,  6 
Pick.  282,  280, 17  Am.  Dec  856,  Cbief 
Justice  Parker  observed:  "In  regard  to 
tbe  conclusiveness  of  sucb  Judgments 
to  all  intents  and  purposes,  tbere  is  yet 
a  question  of  considerable  importance, 
wbicb  has  been  discussed  and  decided 
in  almost  every  state  of  tbe  Union  In 
wbicb  tbere  are  printed  reports  of  tbelr 


Judicial  decisions;  and  tbe  question  is 
presented  now  by  tbe  Issue  taken  on 
tbe  second  and  tbird  pleas  to  tbis  fic- 
tion. Tbe  defendants,  in  answer  to  the 
declaration,  say  tbat  neither  of  them 
was  served  with  notice  of  tbe  suit  in 
wbic^  tbe  Judgment  was  rendered,  nor 
appeared,  nor  authorized  any  one  to 
appear  for  him  in  the  action,  and  tbat 
F.  was  never  an  inhabitant  of  or  resi- 
dent in  the  state  of  Georgia.  Tbe  plain- 
tiffs reply  tbat  tbe  defendants  are 
estopped  by  tbe  record  to  deny  these 
facts,  and  the  record  being  set  forth  on 
oyer,  tbe  defendants  demur  to  tbe  repli- 
cation of  estoppel.  If  it  appeared  by 
the  record  that  tbe  defendants  bad  no- 
tice of  the  suit,  or  tbat  they  appeared 
in  defense,  we  are  inclined  to  think 
that  it  could  not  be  gainsaid;  for  as  we 
are  bound  to  give  full  faith  and  credit 
to  the  record,  tbe  facts  stated  in  It  must 
be  taken  to  be  true  Judicially,  and  if 
they  should  be  untrue  by  reason  of  mis- 
take or  otherwise,  the  aggrieved  party 
must  resort  to  the  authorities  where 
tbe  Judgment  was  rendered  for  redress, 
for  be  could  not  be  allowed  to  contra- 
dict the  record  by  a  plea  and  by  an  is- 
sue to  the  country  thereon.  But  if  tbe 
record  does  not  show  any  service  of 
process  or  any  appearance  in  the  suit, 
we  think  he  may  be  allowed  to  avoid 
the  effect  of  the  Judgment  here,  by 
showing  that  be  was  not  within  tbe 
Jurisdiction  of  tbe  court  which  ren- 
dered it,  for  it  is  manifestly  against  first 
principles  that  a  man  should  be  con- 
demned, either  criminally  or  civilly, 
without  an  opportanity  to  be  heard  in 
his  defense.** 
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if  the  record  of  the  judgment  shows  that  the  defendant  was  personaUf^ 

4 

served  with  process,  or  personally  appeared  to  the  action,  the  record 
is  oonclasive,  and  he  is  estopped  by  it  from  denying  that  the  coori 
had  jurisdiction  of  his  person.  Second,  if  the  record  does  not  show 
any  service  of  process,  nor  notice  to  the  defendant,  nor  appearance  by 
him,  the  judgment  is  a  mere  nullity,  and  the  record  affords  no  pre- 
sumption whatever.^  Third,  if  the  record  shows  a  service  of  pro> 
cess,  or  a  notice  to  the  defendant,  or  an  appearance  for  him,  but  not 
amounting,  in  either  case,  to  personal  notice  or  appearance,  the  reo* 
ord  affords  a  presumption  that  the  court  had  jurisdiction,  but  this 
presumption  the  defendant  is  at  liberty  to  rebut.^* 

{  80L    Becord  may  be  OontradictecL 

Notwithstanding  the  force  of  the  reasoning  in  the  cases  just  cited, 
there  was  much  to  be  said  on  the  other  side.  It  is  fair  to  infer  that 
the  constitution  means  no  more  than  that  full  faith  and  credit  shall 
be  given  to  the  valid  and  lawful  judgments  of  the  courts  of  a  sister 
state.  But  if,  in  point  of  fact,  the  court  had  no  jurisdiction  of  the 
defendant,  the  sentence  which  it  assumed  to  pronounce  is  no  judg- 
ment at  all ;  it  is  a  nullity.  It  is  true  that  a  record  must  be  held 
incontrovertible.  But  in  the  absence  of  jurisdiction,  the  account  of 
the  court's  proceedings  is  not  a  record,  for  those  proceedings  would 
be  coram  non  judice.  For  the  very  purpose,  therefore,  of  according 
due  faith  and  credit  to  the  judgment,  it  must  first  be  ascertained 
whether  the  document  purporting  to  be  a  record  is  in  reality  entitled 
to  that  character.  Nor  should  recitals  of  jurisdiction  be  conclusive  on 
this  point.  For  if,  actually,  there  was  no  jurisdiction,  no  greater  force 
or  credit  can  be  given  to  such  recitals  than  to  any  other  part  of  the 
instrument.  Their  own  credibility  depends  upon  the  antecedent 
question.  In  other  words,  a  recital  that  the  paper  is  a  record  does 
not  make  it  one.    It  is  true  that  in  most  of  the  states  collateral 

tisThis  position,   howeyer,  !•  con-  *>*  Bimeler  ▼.  DswBon,  4  Scam.  (M,  89 

trary  to  most  of  the  authorities,  which  Am.  Dec.  480.    In  support  of  the  third 

hold  that  in  the  silence  of  the  record,  position  taken  in  this  case,  see  also 

Jorisdiction  wiU  be  presumed.    A(pra,  Lincoln  y.  Tower,  3  McLean,  478L 
§890. 
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impeaehment  of  domestic  judgments  for  want  of  jurisdiotion  is  not 
allowed.  Bat  tbis  is  becaase  the  party  has  a  more  appropriate  rem- 
edy, wbiob  is  also  easy  and  effioacioas,  by  direct  proceedings  to  bave 
tbe  judgment  vacated  or  reversed.  But  this  reason  does  not  operate 
in  tbe  case  of  judgments  recovered  in  one  state  against  citizens  of 
anotber.  Besides  tbe  bardsbip  and  inconvenience  that  would  be 
caused  by  denying  all  other  remedy,  it  is  familiar  doctrine  that  tbe 
courts  of  a  state  will  never  compel  their  own  citizens  to  resort  to  a 
foreign  tribunal  for  relief  which  they  themselves  can  accord. 

These  and  similar  considerations  had  weight  with  many  of  the 
state  courts.  And  a  great  number  of  rulings  were  made  (both  before 
and  after  the  federal  decisions  to  be  presently  noticed)  to  tbe  effect 
that,  in  an  action  on  a  judgment  from  another  state,  the  defendant 
may  always  deny  the  jurisdiction  of  the  court  which  rendered  it,  not- 
withstanding recitals  in  the  record  to  tbe  contrary."^  Still  this  body 
of  authority  grew  up  side  by  side  with  an  almost  equal  volume  of 
judicial  opinion  directly  opposed  to  it  in  principle.  And  tbe  conse- 
quent doubt  and  uncertainty  in  regard  to  tbis  important  question  was 
not  removed  until  the  United  States  supreme  court  came  to  deal  with 
the  controversy,  and  put  its  authoritative  construction  upon  the 
terms  of  the  law  governing  it.  In  the  first  ease  in  which  the  precise 
question  fairly  arose,  that  court  decided  that  tbe  inquiry  into  the 
jurisdiction  could  not  be  prevented  by  any  recitals  in  the  record.  At 
the  conclusion  of  a  thoughtful  and  well  reasoned  opinion,  in  which 
tbe  extant  authorities  were  reviewed  with  much  learning  and  judg* 

si'Carleton  V.  Bickford,  18  Qray,  691,  273;   Bhumway  v.  Stillman,  6  Wend. 

74  Am.  Rep.  662;   Bodurtha  v.  Good-  447;  Mitch eU  v.  Ferris,  6  Houst.  (Del.) 

rich,  8  Gray,  606;  Wright  v.  Andrews,  84;  Kingsbury  v.  Yniestra,  69  Ala.  820; 

180  Mass.  149;  McDermott  v.  Clary,  107  Norwood  v.  Cobb,  24  Tex.  661;  Wood 


601;  Gilman  v.  Gilman,  126  Mass.  v.  Wood,  78  Ey.  624;  Chaney  v.  Bryan, 

26,  80  Am.  Rep.  646;  Gleaaon  v.  Dodd.  16  Lea,  689;  Pennywit  v.  Foote,  27  Ohio 

4  Met  888;  Phelps  v.  Brewer.  9  Cush.  8t  600,  22  Adl  Rep.   840;   Pollard  v. 

890,  67  Am.  Dec.  66;  Dennison  v.  Hyde,  Baldwin,  22  Iowa,   828;    Harshey   v. 

6  Conn.  606;   Coit  v.  Haven,  80  Conn.  Blackmarr,  20  Iowa,  161,  89  Am.  Dec. 

190,  79  Am.  Dec.  244;  Frothingham  v.  620;  Marx  v.  Fore,  61  Mo.  69,  11  Am. 

Barnes,  9  R.  L  474;  Black  v.  Black,  4  Rep.  482;  Napton  v.  Leaton,  71  Mo.  858; 

Bradf.    Burr.  174;   Ferguson  v.  Craw-  People  v.  Dawell.  26  Mich.  247;  12  Am. 

ford,  70  K.  Y.  258,  26  Am.  Rep.  689;  Rep.  260;   Rape  v.  Heaton,  9  Wis.  828, 

tttarbuck  v.  Murray,  6  Wend.  148,  21  76  Am.  Rep.  269;  Kane  v.  Cook,  8  Cal. 

Am.  Dec.  172;  Eerr  v.  Eerr,  41  N.  T.  449. 
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ment,  Mr.  Jastice  Bradley  expressed  himself  as  follows:  "If  it  i» 
once  conceded  that  the  validity  of  a  judgment  may  be  attacked  ool* 
laterally  by  evidence  showing  that  the  court  had  no  jorisdiction,  it 
is  not  perceived  how  any  allegation  contained  in  the  record  itself, 
however  strongly  made,  can  afifeot  the  right  so  to  question  it.  The 
very  object  of  the  evidence  is  to  invalidate  the  paper  as  a  record. 
If  that  can  be  successfully  done,  no  statements  contained  therein 
have  any  force.  If  any  such  statements  could  be  used  to  prevent  an 
inquiry,  a  slight  form  of  words  might  always  be  adopted  so  as  effect* 
ually  to  nullify  the  right  of  such  inquiry.  Recitals  of  this  kind  must 
be  regarded  like  asseverations  of  good  faith  in  a  deed,  which  avail 
nothing  if  the  instrument  is  shown  to  be  fraudulent.  The  records  of 
the  domestic  tribunals  of  England  and  some  of  the  states,  it  is  true^ 
are  held  to  import  absolute  verity  as  well  in  relation  to  jurisdictional 
as  to  other  facts,  in  all  collateral  proceedings.  Public  policy  and 
the  dignity  of  the  courts  are  supposed  to  require  that  no  averment 
shall  be  admitted  to  contradict  the  record.    But,  as  we  have  seen^ 

that  rule  has  no  extra-territorial  force On  the  whole, 

we  think  it  clear  that  the  jurisdiction  of  the  court  by  which  a  judg* 
ment  is  rendered  in  any  state  may  be  questioned  in  a  collateral  pro- 
ceeding in  another  state,  notwithstanding  the  provisions  of  the  fourth 
article  of  the  constitution  and  the  law  of  1790,  and  notwithstanding 
the  averments  contained  in  the  record  of  the  judgment  itself. "  "*  The 
doctrine  thus  announced  was  soon  afterwards  re-affirmed  in  the  same 
court,  it  being  held  that,  although  the  record  might  show  a  return  of 
the  sheriff  to  the  effect  that  the  defendant  had  been  personally  served 
with  process,  yet  the  latter  might  deny  and  disprove  it.*"  And  the 
rule  has  been  recognized  and  extended  in  later  decisions  of  the 
court,^  so  that  it  may  be  now  regarded  as  a  fixed  and  settled  prin* 
eiple,  and  one  which  of  course  is  binding  on  the  state  tribunals. 
Before  leaving  this  point  it  is  necessary  to  remark  that  there  is  good 
authority  for  the  proposition  that  if  it  appears  affirmatively  from  the 


»*ThompiOD  V.  Whitman,  18  WalL  o^Hall  ▼.  Lanning,  91  U.  &  100;  Pen- 

467.  noyer  ▼.  Keff,  05  U.  &  714.    And 

*i*Eiiowle8  V.  Gaslight  Co.,  10  WalL  Graham  v.  Spencer,  14  Fed.  Rep.  60S. 
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xeeord  of  the  jndgment,  and  a«  a  matter  qf  a4jui%eati(m,  that  the 
defendant  had  legal  notice  of  the  suit  or  duly  authorized  an  appear- 
ance to  be  entered  for  him,  then  he  is  no  longer  at  liberty  to  allege 
a  want  of  jurisdiction.^  The  reason  of  this  is  obvious.  In  snch  a 
ease,  the  question  of  jurisdiction  would  be  one  of  the  grounds  of 
defense  to  the  original  action,  there  set  up  and  adjndicated,  and  of 
course  equally  concluded  with  any  other  defense.  And  hence  the 
principle  which  forbids  a  re-examination  of  the  merits  of  the  contro- 
yersy  would  apply. 

§  902.    Plea  Oontradloting  Becord  must  be  SpedaL 

In  an  action  on  a  judgment  of  a  sister  state,  if  it  appears  on  the 
face  of  the  record  that  the  court  did  have  jurisdiction,  extrinsic  evi- 
dence to  contradict  it  is  not  admissible  under  the  plea  of  nul  tiel  tee* 
ord.  Defects  appearing  on  the  record  may  be  taken  advantage  of 
under  this  plea,  but  if  it  is  desired  to  contradict  it,  it  must  be  done 
by  a  formal  and  special  plea.^  '*The  defendant  may  indeed  nega- 
tive the  presumption  by  pleading  and  proof ;  he  may  show  that  the 
court  which  assumed  to  bind  him  had  no  authority  over  his  person, 
and  he  may  do  this  not  only  when  the  record  is  silent,  but  in  opposi- 
tion to  its  explicit  entries  or  allegations ;  but  if,  instead  of  adopting 
this  course,  he  confine  himself  to  a  plea  of  nvl  tiel  record,  and  thus 
shut  the  plaintiff  oat  from  sustaining  the  record  by  extrinsic  evidence, 
the  judgment  itself  should  be  sufficient  proof  of  its  own  validity."  "* 


I  908.    Denying  Authority  of  Attorney  to  Appear. 

In  several  of  the  earlier  cases  it  was  held  that  when  the  record  of 
a  judgment  in  a  sister  state  shows  an  appearance  by  attorney,  it  is 
not  permitted  to  the  defendant,  when  sued  upon  it,  to  deny  that  the 
court  had  jurisdiction.  This  position  was  rested  on  the  general 
theory  of  the  "absolute  verity"  of  the  record,  and  the  constitutional 


ss>  Gleason  v.  Dodd,  4  Met  888. 
»Hm  V.  Mendenhall,  31  WalL  458; 
BenncU  v.  Morley,  10  Ohio,  lOa 


^Fritz  V.  Fisher,  5  CUrke  (Pa.),  8Sa 
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doctrine  that  no  pleas  shonld  be  admitted  against  saoh  a  judgment 
except  such  as  woald  have  been  available  against  it  in  the  state 
where  it  was  rendered.***  £nt  this  view  was  never  aniversally  accepted, 
and  the  best  modern  cases  have  entirely  repudiated  it.  So  that  it 
may  now  be  regarded  as  the  settled  rule  that,  in  an  action  on  such  a 
judgment,  if  the  record  recites  that  the  defendant  appeared  by  attor^ 
ney,  this  may  well  be  conclusive  proof  that  the  attorney  did  appear 
for  him,  but  it  is  only  prima  facie  evidence  that  the  attorney  was 
authorized  to  appear  for  him,  and  the  defendant  is  at  full  liberty  to 
prove  that  such  appearance  was  unauthorized  or  fraudulent,  and 
consequently  that  there  was  no  jurisdiction  of  his  person.*"  A  recent 
case  in  New  Tork  carries  this  rule  to  a  point  which  seems  to  be  its 
extreme  limit.  There  the  defendant  offered  to  prove  that  although 
the  record  recited  his  appearance  by  attorney,  yet  such  appearance 
was  wholly  unauthorized.  But  it  appeared  that  he  had  already 
moved,  in  the  court  which  rendered  the  judgment,  to  have  it  set  aside 
on  that  identical  ground,  that  the  motion  was  made  upon  affidavits 
and  a  full  hearing  had,  but  that  it  was  decided  against  him.  Never- 
theless it  was  held  that  he  was  not  prevented  from  raising  the  ques* 


» Field  V.  Gibbs,  1  Pet  C.  a  166; 
Roberts  ▼.  Caldwell,  6  Dana,  612;  Ed- 
monds ▼.  Montgomery,  1  Iowa.  148. 
This  was  also  the  doctrine  in  MisBouri 
(see  Warren  ▼.  Lusk,  16  Mo.  102;  Ba- 
ker ▼.  Stonebraker,  24  Mo.  172),  until 
the  decision  in  the  case  of  Thompson 
▼.  Whitman,  18  Wall.  467,  after  which 
the  courts  felt  obliged  to  conform  to 
the  principles  therein  established.  See 
Bager  v.  Stover,  69  Mo.  87. 

s»  Aldrich  ▼.  Kinney.  4  Conn.  880, 10 
Am.  Dec.  161;  Hall  y.  Williams,  6  Pick. 
282, 17  Am.  Dec.  856;  Shumway  ▼.  Still- 
man,  6  Wend.  447;  Price  ▼.  Ward,  86 
N.  J.  Law,  226;  Eoonoe  v.  Butler,  84 
N.  Carr.  221;  Sherrard  ▼.  Kevins,  2 
Cart  (Ind.)  241,  62  Am.  Dea  608;  Boy- 
Ian  V.  Whitney,  8  Ind.  140;  Welch  v. 
Sykes,  8  Gilm.  197,  44  Am.  Dea  689; 
Thompson  ▼.  Emmert,  16  111.  416;  Law- 
rence ▼.  Jaryis.  82  111.  804;  Baltzell  y. 
Nosier,  1  Iowa,  688,  68  Am.  Dec.  466; 

(1080) 


fiarshey  y.  Blackmarr,  20  Iowa,  173,  89 
Am.  Dec.  620;  Marx  v.  Fore,  61  Mo.  60, 
11  Am.  Rep.  482;  Eager  y.  Stoyer,  69 
Mo.  87.  In  the  case  of  Bodurtha  y.  Good- 
rich. 8  Gray,  608.  Chief  Justice  Shaw  re- 
marked: "There  is  another  question 
here,  and  that  is,  whether  the  defend- 
ant is  conclusiyely  bound  by  the  entry 
of  the  name  of  an  attorney  on  the 
docket,  purporting  to  be  an  appearance 
for  him,  although  it  is  true  and  iiia- 
ceptible  of  proof,  that  such  entry  was 
made  by  the  accident  or  mistake  of  the 
attorney,  or  that,  through  some  false 
and  fraudulent  representation  made  to 
the  attorney,  or  other  cause,  in  fact  the 
attorney  was  never  authorized  to  enter 
such  appearance.  It  would  certainly 
be  very  strange  if  an  inhabitant  of  an- 
other state  could  thus  be  bound  by  a 
Judgment  giyen  and  recorded  by  a 
court  haying  no  Jurisdiction,  without 
any  act  or  default  of  such  party.  •   •  • 
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tion  of  jurisdiction  when  sued  in  the  courts  of  another  state  upon 
such  judgment,  nor  from  proving  sach  facts  as  would  support  his 
contention.^  If  the  defendant  may  thas  show  that  the  appearance 
was  unauthorized,  he  may  of  course  show  that  the  authority  was 
special  or  limited.  Thus  the  recital  of  the  record  may  be  explained 
by  proof  that  the  attorney  was  not  empowered  to  submit  the  defend- 
ant to  the  jurisdiction  of  the  court,  but  only  to  plead  to  the  jurisdic- 
tion.*^  So  also,  where  the  judgment  was  against  the  plaintiff  for 
costs,  and  be  is  sued  upon  it  in  another  state,  he  may  defend  by  show- 
ing that  he  gave  no  authority  to  institute  the  suit  and  had  no  knowl- 
edge thereof  before  judgment  was  rendered.*^  But  it  cannot  be  shown, 
against  such  a  judgment,  that  the  attorney  who  had  entered  an 
appearance  for  the  defendant  in  the  original  action  had  subsequently, 
without  the  consent  of  the  latter,  withdrawn  such  appearance  after 
issue  joined  and  several  continuances  of  the  cause,  and  that  the 
counsel  who  afterwards  appeared  did  so  without  any  authority.  For 
this  would  not  invalidate  the  previous  action  of  the  counsel  who  was 
duly  employed,  and  the  latter's  withdrawal  of  appearance  would  not 
put  the  party  for  whom  he  appeared  out  of  court.^ 


We  think  that  where  it  appears  that,  as 
ia  the  present  case,  the  defendant  was 
an  inhabitant  of  another  state,  that  no 
property  of  his  was  attacl^ed  by  trastee 
process  or  otherwise,  and  that  he  was 
not  served  with  process,  and  the  only 
ground  to  sustain  the  judgment  is  that 
he  appeared  by  attorney,  it  is  compe- 
tent for  the  plaintiff  in  error  to  aver 
and  prove  that  such  attorney  was  never 
authorized  to  appear  for  him  and  there- 
by give  the  court  jurisdiction.  And 
even  had  the  record  gone  further,  and 
stated  that  such  attorney  was  duly  au- 
thorized and  did  appear,  still  it  would 
be  open  to  the  plaintiff  in  error  to  aver 
and  prove  facts  tending  to  show  that 
the  court  had  no  jurisdiction  of  the 
cause,  and  therefore  that  they  could 


make  no  record  binding  upon  him,  be- 
ing a  stranger,  and  such  record  would 
not  be  conclusive.  It  would  be  reason- 
ing in  a  circle,  and  inconclusive,  to  say 
that  the  court  had  jurisdiction  because 
it  was  shown  by  their  record  that  the 
defendant  appeared  by  attorney,  and 
that  they  had  authority  to  make  such 
record,  binding  upon  him,  because  they 
had  jurisdiction.'' 

<»  Howard  v.  Smith,  86  N.  Y.  Supe- 
rior Ct.  181. 

s^  Graham  v.  Spencer,  14  Fed.  Rep. 
608. 

s»  Watson  v.  New  England  Bank,  4 
Met  848. 

»  WUson  V.  HiUiard (Pa.),  5  AtL  Rep. 
268L 
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§  904.    Jurisdiotioii  by  Attadhment  of  Property. 

Most  of  the  oases  in  which  the  effect  and  validity  of  judgmenta 
from  another  state  have  been  called  in  qaestion  have  presented 
instances  of  an  attempted  exercise  of  jurisdiction  over  persons  who 
were  not  citizens  or  residents  of  the  state.  And  in  most  of  the  states, 
statutes  exist  which  authorize  the  institution  of  proceedings  against 
such  persons  upon  the  attachment  and  seizure  of  property  belonging 
to  them  and  found  within  the  territory,  together  with  some  speciea 
of  constructive  or  substituted  service  of  process.  We  have  therefore 
to  consider  the  extent  of  the  jurisdiction  thus  acquired,  to  what  pur- 
poses it  may  be  directed,  and  how  the  resultant  judgment  will  be 
regarded  in  other  states.  Now  in  the  first  place,  it  is  not  denied 
(indeed  it  is  familiar  doctrine)  that  the  existence  of  property,  either 
real  or  personal,  within  the  limits  of  a  state,  gives  to  that  state  the 
dominion  and  jurisdiction  over  it,  to  the  extent  of  regulating  its  trans* 
fer,  controlling  its  use  and  disposition,  subjecting  it  to  process  and 
execution,  and  devoting  it  to  the  satisfaction  of  the  just  claims  of  its 
own  citizens.^  So  far  it  is  immaterial  whether  the  owner  of  the 
property  be  a  citizen  or  a  foreigner,  a  resident  or  absentee.  And 
since  such  proceedings,  as  far  as  concerns  the  particular  property 
seized,  are  substantially  in  rem,  they  do  not  need  the  support  of  an 
actual  and  personal  notice  to  the  owner,  but  such  notice  may  be 
merely  constructive.  On  the  other  hand,  as  we  shall  see  more  fully 
in  the  succeeding  sections,  no  state  can  extend  its  jurisdiction  over  a 
person  who  is  not  a  resident  of  such  state  and  not  within  its  limits 
at  the  time,  and  who  does  not  appear  or  authorize  an  appearance,  so 
as  to  render  a  judgment  or  decree  which  shall  be  bindiug  on  him 
personally.  For  that  purpose,  constructive  or  substituted  service  is 
of  no  avail.  As  a  result  of  these  two  doctrines,  the  rule  must  be  thai 
if  jurisdiction  in  an  action  is  obtained  against  a  non-resident  by 
attachment  of  his  property  only,  the  judgment  rendered  thereon  will 
bind  the  property  attached  and  justify  its  disposition  under  execution, 
but  beyond  that  it  will  have  no  extra-territorial  force  or  validity  what-* 

"•8toi7.  Gonfl.  of  Lawa.  gg  IM0-6SL 
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ever.  And  to  this  proposition  the  anthorities  unanimously  agree. *** 
It  follows  from  this  that  a  judgment  founded  upon  attachment  of 
property,  affecting  to  bind  not  only  the  property  attached  but  also 
the  person  of  a  defendant  not  a  citizen  of  the  state  or  within  its  pre- 
cincts at  the  time,  is  to  be  treated  as  a  nullity  by  a  court  in  another 
state  which  is  called  on  to  enforce  it  by  action,  so  far  as  concerns  any 
personal  liability  of  the  defendant,  although  it  would  bind  his  person 


»  Green  t.  Van  Buskirk.  7  Wall.  189; 
Cooper  T.  Reynolds,  10  Wall.  808;  Gal- 
pin  T.  Page,  18  WalL  850;  Pennoyer  ▼. 
Keff,  05  U.  S.  725;  Thompson  ▼.  Em- 
mert,  4  McLean,  96;  McYicker  y.  Beedy, 
81  Me.  814,  50  Am.  Dec  666;  Toung  ▼. 
Robs,  81  N.  H.  901;  Woodruff  v.  Taylor, 
20  Yt  65;  Price  v.  Hickok,  89  Yt  292; 
McDermott  7.  CQary,  107  Mass.  501;  Eil- 
bum  V.  Woodworth,  5  Johns.  87, 4  Am. 
Dec.  821;  Fenton  y.  Garlick,  8  Johns. 
194;  Bates  y.  Delayan,  5  Paige,  299; 
Robinson  y.  Ward,  8  Johns.  86,  5  Am. 
Dec  827;  Pawling  y.  Bird,  18  Johns. 
192;  Bartlett  y.  Spicer,  75  N.  Y.  528; 
Phelps  y.  Holker,  1  Dall.  261;  Steel  y. 
Smith,  7  Watts  &  8.  447;  Miller  y.  Dun- 
gan,  86  N.  J.  Law,  21;  Ward  y.  McEen- 
Eie,  88  Tex.  297,  7  Am.  Rep.  261 ;  Rogers 
y.  Coleman,  Hardin,  418,  8  Am.  Dec. 
788;  Williams  y.  Preston,  8  J.  J.  Mar. 
600,  20  Am.  Dec  179;  Pelton  y.  Platner, 
18  Ohio,  209,  42  Am.  Dec  197;  Arndt  y. 
Amdt,  15  Ohio,  88;  Melhop  y.  Doane, 
81  Iowa.  897,  7  Am.  Rep.  147;  Chamber- 
lain y.  Faris,  1  Mo.  517,  14  Am.  Dec 
804;  Jones  y.  Spencer,  15  Wis.  588; 
Story,  Confl.  of  Laws,  g  549. 

In  the  important  case  of  Pennoyer  y. 
Neff,  9upra,  this  subject  was  considered 
with  much  care  and  attention,  and  we 
quote  the  following  language  of  Field, 
J.,  as  a  clear  exposition  of  the  most  ap- 
proyed  doctrine  on  the  point  in  ques- 
tion. "Substituted  seryice  by  publica- 
tion,* said  the  learned  judge,  *or  in 
any  other  authorized  form,  may  be  suf- 
ficient to  inform  parties  of  the  object  of 
proceedings  taken  where  property  is 
once  brought  under  the  control  of  the 


court  by  seizure  or  some  equiyalent  act 
The  law  assumes  that  property  is  al- 
ways in  the  possession  of  its  owner,  Id 
person  or  by  agent;  and  it  proceeds  up- 
on the  theory  that  its  seizure  will  in- 
form him,  not  only  that  it  is  taken  into 
the  custody  of  the  court,  but  that  he 
must  look  to  any  proceedings  author- 
ized by  law  upon  such  seizure  for  ita 
condemnation  and  sale.  Such  service 
may  also  be  sufficient  in  ca9es  where 
the  object  of  the  action  is  to  reach  and 
dispose  of  property  in  the  state,  or  of 
some  interest  therein,  by  enforcing  a 
dmtract  or  a  lien  respecting  the  same, 
or  to  partition  it  among  different  own- 
ers; or,  when  the  public  is  a  party,  to 
condemn  and  appropriate  it  for  a  pub- 
lic purpose.  In  other  words,  such  sery- 
ice may  answer  in  all  actions  which  are 
substantially  proceedings  in  rem.  But 
where  the  entire  object  of  the  action  la 
to  determine  the  personal  rights  and 
obligations  of  the  defendants,  that  is, 
where-  the  suit  is  merely  in  personam, 
constructiye  seryice  in  this  form  upon* 
a  non-resident  is  ineffectual  for  any 
purpose.  Process  from  the  tribunala 
of  one  state  cannot  run  into  another 
state  and  summon  parties  there  domi- 
ciled to  leaye  its  territory  and  respond 
to  proceedings  against  them.  Publica- 
tion of  process  or  notice  within  the 
state  where  the  tribunal  sits  cannot  cre- 
ate any  greater  obligation  upon  the 
non-resident  to  appear.  Process  sent 
to  him  out  of  the  state  and  process  pub- 
lished within  it  are  equally  unayailing 
in  proceedings  to  establish  his  personal 
liability.    •    •    .    •    In  all  the  cases 
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in  the  coartB  and  by  the  laws  of  the  state  in  which  it  was  rendered. 
It  follows  also  that  if  the  property  attached  is  not  saffioient  to  satisfy 
the  plaintiff's  claim,  the  jadgment  will  be  no  bar  to  another  action  in 
another  state  for  the  balance  of  the  original  demand.***  Farther*  the 
recitals  of  a  judgment  in  rem,  obtained  in  a  sister  state  withoat  per* 
sonal  service  and  upon  publication  only,  and  where  the  defendant 
did  not  appear  to  the  suit,  are  not  evidence  of  debt  in  a  separate 
action  pending  in  another  state  between  the  same  parties.***  A  per- 
sonal judgment  for  costs  may  not  be  rendered  against  the  defendant* 
on  default,  in  an  action  of  trespass  to  try  title  to  real  estate,  if  cita- 
tion was  served  on  him  by  publication,  as  a  non-resident,  and  not 
personally,  and  if  such  judgment  be  entered,  it  cannot  be  enforced 
against  other  property  of  the  defendant  even  within  the  jurisdiction  of 
the  court.***  But  a  suit  to  enforce  the  lien  of  a  mortgage  by  a  sale 
of  the  property  is  in  the  nature  of  a  proceeding  in  rem^  and  in  case 
the  mortgagor  or  his  successor  in  interest  is  a  non-resident,  or  not 
found,  so  that  he  cannot  be  personally  served  with  process  in  the 
state,  the  court  may  decree  a  sale  of  the  property  on  such  substituted 
or  constructive  service  of  process  on  the  defendant  as  the  legislature 
may  provide.***    But  in  such  a  case,  it  is  apprehended,  a  personal 

brought  in  the  state  and  federal  courts,  voluntarily  appear,   as  effectual  and 

where  attempts  have  been  made,  under  binding  merely  as  a  proceeding  m  rem, 

the  act  of  congress,  to  give  effect  in  one  and  as  having  no  operation  beyond  the 

state  to  personal  Judgments  rendered  disposition  of  the  property,  or  some  in- 

in  another  state  against  non-residents,  teren   therein.    And  the    reason   as- 

without  service  upon  them,  or  upon  signed  for  this  conclusion   has  been 

substituted  service  by  publication,  or  that  which  we  have  already  stated, — 

in  some  other  form,  it  has  been  held,  that  the  tribunals  of  one  state  have  no 

without  an  exception  so  far  as  we  are  jurisdiction  over  persons  beyond   its 

aware,  that  such  judgments  were  with-  limits,  and  can  inquire  only  into  their 

out  any  binding  force,  except  as  to  obligations  to  its  citizens  when  exercis- 

property  or  interests  in  property  with-  ing  its  conceded  jurisdiction  over  their 

in  the  state,  to  reach  and  affect  which  property  within  its  Umits. " 

was  the  object  of  the  action  in  which  « Steel  v.  Smith,  7  WatU  A  &  447; 

the  judgment  was  rendered,  and  which  Killer  v.  Dungan,  86  N.  J.  Law,  81, 

property  was  brought  under  the  con-  and  other  cases  cited  in  preceding  note, 

trol  of  the  court  in  connection  with  the  ***  National  Bank  v.  Peabody,  5S  Vt. 

process  against  the  person.    The  pro-  4S2. 

ceeding  in  such  cases,  though  in  the  ***De8v.  Elledge,  18Kans.296w 

form  of  a  personal  action,  has  been  **b  Freeman  v.  Alderson,  119  U.  8. 186^ 

uniformly  treated,  where  service  was  7  Sup.  Ct.  Rep.  166. 

not  obtained,  and  the  party  did  not  *>*  Swift  v.  Meyers,  87  Fed.  Rap.  87. 
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judgment  or  decree  for  the  defioienoy  would  have  no  extra-territorial 
validity.  Further,  the  jurisdiction  of  a  state  includes  the  power  to 
appropriate  debts,  due  by  its  citizens  to  non-residents,  to  the  payment 
of  debts  due  by  such  non-residents  to  other  citizens  of  the  state,  and 
to  prescribe  the  remedial  means  or  judicial  proceedings  by  which  such 
appropriations  may  be  made.  And  when  the  proceedings  in  an  action 
for  that  purpose  are  in  conformity  with  the  laws  of  the  state,  they 
are  final  and  conclusive  upon  the  non-resident,  so  far  as  the  fund 
itself  is  concerned,  although  he  was  not  served  with  process  and  did 
not  appear  in  the  action.'^  Finally,  the  doctrine  that  the  judgment 
in  an  attachment  proceeding  creates  no  personal  liability  against  the 
defendant,  outside  the  state  where  rendered,  applies  only  where  the 
proceeding  is  strictly  in  rem,  and  not  where  there  was  personal  serv- 
ice of  process  on  the  defendant  or  an  appearance  entered  by  him.^ 

906.    Extra-Territorlal  Service  of  FroceBS. 

It  is  well  settled  that  extra-territorial  service  of  process  confers  no 
jurisdiction  for  the  rendition  of  a  valid  personal  judgment.  A  citizen 
of  one  state  cannot  be  compelled  to  go  into  another  state,  and  there 
litigate  an  action  pending  against  him,  merely  by  the  service  of  a 
writ  upon  him  in  his  own  state.  For  no  state  can  send  its  process 
into  another  state.  The  moment  it  crosses  the  border  it  loses  the 
character  of  judicial  process.  True,  the  personal  service  of  it  gives 
the  defendant  actual  notice  of  the  suit,  and  in  this  it  dififers  from 
service  by  publication.  But  this  difiference  is  immaterial  for  juris- 
dictional purposes.  In  that  respect  both  methods  of  citation  stand 
on  the  same  footing.  Hence  service  of  process  in  another  state, 
though  authorized  by  the  laws  of  the  forum,  gives  no  authority  to 
render  a  personal  judgment  which  will  have  any  force  or  vitality 
beyond  the  state  where  the  action  was  brought.^  But  of  course  if 
the  defendant,  after  being  so  served,  files  an  answer  in  the  suit  and 

t*f  Campbell  v.  Home  Ins.  Ca,  IS.  48  Am.  Dec.  687;  Cross  ▼.  AnnBtrong, 

Csr.  isa  44  Ohio  St  618,  10  N.  £.  Hep.  160;  Re- 

s*  Payne  ▼.  O'Shea,  84  Mo.  129.  ber  v.  Wright,  68  Pa.  St.  471;  Pennoyer 

>*Parrott   v.  Alabama   Ins.  Co.,   4  v.  Nefl,  96  U.  S.  714;  Folger  v.  Colum- 

Woods,  868;  Ewer  v.  Coffin,  1  Cuah.  28,  bian  Ins.  Co.,  99  Mass.  267. 

(1085) 


f  906 


LAW  OF  JUDQVKKT8. 


[Ch.  22 


«et8  np  a  defense  on  the  merits,  the  judgment  rendered 
4iQd  oonclnsive.** 


be  valid 


§  906.    Constructive  Service  on  Non-Beaidenta. 

A  judgment  rendered  in  one  state  against  a  resident  of  another 
«tate,  who  was  not  served  with  prooess  and  did  not  appear  in  the 
jiction,  either  personally  or  by  an  authorized  attorney,  is  not  valid  or 
binding  out  of  the  state  where  rendered,  although  the  attempt  to 
4kcquire  jurisdiction  may  have  been  in  a  mode  («.^., publication  of  sum- 
mons in  a  newspaper)  recognized  as  sufficient  and  valid  by  the  laws 
of  that  state ;  and  such  absence  of  jurisdiction  will  defeat  an  action 
on  such  judgment  in  any  other  state.^  As  remarked  by  a  learned 
judge  in  Kentucky :  ** Although  the  federal  constitution  declares,  in 
effect  and  according  to  the  established  interpretation  of  it  here,  that 
.ji  judgment  rendered  in  one  of  the  states  of  the  Union  shall  be  as 
effectual  as  it  may  be  where  it  was  pronounced,  yet  it  has  been 
•decided  that,  as  no  state  has  jurisdiction,  legislative  or  judicial,  over 


s*0  Jones  ▼.  Jones,  86  Hun,  414. 

••^D'Arcy  v.  Ketchum,  11  How.  165; 
Bischoffy.WetheTed,9Wall.813;  Coop- 
er ▼.  Reynolds,  10  Wall.  806;  Thomp- 
son ▼.  Whitman,  18  Wall.  467;  Enowles 
y.  Gaslight  Co.,  19  Wall.  58;  Pennoyer 
y.  Neff,  95  U.  8.  714;  Empire  y.  Dar- 
lington, 101  U.  S.  87;  Hart  y.  Sansom, 
110  U.  8.  161,  8  8ap.  Ct  Rep.  586; 
Thompson  y.  Emmert.  4  McLean,  96; 
McVicker  y.  Beedy.  81  Me.  814,  50  Am. 
Dec.  666;  Whittier  y.  Wendell,  7  N.  H. 
^7;  Rangeley  y.  Webster.  11  N.  H.  299: 
Rider  y.  Alexander,  1  D.  Chip.  375; 
Newcomb  v.  Peck,  17  Vt  802,  44  Am. 
Dec.  840;  Price  v.  Hlckok,  89  Vt  292; 
Woodward  y.  Tremere,  6  Pick.  854; 
Phelps  y.  Brewer.  9  Cush.  890,  57  Am. 
Dec.  56;  Carleton  y.  Bickford,  18  Gray, 
591,  74  Am.  Dec.  652;  Wood  y.  Watkin- 
son,  17  Conn.  500,  44  Am.  Dec.  562;  Al- 
drich  y.  Kinney,  4  Conn.  880,  10  Am. 
Dec.  151;  Rathbpne  y.  Terry.  1  R  1. 78; 
Froth i ogham    y.   Barnes,  9  R.  L  474; 
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Hoffman  y.  Hoffman,  46  N.  Y.  80, 7  Am. 
Rep.  299;  Reber  y.  Wright,  68  Pa.  Si. 
471;  8cott  y.  Noble,  72  Pa.  8t.  116,  18 
Am.  Rep.  668;  Mitchell  v.  Ferrii,  6 
Honst  (Del.)  84;  Dayidson  y.  8harpe.  6 
Ired.  14;  Miller  y.  Miller,  1  Bail.  242; 
Howell  y.  Gordon.  40  Ga.  802;  Dearing 
y.  Bank,  5  Ga.  497.  48  Am.  Dec.  800; 
Ponce  y.  Underwood,  56  Ga.  601;  Fel- 
tas  y.  8urke,  12  La.  Ann.  798;  Rogers 
y.  Coleman,  Hardin.  418,  8  Am.  Dec 
788:  Williams  y.  Preston.  8  J.  J.  Mat. 
600,  20  Am.  Dec.  179;  Carlln  y.  Taylor. 
7  Lea.  666;  Barkman  y.  Hopkins,  11 
Ark.  157;  Pickett  y.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545;  Amdt  v.  Amdl, 
15  Ohio,  88;  Welch  y.  8ykea.  8  GUm. 
197, 44  Am.  Dec.  689;  Zepp  y.  Hager.  70 
111.  228;  Winston  y.  Taylor.  28  Mo.  83, 
76  Am.  Dec.  112;  Onthwite  v.  Porter, 
18  Mich.  588;  Tyler  y.  Peatt,  30  Mich. 
68;  Jones  y.  Spencer,  15  Wis.  588;  Kane 
y.  Cook,  8  CaL  449. 
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any  other  persons  than  its  own  citizens  and  foreigners  within  its  soy- 
•ereign  limits,  a  judgment  or  decree  in  personam  against  a  citizen  of 
another  state,  without  actual  service  of  process  or  voluntary  appear- 
ance, is  not  made  binding  and  conclusive  in  any  other  state  by  the 
federal  constitution."**'  So  also  the  supreme  court  of  the  United 
States  declares  that  a  judgment  or  decree  which  is  merely  in  perso^ 
nam  '*oan  only  be  supported,  against  a  person  who  is  not  a  citizen  or 
resident  of  the  state  in  which  it  is  rendered,  by  actual  service  upon 
him  within  its  jurisdiction,  and  constructive  service  by  publication  in 
a  newspaper  is  not  sufficient.  The  courts  of  the  state  might  perhaps 
feel  bound  to  give  efifect  to  the  service  made  as  directed  by  its  stat- 
utes.  But  no  court  deriving  its  authority  from  another  government 
'will  recognize  a  merely  constructive  service  as  bringing  the  person 
within  the  jurisdiction  of  the  court.  The  judgment  would  be  allowed 
no  force  in  the  courts  of  any  other  state ;  and  it  is  of  no  greater  force* 
as  against  a  citizen  of  another  state,  in  a  court  of  the  United  States^ 
ihough  held  within  the  state  in  which  the  judgment  was  rendered.*'  ^ 
A  judgment  so  rendered,  therefore,  will  be  regarded  in  other  states 
as  void  and  a  mere  nullity ;  it  may  be  impeached  collaterally  or  oth- 
erwise ;  it  forms  no  bar  to  a  recovery  sought  in  opposition  to  it,  nor 
any  foundation  for  a  title  claimed  under  it.'^  Even  in  the  state 
where  the  action  is  brought,  according  to  the  best  authorities,  a  judg- 
ment rendered  upon  merely  constructive  service  has  not  sufficient 
vitality  to  justify  the  courts  in  seizing  and  selling  property  of  the 
non-resident  debtor,  found  within  the  state,  for  its  satisfaction.  If 
ihe  action  was  begun  by  an  attachment  of  property,  so  as  tp  be  sub- 
stantially in  rem,  the  courts  will  be  justified  in  ordering  the  disposi- 
tion of  that  property.  But  to  warrant  the  subjection  of  any  other 
property,  although  it  lies  within  the  same  territory,  to  the  claims  of 
•creditors,  there  must  first  be  established  a  valid  personal  liability  of 
the  defendant,  and  that  can  never  result  from  a  sentence  based  on 
nothing  more  than  constructive  citation.^ 

>tt  Whiting  V.  JohDSon,  5  Dana,  890.  Carleton  v.  V^ashington  Ins.  Co.,  86  N. 

*BHart  y.  Sansom,  110  U.  S.  151,  8  H.  162. 

fiap.  Ct  Rep.  586.  •»  Pennoyer  v.  Nefl,  95  U.  a  714 
9«4  Eaton  V.   Badgei^  88  N.  H.  228; 
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§  907.    Constructive  Service  on  Besldents. 

''Each  state  has  the  right  to  prescribe  by  law  bow  its  oitizens  shall 
be  brought  into  its  courts.  And  whatever  conflict  there  may  be  in 
some  of  the  earlier  cases  on  the  subject,  we  think  it  is  now  well  settled 
that  if  process  be  served  upon  the  defendant  according  to  the  laws  of 
the  state  of  which  he  is  a  resident,  and  judgment  be  afterwards  ran* 
dered  against  him,  such  a  judgment  is  as  binding  between  the  par* 
ties,  in  this  state,  when  relied  on  as  a  bar  to  the  prosecution  of  a 
second  suit,  upon  the  same  cause  of  action,  as  it  is  in  the  state  where 
it  was  rendered. "  ^  Consequently,  if  the  defendant  was  subject  to  the 
jurisdiction  of  the  state  where  the  action  was  brought,  and  process  was 
served  upon  him  in  accordance  with  its  laws, — as,  by  leaving  a  copy 
of  the  summons  at  his  usual  residence,— the  judgment  is  presumably 
valid,  although  he  was  in  fact  temporarily  absent  from  the  state.**' 
But  it  has  also  been  held  that  the  judgment  is  liable  to  be  impeached, 
in  another  state,  by  proof  that  the  defendant  was  not  domiciled  in 
the  state  where  it  was  rendered,  nor  subject  to  its  laws,  or  that  the 
judgment  is  not  valid  according  to  those  laws.***  And  some  few  cases, 
in  opposition  to  the  opinion  of  the  majority,  hold  that,  even  in  the 
case  of  its  own  citizens  or  residents,  a  state  cannot  rightfully  substi* 
tute  a  merely  constructive  service  for  actual  personal  citation.*** 

908.    Voluntary  Appearance  of  Non-Bealdent. 

Where  suit  is  brought  against  a  non-resident  defendant,  and  the 
service  of  process  is  by  publication,  or  in  some  other  mode  not 
amounting  to  personal  citation,  yet  if  he  voluntarily  appears  and 
defends  the  action,  the  court  acquires  complete  jurisdiction  of  his 
person,  and  the  judgment  is  valid  and  binding  alike  in  the  state 

s««H8rryman  v.  RoberU,  62  Md.  64,  scDthall  v.  Williams.  1  Dav.  (Ej.)  880. 

75.    And  Bee  also  Henderson  y.  Stani-  85  Am.  Dec.  629. 

ford,  105  Mass.  604;  Gillespie  v.  Com-  s^^Cassidy  y.  Leitch.  2  Abb.  KewGsa. 

mercial  Ins.  Co..  12  Gray.  201.  815. 

M7  Cassidy  y.  Leitch,  2  Abb.  New  Gas.  ms  Bowler  v.  Huston.  88  Gratt  8661 

815;  Huntley  y.  Baker,  88  Hun,  578;  Bie-  And  see  Amsbaugb  y.  Exchange  Bank, 


88  Eans.  100.  5  Ptc.  Rep.  884. 
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where  rendered,  in  the  domioUe  of  the  defendant,  and  in  all  other 
courts.^  On  the  same  principle,  one  who  prosecutes  an  appeal 
from  a  judgment  of  a  nisi  pritis  court  of  a  sister  state  to  the  supreme 
court  of  that  state,  and  who  submits  himself  to  the  jurisdiction  of  the 
appellate  tribunal,  cannot  impeach  its  judgment,  in  an  action  brought 
thereon  in  another  state,  on  the  ground  that  the  nisi  priuB  court  had 
never  obtained  jurisdiction  of  his  person,  as  the  judgment  of  the 
supreme  court  merges  that  of  the  lower  court.^  So  a  judgment 
rendered  by  a  court  in  Massachusetts,  upon  a  writ  served  upon  the 
defendant  personally  in  that  jurisdiction,  where  he  appeared  and 
pleaded  to  the  merits,  is  entitled  to  full  faith  and  credit  in  the  courts 
of  Maine,  although,  at  the  time  of  the  service  of  the  writ,  both  the 
parties  were  citizens  of  the  last  named  state.** 

§  909.    Defendant  Decoyed  into  Another  State. 

In  a  case  where  the  defendant,  residing  in  Iowa,  was  induced,  by 
means  of  false  pretenses  or  representations,  to  go  into  Illinois,  the 
plaintiff  thus  designing  to  get  service  upon  him,  and  in  pursuance  of 
such  service  a  judgment  was  taken  against  him,  which  judgment  was 
afterwards  made  the  basis  of  an  action  in  the  courts  of  Iowa,  it  was 
there  held  that  the  jurisdiction  so  attaching  was  fraudulently  obtained 
and  would  vitiate  the  judgment,  and  that  the  defendant  might  plead 
the  fraud  in  bar  of  the  subsequent  action  in  Iowa.  Said  the  court : 
*A8  we  entertain  no  doubt  that  a  court  of  Illinois  would,  if  the  facts 
alleged  in  this  answer  were  proved,  perpetually  enjoin  the  collection 
of  this  judgment,  we  are  clearly  of  the  opinion  that  the  defense  here 
interposed  should  bar  a  recovery  thereon  in  our  own  courts."  ^  But 
some  of  the  decisions  rendered  elsewhere  on  similar  facts  incline  to 


<*  Bellows  V.  Ingham,  2  Yt  576;  Har- 
bin V.  Chiles,  20  Mo.  814.  Bee  also  Ran- 
dolph ▼.  Keller,  21  Mo.  557. 

•1  Roach  V.  Privett  (Ala.),  7  South. 
Rep.  808. 

"■deaves  v.  Lord,  48  Me.  890. 

■■Dunlap  V.  Cody,  81  Iowa,  260,  7 
Am.  Rep.  189;  Duringer  v.  Moschino, 

LAW  JUDO. V.  2 — 69 


98  Ind.  495.  An  affidavit  of  defense,  in 
a  suit  on  a  foreign  judgment,  which  al- 
leges that  the  defendant  was  fraudu- 
lently enticed  into  the  state  where  the 
Judgment  was  rendered,  for  the  pur- 
pose of  getting  service  on  him,  but  no 
defense  on  the  merits,  is  insufficient 
Lackenbach  t.  Anderson,  47  Pa.  St  128. 
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the  yiew  that  the  defendant  ought  to  apply  to  the  court  where  the 
action  is  pending  to  have  the  proceedings  set  aside^  on  the  ground  of 
an  abuse  of  its  process,  and  that  if  he  neglects  to  do  this,  and  the 
action  proceeds  to  judgment,  he  will  be  bound  by  the  result  in 
spite  of  the  fraud  practised  upon  him."*  Other  cases  hold  that  his 
remedy  is  to  bring  suit  against  the  persons  conspiring  to  lure  him 
into  the  foreign  jurisdiction.^  However  this  may  be,  it  should  be 
observed  that  there  must  be  an  actual  fraud  or  trick  put  upon  the 
defendant.  A  mere  request  to  him  to  go  to  the  other  state  and  defend 
a  suit  in  attachment  actually  pending  there,  is  not  a  fraudulent 
device.** 

§  910.    Non-Besident  OorporaticttiB. 

The  principles  stated  in  the  preceding  sections  in  relation  to  the 
acquisition  of  jurisdiction  over  non-resident  defendants  apply  with 
the  same  force  to  foreign  corporations  as  to  natural  persons.**'  A 
corporation  is  a  resident  of  the  state  which  creates  it,  and  if  sued  in 
the  courts  of  a  dififerent  state,  jurisdiction  over  it  can  only  be  acquired 
in  some  mode  equivalent  to  personal  service  of  process  on  an  indi- 
vidual. But  as  an  individual  may  submit  himself  to  the  jurisdiction 
of  a  foreign  court,  by  accepting  service  of  process  within  its  terri- 
torial bounds,  so  may  also  a  corporation,  by  having  an  officer  or 
agent,  authorized  to  accept  service,  in  a  foreign  state  where  it  does 
business.  And  indeed  many  of  the  states  make  the  appointment  of 
aueh  a  resident  officer  or  agent  a  condition  to  the  admission  of  cer- 
tain classes  of  corporations  to  transact  business  within  their  borders. 
Hence  when  a  corporation  chartered  in  one  state  is  sued  in  another, 
and  service  is  there  made  upon  a  resident  agent  of  the  company  who 
is  authorized  to  receive  service  of  process  on  its  behalf,  jurisdiction 
attaches,  and  the  judgment  in  the  action  will  be  entitled  to  full  faith 
and  credit  in  the  state  where  the  corporation  is  chartered.**    But  it 

»*  Steele  v.  Bates,  d  Aik.  8S8, 16  Am.  "*  Duringer  v.  Moschino,  98  Ind.  495. 

Dec.  720;  Townsend  v.  Smith,  47  Wis.  "^St  Clair  v.  Cox,  100  U.  &  850.  1 

628,  8  K.  W.  Rep.  489,  82  Am.  Rep.  798.  Sop.  Ct  Rep.  854. 

»Cook  V.  Brown,  126  MaM.  508,  28  >»  Lafayette  Ini.  Co.  t.  French.  19 

Am.  Rep.  209.  How.  40L 
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is  a  well  established  rule  of  ioterstate  or  international  law  that  the 
conrts  of  another  state  will  not  receive,  as  evidence  of  a  foreign  judg- 
ment, in  a  suit  brought  upon  it,  any  record  thereof  which  does  not 
show  on  its  face  that  the  defendant,  if  a  foreign  corporation,  was 
doing  business  in  that  state.  This  is  a  substantive  jurisdictional 
averment  that  must  affirmatively  appear,  and  not  be  left  to  any  infer- 
ence from  the  bare  return  of  the  officer  that  he  has  served  an  "agent" 
of  the  company.**  A  judgment  rendered  against  a  corporation  in 
another  state,  after  its  dissolution  according  to  law  in  the  state  which 
created  it,  is  a  nullity,  and  does  not  come  within  the  constitutional 
provision  requiring  full  faith  and  credit  to  be  given  to  interstate  judg- 
ments.** 

§  911.    Irregularities  in  Service. 

If  the  defendant  was  present  within  the  territorial  jurisdiction  of 
the  court  when  proceedings  were  begun  against  him,  and  process 
was  there  and  then  served  upon  him,  no  mere  irregularity  in  such 
service,  unless  it  was  so  radical  as  to  deprive  it  of  all  citatory  effect, 
can  be  set  up  against  the  judgment  ensuing  thereon  in  a  suit  upon 
such  judgment  in  another  state.*" 

§  912.    OontintLation  of  Jurisdiction. 

Where  a  court  has  acquired  full  jurisdiction  of  a  cause,  it  retains  it 
until  the  cause  is  finally  determined.  The  exercise  of  the  jurisdiction 
may  be  suspended,  but  the  jurisdiction  itself  is  never  suspended. 
When,  therefore,  a  court  which  stiU  retains  jurisdiction,  but  has  sus- 
pended the  exercise  of  it,  assumes  again  to  exercise  its  jurisdiction,  its 
action  is  within  its  power  and  cannot  be  collaterally  impeached. 
And  where,  in  the  case  of  a  foreign  judgment,  it  does  not  appear  by 
the  record  that  any  notice  was  given  to  the  party  affected  by  the 
action  of  the  court  in  thus  resuming  its  jurisdiction,  it  will  be  pre- 
sumed that,  according  to  the  practice  of  the  court,  no  such  notice 

"■Homing  V.  Planters'  Ins.  Co.,  28        s>i  Jardine  v.  Reichert,  89  N.  J.  Law, 
Fed.  Rep.  440.  166;  Supra,  yoL  1,  gg  228,  224. 

MD^  re  Norwood,  82  Han,  KM. 
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was  necessary,  or  that,  if  necessary,  it  was  in  fact  given.*"  Where 
a  judgment  is  rendered  against  a  party  who  ia  fully  within  the  jnria- 
diction  of  the  court,  and  an  appeal  is  taken  after  he  has  removed 
from  the  state,  the  appellate  court  has  jurisdiction  to  proceed  with 
the  ease,  notwithstanding  there  can  be  no  personal  service  of  the 
process  or  notice  of  appei^.*"*  So  in  cases  where  a  scire  faeiojB  is  to 
be  regarded  as  a  continuation  of  the  original  action  and  not  as  a  new 
suit,  a  judgment  on  the  scire  facias  against  a  non-resident  who  was 
not  served  with  notice  of  that  proceeding  and  did  not  appear,  will 
be  held  good  in  the  courts  of  another  state,  provided  the  court  had 
jurisdiction  over  him  in  the  original  suit.^  So  again,  a  judgment 
founded  on  a  recognizance  entered  in  the  court  of  a  state  on  the 
return  of  two  successive  writs  of  scire  facias  nihxL  habet  will  be 
regarded  as  valid  and  conclusive  in  another  state.  The  proceeding 
is  not  coram  nonjudice,  inasmuch  as  the  act  of  confessing  the  debt 
of  record  gives  jurisdiction  to  the  court  over  the  person  of  the 
conusor.*" 

§  918.    Judgn^ent  against  Joint  Defendants. 

If  two  or  more  persons  are  made  joint  defendants  to  an  action,  but 
only  a  part  of  them  are  within  the  jurisdiction  of  the  court  or  per- 


**Sanford  ▼.  San  ford,  28  Conn.  0. 

"*  Nations  v.  JohDSon,  24  How.  125; 
Cone  ▼.  Hooper,  18  Minn.  581,  (Gil.  478.) 
Compare  Meyer  v.  Hartman,  14  Ma 
App.  180. 

SM  Adams  v.  Rowe,  11  Me.  89.  25  Am. 
Dec.  266.  See  also  Delano  v.  Jopling, 
1  Litt  117;  Poorman  v.  Crane,  Wright, 
847.  But  compare  Robinson  y.  Ward, 
8  Johns.  86;  Holt  v.  AUoway,  2  Blackt 
108. 

WElasser  v.  Haines  (N.  J.),  18  Atl. 
Rep.  1095.  In  this  case,  in  the  course 
of  a  long  and  well-cousidered  opinion, 
Beasley.  C.  J.,  observed:  "The  inquiry 
therefore  arises,  and  it  involyes  the  en- 
tire issue  now  before  the  court,  how 
was  it  that  Judgment  could  go  against 
a  conusor  who  had  not  been  served  with 
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the  scire  faeiasf  The  answer  is  that  by 
the  form  of  the  procedure,  of  which 
the  writs  of  scire  facias  formed  a  part, 
the  conusor  voluntarily  made  himself 
a  party  to  the  proceeding.  He  went  in- 
to court  and  confessed  a  debt  subject 
to  a  condition,  with  the  l-nowledge  that 
if  he  absented  himself  from  the  Juris- 
diction a  Judgment  might  be  taken 
against  him  on  the  return  of  two  un- 
served writs  of  scire  faeioi.  Such  was 
the  legal  effect  of  the  act  done  by  him; 
and,  in  intendment  of  law,  he  was  held 
to  have  assented  to  such  elfeci.  If, 
when  he  confessed  the  debt,  he  had  ex- 
pressly consented,  in  pursuance  of  a 
local  statute,  to  the  entry  of  a  final 
Judgment  of  this  nature  on  the  return 
of  two  unserved  writs  of  scire  faeias. 
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Bonally  served  with  process  within  the  state,  a  jadgment  rendered 
against  all  cannot  be  enforced  outside  of  the  state  in  which  it  was 
recovered.^  Thus,  in  those  states  where  the  common  law  prevails, 
when  a  commercial  firm  is  sned,  it  is  necessary  that  process  should 
be  served  on  each  member  of  the  firm,  and  if  one  partner  is  not 
within*  the  jurisdiction  of  the  court,  and  is  not  served  with  process, 
and  does  not  voluntarily  appear  and  answer  to  the  suit  by  himself  or 
his  attorney,  the  judgment  against  the  partnership  cannot  be  enforced 
against  him  out  of  the  local  jurisdiction.*'  Whether  a  judgment  so 
rendered  will  be  ex-territorially  valid  against  the  defendant  upon 
whom  process  was  served,  is  a  question  of  more  difficulty.  It  seems 
to  be  conceded  that  if  the  judgment  would  be  binding  on  such  defend, 
ant  at  home,  it  must  be  accorded  the  same  effect  in  all  other  states.** 
But  most  of  the  courts  which  have  dealt  with  the  question  adhere  to 
the  doctrine  that  a  joint  judgment  is  an  entirety  and  if  void  as  to  one 
defendant  is  void  as  to  all.**  And  they  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  law  of  a  sister  state  is  in  this 
respect  identical  with  their  own  or  with  the  common  law.  Conse- 
quently, the  presumption  will  be  that  such  a  judgment  is  void  even 
as  against  the  defendant  who  was  duly  served,  and  this  presumption 


it  is  presamed  it  would  not  be  contend- 
ed that  a  Judgment  entered  in  accord- 
ance with  such  stipolation  wonld  not 
have  been  of  nnquestionable  validity; 
and  yet»  as  he  is  chargeable  with  the 
knowledge,  when  he  entered  into  this 
recognizance,  that  each  result  wonld 
obtain,  according  to  the  laws  then  in 
force,  the  tacit  assent  to  such  proced- 
ore,  that  is  necessarily  to  be  implied, 
wants  but  little  of  the  force  that  would 
have  resided  in  such  supposed  positive 
agreement.  Kor  is  there  any  hardship 
which  can  arise  out  of  such  an  inter- 
pretation of  this  legal  procedure.  If 
the  conusor  has  any  defense  which  he 
desires  to  interpose  to  the  movement  to 
enter  Judgment  against  him,  he  has  his 
day  in  court  for  that  purpose;  for  he  is 
aware  that  he  has,  to  that  end,  until  the 
return  of  the  second  writ  ottdrtfacioi. 


and,  by  the  exercise  of  ordinary  dili- 
gence, he  can  keep  himself  informed 
with  respect  to  the  running  of  such 
writs.  In  such  a  course  of  law,  noth- 
ing is  perceived  of  which  the  defendant 
can  justly  complain.  At  all  events,  it 
is  a  proceeding  to  which  he  has  volun- 
tarily submitted  himself,  and  has  there- 
by impliedly  assented  to  it  from  its  in- 
ception to  its  obvious  conclusion.  * 

"•Frothingham  v.  Barnes,  9  R.  L  474; 
Bowler  v.  Huston,  80  Gratt  266;  Rogers 
V.  Bums,  d7  Pa.  St.  526. 

*>7  Phelps  V.  Brewer,  9  Cush.  890,  67 
Am.  Dec.  66;  Board  of  Public  Works  v. 
Columbia  College,  17  Wall  621;  Scott 
V.  Bogart,  14  La.  Ann.  261. 

<*Conley  v.  Chapman,  74  Ga.  709. 

>*  On  this  doctrine,  see  9upra,  vol.  1, 
8884. 
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ean  only  be  removed  by  proof  of  the  law  of  the  other  state  authorizing 
the  rendition  of  the  judgment  and  making  it  valid  and  binding  on 
that  defendant.  Thns,  the  court  in  Massachasetts  said  of  a  judg- 
ment recovered  in  Maine :  "If  that  court  had  no  jurisdiction  of  one 
defendant^  its  judgment,  being  entire  and  unqualified,  is,  in  the 
absence  of  any  evidence  of  the  law  of  Maine  upon  the  subject,  void 
against  both."  ^  And  the  same  tribunal  had  before  ruled  that  a  judg- 
ment by  default,  in  another  state,  against  several  defendants,  only 
part  of  whom  were  served  with  process,  directing  that  execution  issue 
against  the  sole  property  of  the  defendant  served  and  the  joint  prop- 
erty of  all  the  defendants,  would  not  support  an  action  in  Massa- 
chasetts, even  against  the  defendant  who  was  served,  without  proof 
that  by  the  laws  of  the  other  state,  such  a  judgment  might  properly  be 
rendered,*'* 

§  914.    Joint  Debtor  Acts. 

In  several  of  the  states  statutes  have  been  enacted  which  provide 
that  when  an  action  is  brought  against  two  or  more  joint  defendants, 
and  only  a  part  of  them  are  served  with  process,  the  suit  may  neverthe- 
less proceed,  and  if  the  plaintiff  recover,  judgment  may  be  rendered 
against  all  the  defendants,  but  so  that  execution  shall  only  issue 
against  their  joint  property  and  the  separate  property  of  the  defend- 
ant served.  As  to  the  ex-territorial  validity  of  a  judgment  so  ren- 
dered, it  is  held  that  it  must  be  accorded  exactly  the  same  force  and 
effect  when  made  the  basis  of  an  action,  in  another  state,  against  the 
defendant  who  was  originally  served,  and  he  cannot  allege  that  the 
judgment  is  invalid,  or  claim  the  right  to  open  again  the  merits  of 
the  controversy.*'*  As  to  the  defendant  who  was  not  served,  the  ease 
is  different.  As  the  judgment  has  only  a  qualified  validity  as  to  him, 
and  is  not  enforceable,  even  in  the  state  where  rendered,  against  his 
individual  property,  it  is  clear  that  it  will  constitute  no  bar  to  an 
action  against  him  in  any  other  state  on  the  original  cause  of  action.*** 

s'vWright  V.  Andrews,  180  Mast.  140.  6  Bap.  Cu  Rap.  242;  Rensad  v.  Abbott, 

See  also  Scott  v.  Noble,  72  Ps.  St.  115.  116  U.  S.  277, 6  Sup.  Ct.  Rep.  1104;  Swift 

18  Am.  Rep.  688.  v.  Stark.  2 Oreg.  07,  88  Am.  Dec.  468. 

^  Knapp  V.  Abell,  10  Allen,  486.  «*  Stone  v.  Walnwrlgbt,  147  Msas.  801» 

snHanley  v.  Donoghae.  116  U.  8.  1, 
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Bat  the  joint  debtor  acts  commonly  provide  that  the  judgment  shall 
be  conoInsiYe  on  the  defendant  not  served  of  the  amount  of  the 
indebtedness  but  no  further.  Under  this  provision,  it  is  held  that  when 
the  plaintiff  brings  suit  on  the  judgment  in  another  state  against 
both  the  defendants,  he  is  not  excused  from  the  necessity  of  proving 
the  original  cause  of  action  against  the  defendant  who  was  not  served. 
For  the  ground  on  which,  consistently  with  established  princi- 
ples, such  a  judgment  can  be  held  conclusive  as  to  the  amount  of  the 
indebtedness  against  the  defendant  not  served  with  notice,  is,  that  by 
reason  of  the  relation  between  them  growing  out  of  the  joint  charac- 
ter of  their  contract,  the  defendant  served  with  notice  may  be 
regarded  as  authorized  to  act  for  the  other  defendant,  so  far  as  to 
bind  him  by  hie  admission  of  the  amount  of  the  debt.  When,  there- 
fore, there  is  a  failure  to  prove,  in  the  action  founded  on  the  judg- 
ment, a  joint  liability  of  the  two  defendants,  the  defendant  not  served 
with  process  cannot  be  regarded  as  affected  to  any  extent  by  the 
judgment.*'^  In  New  Tork  it  appears  to  be  as  yet  an  unsettled  ques- 
tion whether  a  judgment  obtained  under  the  joint  debtor  act  is  evi- 
dence of  the  extent  of  the  plaintiff's  demand  against  the  party  not 
served,  after  his  liability  has  been  established  by  other  evidence,  or 
whether  the  effect  of  the  judgment  is  merely  to  limit  the  amount  of 
the  claim  so  that  no  greater  sum  can  be  recovered.*^ 

§  916.    Jurisdiction  of  Subject-Matter. 

The  opinion  has  been  expressed  that,  in  an  action  on  a  judgment 
of  a  sister  state,  the  defendant  cannot  plead  that  the  court  rendering 
the  judgment  had  no  jurisdiction  of  the  subject-matter  of  the  suit; 
both  the  indebtedness  and  jurisdiction  of  the  subject-matter  are  sub- 
jects of  inquiry  before  the  judgment  is  rendered  and  not  af ter.^*  But 
this  view  is  sustained  neither  by  reason  nor  authority.  That  the  juris- 
diction of  the  subject  may  be  inquired  into  is  conclusively  shown  by 
the  universally  acknowledged  rule  that  a  judgment  assuming  to  dis- 

17  K.  B.  Rep.  801;  Shirley  t.  Shattuck*        s^Oakley  v.  Aspinwall,  4  N.  T.  518. 

18  Mat  SSe.  vaHanaley  v.  Force,  12  Ark.  756. 
"^Dufyoe  v.  Hale,  81  Oonii.  817. 
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pose  of  or  affect  the  title  to  lands  situate  ootside  the  state  is  of  no 
ex-territorial  validity.^  Besides,  total  want  of  jurisdiction  of  the 
matter  decided  has  the  same  effect,  in  rendering  the  judgment  a  mere 
nallity,  as  total  want  of  jurisdiction  of  the  parties.*'*  Hence  it  is 
rightly  held  that  a  decree  in  one  state  which  adjudicates  a  matter  not 
presented  by  the  pleadings  nor  within  the  issue,  can  have  no  higher 
effect  in  another  state  than  a  judgment  rendered  in  the  courts  of  the 
latter  under  like  conditions;  that  is,  it  must  be  treated. as  absolutely 
void.*'*  In  determining  the  validity  of  a  judgment  in  this  respect, 
the  courts  must  look  to  the  laws  of  the  state  where  the  judgment  was 
rendered  and  be  governed  by  the  construction  its  own  courts  have 
given  thereto.^ 


Part  V.    Fbaud  as  Gbound  of  Impbachmkbt. 

I  916.    Cases  Allowing  Defense  of  FraucL 

It  has  been  made  a  question  whether  or  not  fraud  practised  in 
obtaining  it  can  be  pleaded  to  an  action  on  a  judgment  rendered  in 
a  sister  state.  There  are  nnmeroas  expressions  of  opinion  to  be  found 
in  the  books  to  the  effect  that  such  a  plea  is  admissible.**^  Some  of 
the  cases  cited  are  direct  and  positive  adjudications  upon  the  ques- 
tion. Bat  others  are  merely  dieta  upon  this  point,  the  topic  being 
touched  on  in  the  course  of  general  discussions  of  the  validity  and 


^  Supra,  §  878. 

s»  Supra,  vol.  1,  §g  240.  d43. 

»*  Reynolds  v.  Stockton,  4SK.  J.  Bq. 
211, 10  AU.  Rep.  885. 

s»  Stark  v.  Ratcliff,  111  Ul.  76. 

*>Pearce  v.  Olney,  20  Conn.  544; 
Brainard  v.  Fowler.  119  Mass.  262;  Bor- 
den T.  Fitch,  16  Johns.  121,  8  Am.  Dec. 
225;  Andrews  v.  Montgomery,  19  Johns. 
162,  10  Am.  Dec  218;  Shumway  v.  Still- 
man.  4  Cow.  292, 15  Am.  Dec.  874;  Hunt 
T.  Hunt,  72  N.  T.  217.  28  Am.  Rep.  129; 
Buford  V.  Buford,  4  Munf.  241.  6  Am. 
Dec.  611;  Miller  v.  Leach,  96  K.  Car. 
229;  Sharman   v.  Morton,  81   Ga.  84; 
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Davis  V.  Smith,  6  Oa.  874,  47  Aol  Dec. 
S79;  Engel  v.  Scheuerman,  40  Qa.  206^ 
2  Am.  Rep.  678;  Fletcher  v.  Rapp.  1 
Sm.  &  Mar.  Ch.  874;  White  v.  Trotter. 
14  Sm.  &  Mar.  80, 68  Am.  Dea  118;  Nor- 
wood V.  Cobb,  20  Tax.  688;  Coffee  v. 
Neely,  2  Heisk.  804;  Welch  v.  Sykes,  8 
Gilm.  197,  44  Am.  Dec  689;  Bimeler  v. 
Dawson,  4  Scam.  686,  89  Am.  Dec  480; 
Lawrence  v.  Jarvis,  88  DL  804;  Holt  v. 
Alloway,  8  Blackf.  106;  Rogers  v.  Gwin, 
21  Iowa,  68;  Marx  v.  Fore,  61  Mo.  77; 
Eaton  V.  Hasty,  6  Nebr.  419,  89  Am. 
Rep.  86S. 
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effect  of  judgments  from  other  states.  The  latter  (to  ^hich  many 
more  might  be  added)  are  of  coarse  of  no  direct  authority  npon  the 
question^  bnt  they  show  that  many  of  the  courts  have  always  taken 
it  for  granted  that  the  defense  of  fraud  might  be  interposed  in  such  an 
action.  In  an  early  case  in  Vermont  it  was  said :  ''It  is  a  point  settled 
that  when  debt  is  brought  upon  a  foreign  judgment  rendered  by 
default,  the  court  will  go  into  the  consideration  of  such  judgment,  and 
if  it  appears  that  such  judgment  was  surreptitiously  obtained,  they 
will  not  render  judgment  upon  it/'  The  judgment  here  spoken  of 
was  rendered  in  Connecticut  against  a  non*re8ident,  upon  attachment 
of  certain  property  which  he  now  denied  to  be  his.'"'  So  in  a  case 
in  Arkansas  it  was  held  that  a  judgment  of  a  sister  state  may  be 
impeached  on  the  ground  of  fraud  practised  in  obtaining  it.  But 
this  was  a  case  where  the  defendant  in  such  judgment  went  into 
chancery  with  a  bill  to  enjoin  its  collection.  It  was  therefore  a  direct 
proceeding  to  annul  it,  and  one  which  would  have  been  permissible 
in  the  state  where  the  judgment  was  rendered.*^  According  to 
another  authority,  such  a  judgment,  if  it  was  procured  by  fraud,  may 
be  impeached  in  the  state  where  suit  is  brought  upon  it  for  the  same 
reasons  that  would  justify  a  court  of  equity  in  enjoining  a  judgment 
at  law  in  the  latter  state.**^ 


§  917.    Flea  of  Fraud,  when  Admissible. 

The  doctrine  stated  in  the  preceding  section  was  never  oniversally 
accepted.  In  many  of  the  states  the  courts  have  adhered  to  the  rule 
that  the  plea  of  fraud  is  not  admissible  in  an  action  on  a  judgment 
from  a  sister  state,  unless  it  could  be  set  up  in  the  courts  of  the  state 
rendering  the  judgment.*"*  And  this  must  now  be  regarded  as  settled 
law,  especially  in  view  of  certain  recent  rulings  of  the  United  States 

*"Wsddsint  T.  Bumham,  1   Tyler.  Sanford,  28  Conn.  6;  Benton  v.  Burgot, 

S88L  10  Serg.  &  R.  240;  Granger  v.  Clark,  22 

"* Conway  v.  Ellison.  14  Ark.  860.  Me.  128;  Barras  v.  Bidwill.  8  Woods,  6; 

>MTnrley  v.  Taylor,  6  Baxt  876.  McDonald  v.  Drew,  64  N.  H.  647,  16 

**  Anderson  T.  Anderson,  8  Ohio,  108;  AU.  Rep.  148;  Johnson  v.  Dobbins,  6 

Bicknell  v.  Field,  8  Paige,  440;  McRae  Week.  Not  Caa.  687. 
V.  Mattoon,  18  Pick.  68;  Ban  ford  v. 
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supreme  court  in  the  same  direotion,^  which,  as  involving  the  con- 
struct ion  of  the  constitution,  and  of  an  act  of  congress,  mast  be 
regarded  as  of  binding  authority  upon  the  state  courts,  and  which 
therefore  have  the  effect  to  overrale  the  former  decisions  and  dicta  to 
the  contrary.  Indeed,  the  cases  referred  to,  in  the  supreme  court, 
seem  at  first  sight  even  to  exclude  the  qualification  that  the  plea  of 
fraud  is  admissible  when  it  would  be  admissible  at  home.  This, 
however,  arises  from  the  generality  of  the  terms  in  which  they  express 
the  rule,  and  it  is  not  a  necessary  inference  that  the  rule  is  to  be 
applied  so  strictly  as  to  exclude  the  case  supposed.  Thus,  in  one  of 
the  latest  cases  before  that  tribunal,  Mr.  Justice  Gray  took  occasion 
to  remark :  "Judgments  recovered  in  one  state  of  the  Union,  when 
proved  in  the  courts  of  another,  differ  from  judgments  recovered  in  a 
foreign  country  in  no  other  respect  than  that  of  not  being re-examin- 
able  upon  the  merits,  nor  impeachable  for  fraud  in  obtaining  them, 
if  rendered  by  a  court  having  jurisdiction  of  the  cause  and  of  the  par- 
ties."*"^ The  cases  following  this  view  have  held  that  if  the  judg- 
ment was  founded  in  fraud,  or  was  entered  without  the  authority  of 
the  court,  the  party  injured  must  resort  to  that  court  and  there  pro- 
cure the  judgment  to  be  vacated.  Thus  the  supreme  court  of  Penn- 
sylvania says:  ''If  the  judgment  was  entered  in  West  Virginia  by 
fraud  or  collusion,  the  court  in  which  it  was  entered  is  the  proper  one 
to  redress  the  wrong.  It  is  a  matter  with  which  we  have  nothing  to 
do."  ^  And  there  seems  to  be  logically  no  escape  from  this  position, 
except  in  cases  where  the  court  which  rendered  the  judgment  would 
itself  allow  the  defense  of  fraud  in  an  action  upon  it.  Most  of  the 
cases  on  the  subject  recognize  this  important  exception.  But  not  all 
of  them  have  been  successful  in  discerning  the  trae  rule  for  ascer- 
taining when  the  excepted  cases  occur.  For  example,  in  the  case  of 
Peel  v.  January^  we  find  the  following  line  of  reasoning:  In  an 
action  on  a  sister  state  judgment,  only  those  defenses  can  be  made 
which  could  be  made  against  the  judgment  in  the  courts  of  the  state 


w  Christmas  t.  RuMell,  6  Wall.  290;  "*  Wyoming  Mannf.  Co.  t.  Mobler 

Maxwell  ▼.  Stewart.  22  Wall.  77.  (Pa.)»  17  AU.  Rep.  81.    See  also  Bick- 

»7  Hanley  t.  DoDoghue,  116  U.  &  1,  nell  t.  Field,  8  Paige,  440. 

4,  6  Sup.  Ct.  Rep.  242.  ^85  Ark.  881,  87  Am.  Bmp.  97. 
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where  it  was  rendered.  The  available  defenses  must  therefore  be 
ascertained  by  the  law  prevailing  in  the  state  where  the  judgment 
was  rendered.  In  the  absence  of  evidence  to  the  contrary,  it  is  pre- 
snmed  that  the  common  law  obtains  in  a  sister  state.  At  the  com- 
mon law  fraud  coald  not  be  set  up  as  a  defense  to  an  action  on  a 
judgment;  it  could  be  pleaded  only  by  ihird  persons.  Therefore 
fraud  cannot  be  pleaded  by  the  defendant  to  an  action  on  such  a  judg- 
ment. The  fallacy  here  is  in  assuming  that  the  common  law  is 
always  to  be  presumed  the  rule  of  decision  in  another  state.  It  is 
true  the  question  must  be  governed  by  the  laws  of  the  state  from 
which  the  judgment  comes.  Bat  in  cases  of  this  sort,  as  we  have 
already  shown,^  the  courts  of  a  sister  state  are  bound  to  take  judi- 
cial notice  of  those  laws,  or  to  examine  and  see  for  themselves 
whether  the  common  law  really  survives  in  that  jurisdiction  or  has 
been  abrogated.  And  such  an  investigation  would  often  lead  to  a 
different  result  from  that  arrived  at  in  the  case  cited. 

§  918.    Principles  Governing  the  Question. 

The  topic  is  not  without  its  difiScuIties,  and  the  following  observa- 
tions are  put  forward  in  the  hope  that  they  may  to  some  extent  aid 
the  reader  in  discovering  the  true  principles  which  should  govern  it. 
In  the  first  place,  to  allow  the  plea  of  fraud  to  be  made  in  all  cases^ 
in  an  action  on  a  judgment  of  a  sister  state,  would  be  tantamount  ta 
allowing  an  inquiry  into  the  merits,  by  an  impeachment  of  the  jus- 
tice of  the  sentence,  which,  if  the  judgment  could  not.be  assailed  on 
this  ground  at  home,  is  beyond  question  inadmissible.  This  is  the 
ground  of  the  decision  in  the  case  of  Christmas  v.  RusseUJ'^ 

It  would  also,  in  the  case  supposed,  amount  to  a  collateral  attack 
upon  the  judgment,  which,  also,  is  universally  forbidden.  And  this 
is  the  basis  of  the  decision  in  Anderson  v.  Anderson.^'^ 

The  allegation  of  fraud  must  not  be  confounded  with  the  right  of 
the  defendant  to  deny  that  the  court  had  jurisdiction  over  him.  As 
we  have  already  seen,  he  may  aver  that  the  court  never  had  such 
jurisdiction,  or  that  the  service  of  process  was  constructive  merely^ 

SM  aupra,  8  860.  « 5  Wall.  29a  ^e  Ohio,  lOa 
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and  that  therefore,  in  the  one  case,  the  judgment  is  void,  and  in  the 
other  case,  is  extra-territorially  invalid.  Bat  the  present  role  forbids 
him  to  allege  that  althoagh  the  jurisdiction  was  regularly  obtained, 
and  did  in  fact  attach,  yet  it  was  fraudulently  procured. 

In  some  of  the  states,  where  the  formal  distinction  between  law 
and  equity  is  abrogated,  the  law  allows  egaitable  defenses  to  be  set 
up  in  an  action  at  law.  Hence,  in  those  states,  when  the  suit  is  upon 
a  domestic  judgment,  the  defendant  is  allowed  to  plead  any  circnm- 
stances  of  fraud  which  would  have  justified  a  court  of  equity  in  inter- 
fering in  his  behalf.  Now  when  the  same  judgment  is  made  the 
basis  of  an  action  in  another  state,  he  ought  to  be  allowed  the  same 
latitude  of  defense.  For,  if  it  were  otherwise,  the  foreign  court  would 
be  required  to  give  greater  faith  and  credit  to  the  judgment  than  it  is 
entitled  to  at  home,  which  the  constitution  does  not  require. 

It  will  be  shown  in  the  next  section  that  the  courts  of  one  state, 
in  proper  cases,  may  enjoin  the  prosecution  of  an  action  on  a  judg- 
ment from  another  state.  Now  in  several  of  the  states,  where  equi- 
table defenses  are  heard  in  legal  actions,  the  defendant  may  directly 
impeach  a  domestic  judgment  by  defending  against  it  on  grounds 
which  would  have  moved  a  court  of  equity  to  enjoin  its  collection. 
And  when  the  action  is  on  a  foreign  judgment,  or  one  from  a  sister 
state,  it  is  difficult  to  see  why  he  should  not  be  allowed  to  pursue  the 
same  course.  It  is  not  reasonable  to  put  him  to  the  indirect  method 
of  bringing  a  new  and  independent  suit  merely  because,  in  the  other 
state,  he  would  have  to  take  the  same  circuitous  course.  The  ques- 
tion seems  to  be  wholly  one  of  practice.  It  does  not  involve  the 
degree  of  faith  and  credence  to  be  given  to  the  judgment,  but  only 
the  remedy  of  a  party  fraudulently  affected  by  it. 

S  919.    Enjoining  Action  on  Fraudulent  Judgment. 

The  principles  upon  which  the  chancery  courts  of  one  state  will 
be  justified  in  interfering  to  restrain  proceedings  upon  a  judgment 
fraudulently  recovered  in  another  state  were  well  and  clearly  laid 
down  by  the  supreme  court  of  Missouri  in  the  following  terms :  ''In 
this  state,  a  proceeding  in  the  nature  of  a  bill  in  equity  will  lie  to 
(1100) 
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enjoin  and  avoid  a  domestic  judgment  obtained  throagh  frand,  and 
like  remedies  exist  and  may  be  resorted  to  against  judgments 
obtained  in  other  states,  when  sned  on  in  this  state.  The  fraud,  bow- 
ever,  for  which  a  judgment  will  be  enjoined  must  be  in  the  procure- 
ment  of  the  judgment.  And  courts  of  equity  will  not  vacate  or 
enjoin  a  judgment  merely  based  upon  a  cause  of  action  which  may 
be  vitiated  by  fraud,  for  this  is  a  valid  and  meritorious  defense,  which 
may  be  interposed,  and  unless  its  interposition  is  prevented  by 
fraud  of  an  adversary,  it  cannot  be  asserted  against  a  judgment, 
either  foreign  or  domestic. "  ^  Nor  does  the  constitutional  pro- 
vision stand  in  the  way  of  such  a  proceeding.  For  the  court  of 
equity  does  not  thereby  impugn  the  foreign  judgment,  but  considers 
the  equities  subsisting  bet  ween  the  parties  and  acts  upon  them  per- 
sonaUy,  restraining  the  one  from  pursuing  a  judgment  so  obtained 
and  protecting  the  other.^ 

S  980.    False  Zhidenoe  and  Oonspiracy. 

A  bill  in  equity  for  an  injunction  against  the  use,  in  one  state,  of 
a  judgment  rendered  in  another  state,  cannot  be  maintained  on  the 
ground  that  the  judgment  was  obtained  by  means  of  the  false  and 
fraudulent  testimony  of  the  prevailing  party  or  of  other  witnesses.^ 
Nor  will  an  action  lie  by  the  judgment-defendant  against  the  plaintiff 
and  another  for  fraudulently  conspiring  together  to  obtain  a  judg- 
ment against  such  defendant  in  an  action  brought  in  a  conrt  of 
another  state,  which  court  had  jurisdiction  of  the  subject-matter  and 


>M  Payne  v.  O'Shea.  84  Mo.  129.  See 
also  DftYis  T,  Headley,  22  N.  J.  Eq.  116; 
Pearce  t.  Olney,  20  Conn.  544;  Black  v. 
Smith,  18  W.  Ya  7d4;  Eaton  v.  Hasty, 
6  Nebr.  419,  29  Am.  Rep.  866;  Ward  v. 
Quinlivin.  57  Mo.  425. 
»*  Pearce  v,  Olney.  20  Conn.  644 
»fiMetcalf  V.  Gilmore,  59  N.  H.  417, 
47  Am.  Rep.  217;  Riley  ▼.  Murray,  8 
Ind.  864.  -  Where  In  an  action  on  a 
Judgment  of  a  sister  state,  it  appears 
that  the  defendant  was  served  in  the 


original  action  and  appeared  by  attor- 
ney, that  his  testimony  was  taken  by 
commission,  and  that  the  cause  was 
pending  for  a  long  time,  the  mere  fact 
that  the  defendant  expected  that  the 
testimony  of  an  important  witness 
would  be  in  his  favor,  while  on  the  trial 
he  testified  against  the  defendant's  case, 
will  not  support  a  plea  that  the  Judg- 
ment was  fraudulently  obtained.  Weir 
v.  Yail,  65  Cal.  466. 
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the  parties,  where  the  defendant  appeared  in  the  action  and  answered, 
and  where  the  judgment  remains  in  fall  force.^ 

§  92L    Fraud  Anterior  to  the  Judgment. 

If  in  any  case  the  plea  of  fraud  is  admissible  in  an  action  on  a 
judgment  of  a  sister  state,  it  must  be  fraud  practised  in  the  very  pro« 
eurement  of  the  judgment,  not  anterior  to  it.  A  defense  founded  on 
the  fraudulent  character  of  the  subjeet-matter  of  the  suit,  which  the 
defendant  omits  to  set  up  in  the  court  rendering  the  judgment,  can- 
not be  alleged  Against  that  judgment  when  it  is  made  the  basis  of  an 
action  in  another  state.'*'  Thus,  in  New  Tork  it  is  said :  '^It  is  a 
rule  well  settled  that  every  judgment  may  be  impeached  for  fraud, 
and  this  applies  as  well  to  judgments  of  our  own  state  as  to  those  of 
other  states  or  foreign  judgments.  But  what  will  constitute  fraud 
sufficient  to  vitiate  a  judgment,  and  who  can  make  the  objection,  and 
under  what  circumstances  it  can  be  interposed,  are  material  ques* 
tions.  The  rule  is  that  there  must  be  facts  which  prove  it  to  be 
against  conscience  to  execute  the  judgment,  and  which  the  injured 
party  could  not  mak^  available  in  a  court  of  law,  or  which  he  was 
prevented  from  presenting  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents.  **  ^ 


^'^EngBtrom  ▼.  Sherbame,  187  Mass. 
168.  In  the  case  of  Brown  t,  Eaton,  08 
Ind.  691,  it  was  held  that  to  a  suit  by  an 
assignee  on  a  Judgment  rendered  in  an- 
other state  on  default,  an  answer  that 
the  defendant  had  no  notice  or  knowl- 
edge  of  the  suit,  and  was  not  liable  to 
the  Judgment- plaintiff  on  any  cause  of 
action,  and  that  he  and  the  present 
plaintiff  and  the  officer  who  had  made 
return  of  service  of  process  had  fraud- 
ulently conspired  together,  and  made 
and  procured  a  false  return,  when  In 
fact  there  was  no  service,  was  good  on 


demurrer.  But  it  Is  to  be  noted  that 
the  real  contention  in  this  case  was  that 
the  court  rendering  the  Judgment  had 
no  Jurisdiction;  because,  although  it 
appeared  from  the  record  that  there 
had  been  service,  yet  that  only  trans- 
spired  in  consequence  of  the  fraud  al- 
leged. 

^  Packer  y.  Thompson  (Nebr.),  41  K. 
W.  Rep.  650;  Jeter  T.  Fellowes,  82  Pa. 
St.  466;  Hockaday  t.  Skegga,  18  La. 
Ann.  681. 

MEinnler  ▼.  Einnler,  46  N.  Y.  686. 6 
AuLRep.  188. 
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Pabt  YI.    Sibtbb  Statb  Judgments  in  Rem. 

§  922.    Probate  Adjudications. 

The  probate  of  a  will  in  another  state  is  to  be  regarded  as  a 
"judicial  proceeding"  to  the  record  of  which  full  faith  and  credit  is  to 
be  given  when  authenticated  conformably  to  the  act  of  congress.*" 
So  when  the  question  of  the  validity  of  a  will  has  been  finally  deter- 
mined by  a  court  of  competent  jurisdiction  in  the  state  of  the  domi« 
eile  of  the  testator,  parties  to  that  cause  are  estopped  from  raising 
the  same  questions  in  an  action  on  the  will  in  another  state."**  And 
the  courts  are  bound  to  respect  a  decree  of  another  state,  enforcing 
provisions  in  a  will,  even  though  such  provisions  would  be  contrary 
to  the  policy  of  their  own  laws.^  A  judgment  obtained  by  an 
administrator  is  a  debt  at  law  due  him  personally,  on  which  he  can 
sue  as  an  individual  in  a  foreign  state.''''  So  a  money  judgment 
rendered  by  a  court  of  original  jurisdiction  in  a  sister  state,  against 
one  who  was  at  the  time  the  executor  of  the  debtor  in  that  state 
and  also  in  another  state,  may  be  made  the  basis  of  an  action  in  the 
latter  state."*  But  it  is  held  that  a  judgment  rendered  in  one  state 
against  an  administrator  of  a  decedent  will  not  support  an  action 
against  a  personal  representative  of  the  decedent  in  another  state, 
where  it  is  not  alleged  that  any  assets  which  were  formerly  in  the 
hands  of  the  administrator  in  the  former  state  have  come  into  the 
possession  of  the  representative  in  the  latter  state.''* 


»»Haile  v.  HiU,  18  Mo.  612. 

aoo  Dairy mpla  t.  Gamble,  68  Md.  628, 
18  Atl.  Rep.  156;  Wells  v.  Neff,  14  Oreg. 
66,  75,  12  Pac.  Rep.  88;  Thomas  v.  Mor- 
risett,  76  Ga.  884.  Compare  Gillett  t. 
Camp,  28  Mo.  876.  In  Rhode  Island, 
howeyer.  it  is  held  that  the  probate  of  a 
will  in  another  state  is  only  prima  facie 
eyidence  of  its  Talidity  on  an  applica- 
tion to  a  coort  of  probate  of  Rhode  Is- 
land to  allow  a  copy  of  the  same  to  be 
filed  and  recorded;  that  vbe  constitu- 
lional  provision  does  not  extend  the 


operation  of  such  a  decree  to  things 
which,  at  the  death  of  the  testator,  were 
beyond  the  territorial  Jurisdiction  of 
the  state  whose  court  has  taken  the 
probate.  Bo  wen  v.  Johnson,  6  R.  L 
112,  78  Am.  Dec.  49;  Olney  v.  Angell,  5 
R.  I.  108,  78  Am.  Dec.  62. 

»» Carruthers  v.  Corbin,  88  Ga.  76. 

*«  Lewis  ▼.  Adams,  70  Cal.  408,  11 
Pac.  Rep.  888,  69  Am.  Rep.  428. 

«»Turley  v.  Dreyfus,  88  La,  Ann.  886. 

*iM  Cherry  v.  Speight,  28  Tex.  608. 
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§  923.    G^amiahment  Proceedings. 

When  a  jadgment  has  been  rendered  against  a  garnishee,  in  one 
state,  upon  regular  proceedings  had  in  a  court  invested  with  jurisdie* 
tion  of  the  cause  and  parties,  and  without  any  collusion  between  the 
plaintiff  and  the  garnishee,  such  judgment  is  binding  and  conclusive 
in  every  other  state,  and  constitutes  a  complete  defense  to  the  gar- 
nishee when  sued  for  the  same  debt  by  his  original  creditor."*  **It 
has  been  very  well  settled  in  this  commonwealth,"  says  the  supreme 
court  of  Massachusetts,  '*that  a  judgment  against  a  garnishee  in 
another  state,  where  the  court  has  jurisdiction  of  the  person  and  of 
the  subject-matter,  will  protect  one  here  who  has  been  obliged  to  pay 
or  is  compellable  to  pay,  in  pursuance  of  such  judgment,  although  it 
be  a  debt  due  on  a  promissory  note  or  other  negotiable  security, 
although  no  such  judgment  would  have  been  rendered  against  a  gar- 
nishee or  trustee  under  our  laws,  and  although  such  law  appears  to 
us  a  little  unreasonable.  He  who  pays  under  the  judgment  of  a  tri- 
bunal having  legal  jurisdiction  to  decide  and  adequate  power  over  the 
person  or  property  to  compel  obedience  to  its  decisions,  has  an  indis- 
putable claim  to  protection.  But  upon  general  principles,  one  who 
has  not  yet  been  compelled  to  pay,  and  who  may  never  be  obliged  to 
pay,  to  another,  who  has  attached  the  debt  in  his  hands,  although  he 
may  have  good  right  to  insist  that  the  proceedings  ought  not  to 
be  commenced  or  prosecuted  against  him,  whilst  his  hands  are  tied 
and  he  is  legally  prohibited  from  paying  his  debt,  and  so  may  have 
good  ground  for  an  abatement  or  stay  of  proceedings,  seems  in  no  con- 
dition to  deny  the  plaintiff's  right  to  recover  his  debt,  absolutely  and 
forever.**  "*  It  makes  no  difference  that  the  claim  gamisheed  would 
be  exempt  from  such  process  in  the  state  where  the  second  action 
against  the  garnishee  is  brought;  if  the  first  judgment  was  in  accord- 
ance with  the  laws  of  the  state  where  it  was  rendered,  it  is  valid  and 
binding  everywhere  else.^    Where  a  garnishment  in  another  state 

m  Morgan  t.  Keville,  74  Pa.  St  63;  East  Tennessee.  V.  A  Q.  R  CkK  v. 

Moore  t.  Bpackman,  12  Serg.  &  R  287;  Kennedy,  88  Ala.  4C2, 8  Soath.  Rep.  862. 

Ocean  Ins.  Co.  v.  Portsmouth  R  Co.,  8  <**Meriani  v.  Randlett.  18  Pick.  51L 

Met  420;  HoU  v.  Blake.  18  Mass.  168;  ^Qnj  v.  Delaware  A  Hodson  Canal 

(1104) 


Ch.  22] 


JUDaMBHTB  OV  OOUBTB  OV  ▲  8I8TEB  8TATB. 


§924 


was  pleaded  as  a  defense  to  an  action  on  an  acoount,  it  was  held 
competent  for  the  plaintiff  to  show  that  the  foreign  judgment  (against 
the  principal  defendant)  on  which  the  garnishment  was  based  was 
void  for  want  of  jurisdiction,  becanse  of  matters  extrinsic  to  the  rec« 
ord,«» 

§  984.    Decrees  In  Divorce. 

That  a  judgment  rendered  by  a  competent  court  in  another  state, 
in  a  proceeding  for  divorce,  should  be  entitled  to  the  same  presump- 
tions in  its  favor,  and  shoald  be  accorded  the  same  degree  of  faith 
and  credit,  as  are  extended  to  any  other  judgment,  under  the  pro- 
tection of  the  constitution,  would  seem  to  be  a  self-evident  truth. 
Yet  we  find  a  decision  of  the  supreme  judicial  court  of  Massachusetts 
to  the  effect  that,  although  the  court  in  a  sister  state  rendering  a 
decree  of  divorce  be  a  court  of  record,  yet  "its  jurisdiction  over  the 
subject  of  divorce  is  a  special  authority  not  recognized  by  the  com- 
mon law,  and  its  proceedings  in  relation  to  it  stand  on  the  same  foot- 
ing as  those  of  courts  of  limited  and  inferior  jurisdiction,  so  that  its 
powers  in  the  case  must  be  shown  and  appear  to  have  been  strictly 
pursued."  ^  This  decision,  however,  has  not  commended  itself  to 
the  judicial  reason  of  other  courts.  It  is  supported  neither  by  logic 
nor  authority,  and  no  such  doctrine  is  taught  in  the  cases  or  text- 
books, however  much  they  may  differ  on  other  points.  But  the  gen- 
eral subject  of  the  interstate  validity  of  decrees  of  divorce  is  one 
which  for  a  long  time  has  bristled  with  perplexing  and  contradictory 
opinions.  Much  of  the  difficulty  is  removed,  however,  by  a  right 
understanding  of  the  nature  of  the  proceeding  and  a  correct  use  of 


Co.,  6  Abb.  New  Cas.  181;  Robarge  v. 
Central  Yt  R.  Co.,  18  Id.  868.  In  the 
case  of  McCarty  v.  Steam  Propeller  New 
Bedford,  4  Fed.  Rep.  818,  it  was  beld 
that  the  wages  earned  by  a  seaman  in 
the  ooaatwise  trade  of  the  United  States 
are  not  subject  to  garnishment  at  the 
instance  of  a  creditor  of  the  seaman  in 
an  action  at  law  brought  in  a  state 
Gonrt  And  the  Judgment  of  the  state 
court  in  such  case,  directing  the  gar- 

ULW  JIJDQ.V.2 — ^70 


nishee  to  pay  such  wages  to  the  credit- 
or, is  void  for  want  of  jurisdiction. 
ThatiB,theproceediDgbeingmr£m,  and 
the  court  having  no  jurisdiction  of  the 
res  (the  wages),  its  judgment  is  not  bind- 
ing on  the  federal  court 

«»0'Rourke  v.  Chicago,  etc.,  R  Co., 
66  Iowa,  882,  7  N.  W.  Rep.  683. 

m  Commonwealth  v.  Blood,  97  Mass. 
68a. 
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terms.    Without  these,  it  would  be  hopeless  to  seareh  for  the  true 
principles  and  rules. 

§  925.  Divorce  Prooeedlngs  are  in  Bern. 
In  the  first  place,  a  proceeding  in  divorce  is  a  proceeding  in  remm 
It  is  not  an  action  by  the  petitioner  against  the  defendant,  at  least 
not  primarily.  It  is  a  proceeding  by  the  petitioner  to  obtain  an 
adjudication  upon  his  or  her  marital  statug^  which  is  the  rss;  and  the 
person  who  has  the  nearest  interest  in  that  status ,  and  whose  acts  are 
alleged  to  have  given  rise  to  a  cause  for  its  dissolution,  is  named  and 
cited  as  defendant.*^*  In  the  next  place,  it  is  an  admitted  principle 
of  international  law  that  every  state  has  the  sole  and  paramount 
right  to  legislate  and  adjudicate  upon  the  status  of  its  own  domiciled 
citizens,  and  to  regulate  and  determine  their  domestic  relations. 
These  two  principles  will  furnish  the  key  to  the  whole  subject.  For, 
accepting  them  as  true,  it  at  once  becomes  apparent  that  the  juris- 
diction  in  divorce  must  depend  solely  upon  the  domicile  of  the  parties, 
— upon  the  power  to  adjudicate  upon  their  status^ — and  not  upon 
any  question  of  service  of  process.  "Every  state  or  sovereignty," 
says  the  court  in  Missouri,  "has  the  right  to  determine  the  domestic 
relations  of  all  persons  having  their  domicile  within  its  territory;  and 
therefore,  where  a  husband  or  wife  is  domiciled  within  a  particular 
state,  the  courts  of  that  state  can  take  jurisdiction  over  the  status, 
and  for  proper  causes  act  on  this  rem  and  dissolve  the  relation.  The 
decree  so  pronounced  is  a  judgment  in  rem,  and  when  not  a£fected 
by  fraud  it  is  valid  everywhere,  and  under  the  constitution  and  laws 
of  the  United  States,  such  decrees  are  entitled  to  full  faith  and  credit 
in  all  the  states  and  territories."  '^^  It  thus  becomes  important  to 
inquire  more  closely  into  the  question  of  domicile.  And  here  a  variety 
of  possible  cases  are  to  be  distinguished. 

§  926.    Both  Parties  Citizeiis  of  the  State. 

If  both  the  married  parties  are  bona  fide  domiciled  citizens  of  a 
given  state,  there  can  be  no  question  of  the  power  of  the  courts  of 

>»2  BiBhop,  Mar.  &  Div.  gg  147, 166,         aiQould  v.  Crow,  67  Mo.  200. 
164. 
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that  state  to  divorce  tbem.  It  is  immaterial  that  the  marriage  ^raa 
celebrated  in  another  state*  and  that  the  laws  of  such  other  state  do 
not  reoognize  the  cause  alleged  as  sufficient  ground  for  granting  a 
divoroe.  Wherever  the  parties  go  they  carry  their  status  with  them, 
and  it  becomes  subject  to  the  jurisdiction  of  any  state  in  which  they 
acgaire  an  actual  domicile.  And  the  causes  for  altering  or  dissolving 
that  status  must  be  determined  by  the  laws  of  the  state  which  has 
present  jurisdiction  over  it,  not  by  the  laws  of  the  state  where  it 
originated.*"  Further,  in  this  case,  it  is  immaterial  where  the  offense 
was  committed  which  is  alleged  as  ground  for  divorce.  If  both  par- 
ties were  domiciled  in  one  state,  and  the  offense  charged  was  perpe- 
trated there,  and  both  afterwards  remove  to  another  state  and  acquire 
a  domicile  there,  the  latter  state  has  jurisdiction  to  dissolve  the  mar- 
riage  on  the  ground  of  such  offense.  Here  again  it  is  the  law  of  the 
state  having  control  of  the  status  which  must  govern,  not  the  lex  loci 
delicti.*^  Finally,  if  both  parties  are  citizens  of  the  state  where  the 
proceedings  are  taken,  it  is  immaterial  that  the  defendant  is  tem- 
porarily absent  from  that  state  and  is  only  constructively  notified  of 
the  suit.  The  New  York  court  of  appeals,  in  an  important  and  well 
considered  case,  has  declared  that  jurisdiction  of  the  person  of  a 
defendant  in  an  action  for  divorce  may  be  acquired  by  a  court  of  the 
state  in  which  he  or  she  is  a  domiciled  citizen,  by  such  proceedings 
in  the  nature  of  service  of  process  as  the  law  of  the  state  has  made 
equivalent  to  personal  service  within  its  jurisdiction.  So  long  as 
the  citizen  retains  that  relation  to  the  state,  he  owes  it  allegiance 
and  is  subject  to  its  laws,  and  this  subjection  he  cannot  throw  off 
by  a  temporary  or  prolonged  absence  from  the  state.     A  judgment 


sttHarding  v.  Alden,  0  Me.  148,  28 
Am.  Dec.  649;  Fellows  v.  Fellows,  8  N. 
U.  160;  Barber  ▼.  Root,  10  Mass.  265; 
Vischer  v.  Vischer,  12  Barb.  640;  Paw- 
ling V.  Bird,  13  Johns.  192;  Tolen  ▼. 
Tolen,  2  Blackf.  407,  21  Am.  Dec.  742. 

ns  Tolen  t.  Tolen.  2  Blackf.  407,  21 
Am.  Dec  742;  Fishll  t.  Fishli,  2  Litt 
987;  Bchnaufer  v.  Bchnaufer,  4  La. 
Ann.  865;  Hare  t.  Hare,  10  Tex.  855; 
Hubbell  V.  Hubbell,  8  Wis.  662.    The 


decisions  in  New  Hampshire  and  Penn- 
sylvania to  the  contrary  (Clark  ▼.  Clark, 
8  N.  H.  21;  Frary  v.  Frary,  10  N.  H.  61; 
Batcbelder  ▼.  Batchelder.  14  N.  H.  880; 
Payson  v.  Payson,  84  N.  H.  518;  Dorsey 
▼.  Dorsey,  7  WatU,  849;  Hollister  v. 
Hollister,  6  Pa.  Bt.  449)  have  been 
strongly  criticised  by  Mr.  Bishop  (2  Mar. 
&  Div.  g§  178-177)  and  shown  to  be  con- 
trary both  to  sound  reason  and  the 
weight  of  authority. 
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of  divoroe,  therefore,  rendered  by  the  coarta  of  any  state,  against 
a  domiciled  citizen  thereof,  upon  a  sabstitated  service  of  process 
such  as  the  law  has  authorized  in  the  case  of  an  absent  defendant, 
is  valid  to  effect  a  dissolution  of  the  marriage  contract,  and  is  con- 
elusive  upon  the  defendant  in  every  other  state,  although  he  was  not 
within  the  territorial  jurisdiction  during  the  progress  of  the  suit  and 
did  not  appear  therein.*^^ 


§  927.    Neither  Party  a  Domiciled  Gitizeiu 

The  converse  of  the  case  supposed  in  the  preceding  section  would 
be  that  where  neither  of  the  parties  was  actually  domiciled  in  the 
state  assuming  to  grant  the  divorce.  And  in  this  event,  upon  the 
principles  already  developed,  it  is  evident  that  there  can  be  no  juris- 
diction in  the  courts  of  such  state.  ''The  tribunals  of  a  country, " 
says  Mr.  Bishop,  ''have  no  jurisdiction  over  any  cause  of  divorce, 
wherever  or  whenever  it  arose,  if  neither  of  the  parties  has  within  its 
territory  an  actual  bonajide  domicile.  Nor  does  it  make  any  differ- 
ence  that  both  parties  are  temporarily  there,  submitting  to  the  juris- 
diction.** ^  And  all  the  American  authorities  agree  in  sustaining 
this  doctrine.*"  In  a  recent  case  in  Maine  it  was  said:  ''The  state 
has  the  absolute  right  to  determine  or  alter  the  civil  $tatu$  of  all  its 
inhabitants,  no  matter  where  they  may  temporarily  be,  and  no  m^at- 
ter  where  the  contracts  or  acts  giving  rise  to  such  status  may  have 
been  made  or  done.  Other  states  or  countries  will,  in  this  matter, 
accept  without  question  the  decrees  of  the  courts  of  the  home  state. 
But  the  state  has  this  power  only  over  its  own  inhabitants.  The 
mere  presence  within  its  territory  of  the  inhabitants  of  other  states 
gives  it  no  authority  to  fix  or  change  their  Btatus.    The  state  of  their 


tt^Hont  T.  Hunt,  72  N.  Y.  217,  28  Am. 
Rep.  129;  Hood  ▼.  Hood,  11  Allen,  196, 
87  Am.  De&  709;  Shaw  v.  Shaw,  98 
Mass.  158;  Guest  v.  Guest,  8  Ontario, 
844. 

»B2  Bishop,  Mar.  &  DIt.  g  144. 

*i*  Hoffman  t.  Hoffman,  46  N.  T.  80, 
7  Am.  Rep.  299;  Blain  v.  Blain.  45  Vt 
688;  Van  Fossen  v.  SUte,  87  Ohio  St. 
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817,  41  Am.  Rep.  507;  Gregory  t.  Greg- 
ory, 76  Me.  636;  Sewall  t.  Sewall,  122 
Mass.  156;  Davis  v.  Commonwealth,  13 
Bush.  818;  Hood  v.  Sute,  66  Ind.  268; 
State  ▼.  Armington,  25  Minn.  29;  Barber 
V.  Root,  10  Mast.  260;  Ditson  t.  Ditson. 
4  R.  L  98;  Jackson  t.  Jackson,  1  Johns. 
424;  Maguire  v.  Maguire,  7  Dana,  181; 
Pomeroy  v.  Wells,  8  Paige,  406. 
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residence  still  retains  its  control  over  that.  It  alone  can  free  its 
citizens  from  marital  obligations.  Any  proceedings  of  another  state 
to  that  end  will  be  ineffectual  and  will  be  disregarded  elsewhere."  "'^ 

§  928.    Domicile  of  One  Party  Sufficient. 

It  now  remains  for  us  to  consider  the  case  in  which  the  petitioner 
is  a  domiciled  citizen  of  the  state  where  the  proceedings  in  divorce 
are  taken,  and  the  defendant  is  domiciled  elsewhere.  And  on  the 
admitted  principle  that  each  state  has  the  right  to  determine  the 
BtattiM  and  the  domestic  relations  of  its  own  citizens,  the  conclusion 
appears  irresistible  that  the  bona  fide  presence  of  tho  res — the  atatuB 
of  a  domiciled  citizen — should  give  its  courts  jurisdiction.  If  this 
were  not  so^  neither  of  the  two  states  in  which  the  parties  are  respect- 
iyely  resident,  nor  both  together,  could  exercise  this  unquestioned 
right.  Bat  the  question,  though  easily  soluble  on  purely  logical 
grounds,  may  also  be  treated  as  one  settled  by  authority.  And  the 
decided  weight  of  authority  is  in  favor  of  the  rule  here  contended 
for.*'*  In  this  connection  it  must  be  observed  that  the  usual  rule, 
that  the  domicile  of  the  wife  follows  that  of  the  husband,  does  not 
apply  in  these  cases.  For  the  purpose  of  petitioning  in  divorce,  she 
may  have  a  separate  domicile.  The  law  will  recognize  her  as  having 
a  separate  existence^  and  separate  rights  and  interests,  in  all  cases 
where  the  very  object  of  the  proceeding  is  to  show  that  the  relation 
itself  OQght  to  be  dissolved,  or  so  modified  as  to  establish  separate 
interests  and  especially  a  separate  domicile  and  home."^* 


§  928.    Domicile  must  be  Bona  Fide. 

While  it  is  sufficient,  as  just  stated,  for  jurisdictional  purposes, 
that  the  domicile  of  the  plaintiff  should  be  in  the  state  where  the 


"7  Gregory  ▼.  Gregory,  78  Me.  187,  8 
Atl.  Rep.  280.  67  Am.  Rep.  793. 

««  2  Bishop,  Mar.  &  Div.  g§  155. 156; 
Pennojer  ▼.  Neff,  96  U.  8.  714;  Ditson 
▼.  Ditson,  4  R.  I.  87;  Tolen  v.  Tolen,  2 
Blackf.  407,  21  Am.  Dec.  748;  Burlen  y. 
Shannon,  116  Mass.  488;  People  v.  Ba- 
ker. 76  N.  T.  78,  82  Am.  Rep.  274;  Hub- 


bell  ▼.  Hubbell,  8  Wis.  662,  62  Am.  Dec. 
702;  Dutcher  ▼.  Dutcher,  89  Wis.  657; 
Cook  V.  Cook.  56  Wis.  196.  14  N.  W. 
Rep.  88,  443.  48  Am.  Rep.  706. 

»»  Harleau  v.  Harteau,  14  Pick.  181, 
26  Am.  Dec.  872;  Colvin  v.  Kced,  55 
Pa.  St.  879;  Jenness  v.  Jenness.  24  Ind. 
855;  DiUon  y.  Ditson,  4  R.  1.  87. 
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proceedings  are  had,  yet  it  is  neoessary  that  this  shoald  be  an  ftetual 
and  bona  fide  domicile  and  its  origin  and  continaance  both  free  from 
any  fraud.  To  quote  the  language  of  an  eminent  writer :  "We  con- 
ceiye  the  true  rule  to  be  that  the  actual  bona  fide  residence  of  either 
husband  or  wife  within  a  state  will  give  to  that  state  authority  to 
determine  the  status  of  such  party,  and  to  pass  upon  any  questions 
affecting  his  or  her  continuance  in  the  marriage  relation,  irrespective 
of  the  locality  of  the  marriage  or  of  any  alleged  offense,  and  that  any 
such  court  in  that  state  as  the  legislature  may  have  authorized  to 
take  cognizance  of  the  subject  may  lawfully  pass  upon  such  ques- 
tions, and  annul  the  marriage  for  any  cause  allowed  by  the  local  law. 
But  if  a  party  goes  to  a  jurisdiction  other  than  that  of  his  domicile 
for  the  purpose  of  procuring  a  divorce,  and  has  residence  there  for 
that  purpose  only,  such  residence  is  not  bona  fide ^  and  does  not  eon- 
fer  upon  that  state  or  country  jurisdiction  over  the  marriage  relation, 
and  any  decree  they  may  assume  to  make  would  be  void  as  to  the 
other  party."  ^  And  this  opinion  is  amply  justified  by  the  rulings 
of  the  courts,'*^  Thus,  in  a  recent  case  in  Massachusetts,  it  was  said 
that  if  a  person  goes  into  another  state,  in  fraud  and  evasion  of  the 
laws  of  his  domicile,  without  acquiring  a  domicile  in  such  other  state, 
for  the  purpose  of  obtaining,  and  does  fraudulently  obtain,  a  divorce 
for  a  cause  which  occurred  in  his  own  state,  but  which  was  not  a 
ground  of  divorce  by  its  laws,  a  court  of  the  state  to  which  he  so 
removes  has  no  jurisdiction,  and  its  decree  granting  a  divorce  is 
entitled  to  no  faith  or  credit  in  other  states,  although  it  may  recite 
jurisdictional  faots.^ 

*>0  Cooley,  Const.  Lim.  *400.  N.  Y.  80;  Sbannon  ▼.  Shannon.  4  Allen. 

w  LyoD  y.  Lyon,  3  Gray.  867;  O'Des  184;  Coz  ▼.  Cox.  19  Ohio  Su  602;  Leiih 

▼.  0*Dea.  101  N.  T.  28, 4  N.  K  Rep.  110;  ▼.  Leith.  89  N.  H.  20;  Hood  ▼.  Sute.  58 

Neff  ▼.  Beauchamp,  74  Iowa,  92,  86  N.  Ind.  268,  26  Am.  Rep.  21;  People  v.  Ba- 

W.  Rep.  905;  Gettys  ▼.  Gettyi.  8  Lea,  ker,  76  N.  T.  78;  Holmei  v.  Holmes.  4 

260,  81  Am.  Rep.  687;  Irby  ▼.  VV^ilaon,  1  Lans.  888. 

Dey.  &  B.  Eq.  568;  Magurn  y.  Magurn,  >»  Bewail  y.  Sewall.  122  Mass.  156.  38 

8  OnUrio,  570:  Hoffman  y.  Hoffman,  46  Am.  Rep.  299. 
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§  930.    ConcluBiTeness  of  Findings  as  to  Besidence. 

Although  the  point  is  not  entirely  free  from  doubt,  it  appears  to  be 
the  better  opinion  that  the  recitals  in  the  record  of  a  diyorce  case, 
that  the  parties  were  residents  of  the  state  where  the  suit  was  iusti- 
tutedy  do  not  preclude  a  party  from  showing,  in  another  state,  where 
the  divorce  comes  collaterally  in  question,  that  the  parties  never  were 
in  fact  domiciled  in  the  former  state,  and  that  the  suit  was  fraudu- 
lent and  collusive.***  And  this  accords  with  the  general  rule,  already 
stated  and  discussed,  which  allows  the  impeachment  of  a  judgment 
of  a  sister  state  on  the  ground  of  want  of  jurisdiction,  even  in  con- 
tradiction of  the  record. 


§  931.    Constructive  Service  of  Process. 

If  it  be  conceded  that  a  divorce  proceeding  is  a  proceeding  in  rem, 
it  will  necessarily  follow  that  actual  and  personal  notice  to  the  defend- 
ant is  not  indispensable.  The  vital  requisite  is  the  jurisdiction  of  the 
re«.  And  power  and  authority  over  the  re«,  as  we  have  shown, 
depends  upon  the  actual  and  bona  fide  domicile  of  the  petitioner 
within  the  state.  This  being  secured,  it  is  immaterial  that  the  other 
party  is  only  constructively  notified  of  the  institution  of  the  proceed- 
ings. The  citation  should  be  the  best  that  the  circumstances  per- 
mit, and  such  as  will  tend  to  prevent  fraud.  But  it  is  by  no  means 
necessary  that  it  should  be  the  same  as  is  required  to  justify  a  judg- 
ment in  personam.  This  rule  is  sustained  by  a  great  preponderance 
of  authority,  as  will  appear  in  the  next  section. 

§  932.    Validity  of  Divorces  Granted  on  Constructive 

Notice. 

Although  the  foregoing  arguments  have  generally  been  accounted 
eomplete  and  irrefragable,  yet  some  of  the  courts,  while  conceding 

^"People  ▼.  DaweU,  25  Mich.  247, 12  Am.  Rep.  260.    Bee  Elnnier  y.  Einnier,  46 
K.  Y.  085;  Kerr  v.  Kerr,  41  N.  T.  272. 
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one  or  m  ore  of  the  separate  points,  have  refused  to  accept  the  eon- 
clasion  to  which  the  whole  line  of  reasoning  logically  and  inevitably 
leads.  Thus  the  books  exhibit  a  few  decisions,  and  some  dieta^  to 
the  effect  that  a  decree  of  divorce  against  a  non-resident,  founded 
upon  a  merely  constructive  service  of  process,  as  by  publication,  is 
void  and  of  no  effect.***     But  some  of  these  cases  have  been  over- 

r 

ruled,  others  have  been  tacitly  repudiated,  and  the  tme  and  funda- 
mental principles  governing  the  question  have  become  more  and 
more  clear  to  the  courts  and  have  gained  weight  with  the  increasing 
body  of  decisions.  So  that  now  the  rule  may  be  regarded  as  settled, 
by  the  great  preponderance  of  authority,  that  a  decree  of  divorce 
pronounced  by  a  competent  court,  in  favor  of  a  bona  fide  domiciled 
citizen  of  the  state  and  against  a  non-resident,  where  service  of 
process  was  made  by  a  reasonable  constructive  notice,  and  in  the 
absence  of  any  fraud  or  collusion,  is  valid  and  binding  both  in  that 
state  and  in  all  other  states."**  As  summing  up  the  principles  advo- 
cated and  leading  to  this  ultimate  conclusion,  we  quote  the  following 
from  the  opinion  of  Mr.  Justice  Field  in  an  important  decision  of 
the  federal  supreme  court.  After  speaking  of  the  ine£Scacy  of  sub- 
stituted service  of  process  as  a  foundation  for  a  judgment  personally 
binding  on  the  defendant,  the  learned  judge  observed :  ''To  prevent 
any  misapplication  of  the  views  expressed  in  this  opinion,  it  is  proper 
to  observe  that  we  do  not  mean  to  assert,  by  anything  we  have  said, 
that  a  state  may  not  authorize  proceedings  to  determine  the  status 


*M  Borden  v.  Fitch,  15  JohnB.  121,  8 
Ahl  Dec  225;  Barber  v.  Root,  10  Mass. 
262;  Irby  v.  Wilson,  1  Dev.  <&  B.  Eq. 
568;  Dorsey  ▼.  Doriey,  7  Watts,  840,  82 
Am.  Dec  767;  Vischer  v.  Yischer,  12 
Barb.  640;  Lyon  ▼.  Lyon,  2  Gray.  867. 

»»Cheever  v.  Wilson,  0  Wall.  108; 
Pennoyer  ▼.  Nefl,  95  U.  &  714;  Harding 
▼.  Alden.  0  Me.  140,  28  Am.  Dec  549; 
Hood  v.  Hood,  110  Mass.  468;  Burlen  v. 
Shannon,  115  Mass.  488;  DiUon  v.  Dit- 
Bon,  4  R  L  87;  Baker  v.  People,  15 
Hun,  256;  People  v.  Baker,  76  N.  T.  78, 
82  Am.  Rep.  274;  State  v.  Schlachter, 
PhUL  (N.  Car.)  520;  HuU  v.  Hull,  2 
Strobh.  £q.  174;  Harrison  v.  Harrison, 
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19  Ala.  499;  Thompson  ▼.  State,  28  Ala. 
12;  Maguire  ▼.  Maguire,  7  Dana,  181: 
Mansfield  ▼.  Mclntyre,  10  Ohio.  28;  To- 
len  ▼.  Tolen,  2  Blackf.  407,  21  Am.  Dec 
748;  Wilcox  ▼.  Wilcox,  10  Ind.  486; 
Beard  ▼.  Beard,  21  Ind.  821;  Wakefield 
▼.  Ives,  85  Iowa,  288;  Gould  ▼.  Crow,  57 
Mo.  200;  Wright  ▼.  Wright,  24  Mich. 
180;  Hnbbell  ▼.  Hnbbeli,  8  Wis.  662,  68 
Am.  Dec.  702;  Bbafer  ▼.  BashneU,  24 
Wis.  872;  Cook  ▼.  Cook,  56  Wis.  195, 14 
N.  W.  Rep.  88,  448,  48  Am.  Rep.  706; 
Cooley,  Const.  Lim.  *401  and  note;  9 
Bishop,  Mar.  A  Div.  §g  155-164;  2  Kent 
Comm.  lia 


Ch.  22]  JUDGMSNTB  OF  G0UBT8  OF   A  BISTER  STATE.  §  933 

of  one  of  its  eitizens  towards  a  non-iesident,  which  would  be  binding 
within  the  state,  though  made  without  service  of  process  or  personal 
notice  to  the  non-resident.  The  jurisdiction  which  every  state  pos- 
sesses to  determine  the  civil  $tatu8  and  capacities  of  all  its  inhabit- 
ants involves  authority  to  prescribe  the  conditions  on  which  proceed- 
ings affecting  them  may  be  commenced  and  carried  on  within  its  ter- 
ritory. The  state,  for  example,  has  absolute  right  to  prescribe  the 
conditions  upon  which  the  marriage  relation  between  its  own  citizens 
shall  be  created,  and  the  causes  for  which  it  may  be  dissolved.  One 
of  the  parties  guilty  of  acts  for  which,  by  the  law  of  the  state,  a  dis- 
solution may  be  granted,  may  have  removed  to  a  state  where  no  dis- 
solution is  permitted.  The  complaining  party  would  therefore  fail, 
if  a  divorce  were  sought  in  the  state  of  the  defendant,  and  if  applica- 
tion could  not  be  made  to  the  tribunals  of  the  complainant's  domicile 
in  such  case,  and  proceedings  be  there  instituted  without  personal 
service  of  process  or  personal  notice  to  the  •ffending  party,  the 
injured  citizen  would  be  without  redress."  *" 

§  933.    Matters. Inoidental  to  Dissolution  of  Marriage. 

A  decree  in  divorce  is  in  rem,  and  therefore  justified  by  jurisdiction 
over  the  re$  alone,  only  in  so  far  as  it  affects  .the  marital  $tatus.  If 
it  goes  further  than  this,  and  assumes  to  adjudicate  matters  col- 
lateral or  incidental  to  the  dissolution  of  the  marriage,  the  proceed- 
ing becomes  one  in  perBonam,  and  no  personal  liability  can  be  imposed 
upon  the  defendant  unless  there  is  jurisdiction  of  his  person  acquired 
by  a  proper  service  of  process.  "All  the  cases  which  recognize  the 
jurisdiction  of  a  state  to  determine  the  marital  status  of  its  own  oiti- 
sens,  although  one  of  the  parties  lives  in  another  state,  limit  the 
exercise  of  it  to  the  dissolution  of  the  marriage.  The  decree  in  such 
eases  affects  only  the  status  or  marriage  relation.  To  go  one  step 
further,  and  say  the  guilty  party,  who  is  a  non-resident,  and  there- 
fore beyond  the  process  of  the  court,  shall  not  marry  again,  is  quite 
a  different  thing.    Such  a  prohibition  is  not  necessarily  a  part  of  the 

*"PenDoyer  v.  Ne£E,  96  U.  &  714»  784. 
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decree  dissolving  the  marriage,  bat  in  the  nature  of  a  deeree  in  per- 
aonam  affecting  the  rights  of  parties  beyond  the  jurisdiction  of  the 
court."  ^  On  the  same  principle,  when  the  defendant  in  divorce  is 
a  non-resident  and  is  not  personally  served  with  process  within  the 
state,  or  has  not  voluntarily  submitted  himself  to  the  jurisdiction  of 
the  court,  a  decree  awarding  alimony  has  no  extra-territorial  validity, 
for  to  that  extent  it  is  a  purely  personal  judgment."*  Where  a  state 
statute  provided  that  "whenever  a  marriage  shall  be  declared  void,  or 
dissolved,  the  party  at  whose  prayer  such  decree  shall  be  made  shall 
in  all  cases  be  entitled  to  the  undivided  one-third  part  in  his  or  her 
individual  right,  in  fee,  of  the  whole  of  the  real  estate  owned  by  the 

other  at  the  time  of  such  decree And  it  shall  be  the  duty  of 

the  court,  in  all  such  oases,  to  enter  a  decree  in  accordance  with  this 
provision,"  it  was  held  that  a  decree  of  divorce  obtained  in  another 
state  did  not  come  within  the  purview  of  this  section,  so  as  to  affect 
the  title  to  lands  within  t  lie  first  named  state.** 


Pabt  YII.    Judombnts  ov  Infebiob  Goubts  ov  Anothbb  Statb. 

§  934.    Doctrine  that  such  Judg^zuentB  are  to  be  Treated 

as  Foreign  Judgments. 

The  question  of  the  effect  and  credence  to  be  given  to  judgments 
rendered  by  the  inferior  or  non-record  courts  of  other  states  has  been 
the  subject  of  considerable  dispute.  There  are  several  decisions 
which  hold  that  a  judgment  of  a  justice  of  the  peace,  for  example, 
in  another  state,  is  to  be  considered  as  standing  upon  the  same 
ground  as  a  strictly  foreign  judgment,  and  as  leaving  the  whole  mer- 
its of  the  controversy  open  to  investigation.''^    The  basis  of  this  doo- 


ttv  Garner  v.  Garner,  56  Hd.  127. 

wProsser  v.  Warner,  47  Vt  667,  19 
Am.  Rep.  182;  Harding  y.  Alden,  9  Me. 
140,  23  Am.  Dec.  649;  Coz  ▼.  Cox.  19 
Ohio  8t  502,  2  Am.  Rep.  415;  Gould  v. 
Crow,  67  Mo.  200;  Lytle  ▼.  Lytle»  48 
Ind.  200;  Beard  v.  Beard,  21  Ind.  321. 
In  the  case  last  cited  it  was  held  that  It 

(IIW) 


is  competent  for  the  legislature  to  an- 
thorize  the  courts  of  the  state  to  render 
personal  Judgments  for  alimony,  upon 
constructiTe  notice  against  citizens  of 
the  state,  though  not  against  non-resi- 
dents. See  9upra,  §  907. 
»  Barrett  ▼.  Failing,  8  Fed.  Rap.  47L 
»  Warren  ▼.  Flagg,  2  Pick.  448;  Bob- 
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trine  is  that  a  abter  state  judgment  does  not  become  entitled  to  '*full 
faith  and  oredit"  until  it  has  been  authenticated  in  the  manner  pre- 
scribed by  the  act  of  congress,  and  that  a  judgment  of  a  court  not 
of  record  does  not  admit  of  being  so  authenticated.  A  recent  writer, 
in  speaking  of  such  judgments,  observes  that  "being  rendered  by 
courts  of  only  local  and  very  limited  and  prescribed  jurisdiction,  hav- 
ing no  clerk  nor  seal,  they  are  not  governed  by  the  act  of  congress 
which  provides  for  the  authentication  of  judicial  records  and  pro- 
ceediogs.  Their  effect,  therefore,  in  other  states,  would  seem  to  be 
the  same  as  that  accorded  to  judgments  rendered  by  foreign  coun- 
tries. They  must  be  shown  to  have  been  rendered  by  courts  having 
jurisdiction  over  the  parties  and  subject-matter,  to  have  been  author- 
ized by  the  laws  of  the  state  ^ere  rendered.  The  j  udgment  itself 
must  be  proved  as  a  fact,  like  a  foreign  judgment."  ^  But  we  shall 
presently  endeavor  to  show  that  the  fundamental  assumption  on 
which  this  reasoning  rests  is  entirely  untenable,  and  that  being  estab- 
lished, the  doctrine  must  fall  with  it. 

§  936.    Condusivexiess  of  Justiees'  Judgments. 

Aside  from  the  question  of  authentication,  many  well-considered 
cases  hold  that  a  judgment  of  a  justice  of  the  peace  of  another  state. 


Inion  ▼.  Prescott,  4  N.  EL  460;  Mahurin 
V.  Blckford.  6  N.  H.  567;  Taylor  v. 
Barron,  80  N.  EL  78,  64  Am.  Dec.  281; 
King  ▼.  Van  Glider,  D.  Chip.  60;  Gra- 
ham y.  Grigg.  8  Harr.  (Del.)  408;  Clark 
y.  ParBons,  Rice,  16;  Lawrence  ▼.  Gault- 
ney,  Cheyes,  7;  McElfatrlck  v.  Taft,  10 
Bush,  160;  Wood  y.  Wood,  78  Ey.  624. 
^■iRorer,  Interstate  Law,  p.  92,  In 
the  case  of  Taylor  y.  Barron,  80  N.  H. 
78,  64  Am.  Dec  281,  It  was  said  by  Bell, 
J.:  "It  was  natural  that  the  national 
legislature  should  be  of  the  opinion 
that  there  might  be  tribunals  in  some 
of  the  states  of  such  limited  powers 
that  it  would  be  proper  to  leaye  their 
decisions  to  be  dealt  with  at  common 
law.  And  the  fair  construction  of  the 
act  of  con^^ess  seems  to  us  to  make 


precisely  that  exception.  It  prescribes 
a  mode  of  proof  which  implies  that 
there  must  be  a  clerk  and  a  Judge, 
chief  Justice,  or  presiding  magistrate, 
while  it  must  haye  been  well  known  that 
Justices  of  the  peace  and  many  other 
inferior  tribunals  haye  no  officer  that 
can,  with  any  propriety,  be  denomi- 
nated a  Judge  or  presiding  magistrate. 
The  omission  to  proyide  for  cases  of 
these  classes,  it  seems,  must  haye  been 
intentional.  And  when  the  act  proyides 
that  the  records  and  Judicial  proceed- 
ings, authenticated  as  aforesaid,  shall 
haye  faith,  etc.,  it  eyidently  designs  to 
omit  and  leave  unprovided  for  the  pro- 
ceedings of  such  courts  as  do  not  ad- 
mit of  such  authentication.  * 
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although  the  court  be  not  one  of  record,  is  a  ** judicial  proceeding" 
within  the  meaning  of  the  federal  eonstitntion,  and  full  faith  and 
credit  is  to  be  given  to  it,  that  is,  it  must  be  considered  conclusive 
on  the  merits.^  Thus,  the  supreme  court  of  Vermont  declares  that 
'"the  conclusive  effect  of  a  judgment  as  evidence  rests  upon  the 
authority  of  the  court,  upon  its  acting  within  its  jurisdiction,  upon 
its  preserving  its  decisions  in  proper  records,  and  upon  the  policy 
and  necessity  of  determining  by  law  the  end  of  controversy.  These 
reasons  apply  to  the  judgments  of  justices  of  the  peace  as  well  as 
to  any  others.  The  argument  that,  as  justices  have  no  clerks  nor 
seals,  and  cannot  authenticate  records  in  the  mode  prescribed  by  the 
act  of  congress,  therefore  their  judgments  are  not  entitled  to  full 
faith  and  credit,  seems  to  rest  upon  the  manner  in  which  the  court 
is  organized,  and  its  inability  to  comply  with  a  particular  form  of 
authenticating  its  records,  rather  than  upon  the  broader  and  more 
solid  ground  of  the  authority  and  jurisdiction  of  the  court,  and  the 
interest  of  the  community  that  there  should  be  an  end  to  litiga* 
tion."^  But  the  argument  for  the  conclusiveness  of  such  judg- 
ments may  be  based  on  even  broader  grounds  than  these,  as  was 
done  in  the  case  of  Olass  v.  BlackwelL^  This  was  an  action  upon 
a  justice's  judgment  from  another  state,  and  the  court  held  that  it 
was  conclusive  on  the  merits.  It  was  contended  by  the  appellee 
that  as  the  judgment  did  not  come  within  the  act  of  congress,  it  must 
be  treated  as  a  foreign  judgment  was  at  common  law,  that  is,  not 
conclusive  on  the  merits.  The  court  rather  inclined  to  the  opinion 
that  the  clause  in  the  constitution  upon  the  subject  of  the  interstate 


">  Silver  Lake  Bank  v.  Harding,  6 
Ohlo»  545;  Stock weU  ▼.  Coleman,  10 
Ohio  St  88;  Pelton  v.  Platner,  18  Ohio, 
200,  42  Am.  Dea  107;  Starkweather  ▼. 
Loomig,  2  Vt  578;  Blodget  v.  Jordan, 
6  Vt  680;  Carpenter  ▼.  Pier.  80  Vt  81, 
78  Am.  Dec.  288;  Eean  v.  Rice,  12  Serg.& 
R.  208;  Danforth  ▼.  Thompson,  84  Iowa, 
248;  Bissell  ▼.  Edwards,  5  Day,  868, 
6  Am.  Dec.  166:  Beal  y.  Smith,  14  Tex. 
806;  Glass  ▼.  Blackwell,  48  Ark.  50,  2 
&  W.  Rep.  257.  When,  by  the  sUtate 
of  another  state,  the  transcript  of  the 
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record  of  a  Justice  of  the  peace,  filed 
in  a  court  of  common  pleas  of  such 
state  is  directed  to  be  treated  as  a  Judg- 
ment of  said  court,  such  Judgment, 
when  transferred  to  another  state  as 
the  Judgment  of  said  court,  is  entitled 
to  the  same  faith  and  credit  as  a  judg- 
ment originally  obtained  In  said  court 
Rowley  v.  Carron,  117  Pa.  St  62,  11 
Atl  Rep.  485. 

"»  Carpenter  v.  Pier.  80  Vt  81.  78  Am. 
Dec.  28a 

•M48  Ark.  60,  2&  W.  Rep.  267. 
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recognition  of  jndgmentB  was  self-exeouting  and  controlling,  and  was 
not  limited  and  bounded  by  the  following  sentence,  giving  congresn 
the  power  to  prescribe  the  manner  in  which  such  proceedings  should 
be  proved  and  the  effect  thereof.  Under  that  construction,  sister 
state  judgments  would  be  conclusive  by  the  mere  force  of  the  consti- 
tutional provision  and  without  the  aid  of  legislation.  And  in  that 
case,  justices'  judgments  would  be  included,  although  not  susceptible 
of  authentication  in  the  manner  prescribed  by  the  act.  But  the 
court  thought  it  unnecessary  to  decide  this,  inasmuch  as  the  judg- 
ment  ought  to  be  regarded  as  conclusive  at  common  law.  For  not- 
withstanding the  dicta,  in  the  earlier  English  cases,  against  the  con- 
clusiveness of  foreign  judgments,  the  rulings  in  that  country  are 
now  all  the  other  way,  and  it  is  held  that  a  foreign  judgment  is  not 
re-examinable  on  the  merits,  if  the  court  had  jurisdiction  and  there 
was  no  fraud.  And  in  America  also,  the  current  of  authority  has 
shifted  from  the  earlier  standards  and  is  now  all  in  favor  of  holding 
a  judgment,  whether  foreign  or  domestic,  rendered  by  a  competent 
court  having  jurisdiction  and  without  fraud,  binding  and  conclusive 
whenever  it  may  be  called  in  question.  In  either  view,  therefore,  a 
justice's  judgment  from  another  state  must  be  regarded  as  finally 
precluding  any  investigation  of  the  merits. 

§  936.    Jurisdictional  Inquiries. 

A  judgment  rendered  by  an  inferior  court  of  another  state  may  be 
impeached  by  proof  that  the  court  had  no  jurisdiction  of  the  subject- 
matter.'"  And  in  accordance  with  the  general  rule  that  no  presump- 
tions can  be  indulged  in  favor  of  the  validity  of  the  proceedings  of 
inferior  courts,  it  is  held  that  the  record  of  such  a  judgment  must 
show  on  its  face  all  the  requisites  to  its  validity.*"  Where  a  state 
statute  provides  that  "in  pleading  a  judgment  or  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  or  determination 
maybe  stated  to  have  been  duly  given  or  made,**  this  provision  applies 

WRuBiell  V.  Perry,  14  N.  H.  153.  Phila.  188;  Shofeldt  v.  Buckley,  46  IlL 

"■Perry   v.    Northern   Ins.    Co.,   6     WL 
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to  the  jadgments  of  ooarts  of  special  or  limited  jurisdiction  in  other 
states,  as  well  as  to  the  jadgments  of  domestic  courts  of  that  charac- 
ter.'*' But  in  an  action  on  such  a  judgment  the  plea  of  ntU  tiel  ree* 
ord  is  not  good,  as  it  is  no  denial  of  the  indebtedness,  and  cannot  put 
in  issue  the  existence  of  a  record  which,  if  exhibited,  must  be  held  to 
be  no  record  at  aU.*** 


§  837.    Authentication  of  Such  Judgments. 

Bome  of  the  cases  hold  that  the  judgments  of  inferior  courts  in 
other  states  do  not  admit  of  being  authenticated  in  the  manner  pre- 
scribed by  the  act  of  congress,  but  can  only  be  proved  in  the  same 
mode  as  foreign  judgments.**  This  doctrine,  however,  is  unsound. 
There  is  in  reality  no  reason  why  the  act  should  not  apply  to  the 
records  of  such  courts.  In  the  first  place,  it  is  objected  that  the 
memorials  of  proceedings  before  such  courts  are  not  records  in  the 
technical  sense.  But  the  statute  applies  equally  to  ""records  and 
judicial  proceedings,"  the  latter  term,  from  the  very  fact  of  its  being 
added  to  the  former,  being  obviously  intended  to  cover  just  that  class 
of  proceedings  which  could  not  properly  be  denominated  records, 
from  the  fact  of  their  transpiring  in  inferior  or  non-record  courts. 
In  the  next  place,  it  is  said  that  such  tribunals  have  neither  clerk 
nor  seal.  As  to  the  latter,  the  statute  requires  the  annexing  of  the 
seal  of  the  court,  if  there  be  a  eeal.  If  there  is  none,  that  fact  may 
be  certified,  and  the  omission,  thus  explained,  does  no  harm.  But 
since  all  courts  of  record  have  seals,  the  fact  that  congress  added 
such  a  proviso  shows  that  it  was  intended  the  act  should  apply  to 
non-record  courts  as  well.  As  to  the  clerk,  it  is  very  reasonably  held 
that  the  justice  may  authenticate  the  record  of  his  proceedings  in 
the  capacity  of  both  judge  and  clerk  of  his  court.^  There  is  some 
plausibility  in  the  contention  that  a  justice  of  the  peace  cannot  be 
described  as  a  ''judge  or  chief  justice,"  but  it  will  scarcely  be  denied 

"'Archer  ▼.  Romaine,  14  Wii.  875;  »Mahur!ny.  Bickford.  6  N.  H.  667; 

Terre  Haute  &  L  R  Co.  ▼.  Baker (Ind.)»  Graham  y.  Grigg,  8  Hair.  (DeL)  406; 

24  K  £.  Rep.  88.  HcElfatrick  ▼.  Taft,  10  Baah,  lOa 

nBMcElfatrick  v.  Taft,  10  Buah,  160.  ^^Case  y.  Haey,  86  Eana.  658. 
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that  the  following  term,  "presiding  magistrate,  **  very  aptly  describes 
him.  On  the  whole,  therefore,  the  conclusion  seems  inevitable,  not 
only  that  the  act  of  congress  can  be  made  to  cover  the  judgments  of 
inferior  courts  and  magistrates,  but  that  it  was  specifically  so 
intended. 


Pabt  Vlu.    Judgments  of  the  Fedbbal  Coubtb. 

§  938.    Entiaed  to  FtiU  Faith  and  Credit. 

The  federal  tribunals  are  not  regarded  as  foreign  to  each  other  or 
to  the  state  courts.  Therefore  the  judgment  of  a  United  States  court, 
when  sued  on  in  a  state  court  or  in  another  federal  court,  or  the  judg- 
ment of  a  state  court,  when  made  the  basis  of  an  action  in  a  United 
States  court,  is  entitled  to  full  faith  and  credit  under  the  constitu- 
tion.**^ According  to  a  recent  authoritative  decision,  the  judgments 
and  decrees  of  the  United  States  circuit  courts,  sitting  in  a  particular 
state,  are  to  be  accorded  in  that  state,  whether  as  the  foundation  of 
an  action  or  of  a  defense,  either  by  plea  or  in  proof,  such  effect,  and 
such  effect  only,  as  would  be  accorded  in  similar  circumstances  to  the 
judgments  or  decrees  of  a  state  tribunal  of  equal  authority;  and 
whether  such  due  effect  has  been  given  by  a  state  court  to  a  judg- 
ment or  decree  of  a  court  of  the  United  States  is  a  federal  question 
within  the  jurisdiction  of  the  federal  supreme  court,  upon  a  writ  of 
error  to  the  highest  appellate  tribunal  of  the  state.***  From  this  prin- 
ciple it  follows  that  nil  debet  is  not  a  good  plea  to  a  judgment  of  a 
United  States  circuit  court  when  sued  on  in  a  state  court.*^  So  it 
is  held  that  a  court  of  equity  of  a  state  will  entertain  a  bill  to  annul 
a  fraudulent  conveyance  of  his  property  made  by  a  debtor,  where  the 

**i  United  States  ▼.  Dewey,  6  Bias.  Ind.  575;  Ruegger  v.IndiaDapolis  &  St 

501;   Amory   ▼.   Amory,    8   Bisi.   266;  L.  R.  Co.,  108  ni  449;  Niblett  y.  Scott, 

Owens  Y.  Gotzian,  4  DUl.  486;  St  Al-  4  La.  Ann.  246. 

bans  ▼.  Bush,  4  Vt  58,  28  Am.  Dea  246;  **>  Crescent  City  Live   Stock  Co.  ▼. 

Dennison  ▼.  Hyde,  6  Conn.  508;  Barney  Butchers*  Union  Co.,  120  U.  S.  141,  7 

▼.  Patterson,  6  Har.  <&  J.  182;  Dudley  Sup.  Ct  Rep.  472. 

T.  Lindsey,  9  B.  Hon.  486,  50  Am.  Dec.  *^St  Albans  ▼•  Bush,  4  Vt  58, 28  Am. 

522;   Thompson  v.  Lee  Co.,  22  Iowa,  Dec.  24& 
206;  Harrison  ▼.  PhoBniz  Ins.  Co.,  88 
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creditor's  debt  has  been  reduced  to  judgment  in  a  federal  court  held 
in  the  same  state.***  But  the  judgments  of  the  federal  courts  must 
be  construed  to  be  embraced  in  the  act  of  congress  upon  the  authen* 
tication  of  records,  or  else,  as  to  proof,  they  must  be  esteemed  as 
foreign  judgments.  In  either  case  the  judgment  must  be  properly 
authenticated.  Hence,  in  a  suit  in  a  state  court,  the  certificate  of  a 
discharge  in  bankruptcy,  by  the  clerk  of  a  United  States  district  court 
in  another  state,  under  the  seal  of  the  court,  is  not;admissible  in  evi* 
denoe  without  the  authentication  of  the  clerk's  certificate  by  the 
judge.**  This  conclusiveness  as  evidence  extends  to  the  judgments 
of  all  the  federal  courts  without  distinction.  By  the  act  of  March  27, 
1804,  §  3,  the  provisions  of  the  act  of  1790  were  extended  to  the  rec- 
ords and  judicial  proceedings  of  all  the  courts  of  the  territories  or 
countries  subject  to  the  jurisdiction  of  the  United  States,  and  this  has 
been  held  to  be  a  constitutional  exercise  of  the  legislative  powers  of 
congress.  A  judgment  recovered  in  the  supreme  court  of  the  District 
of  Columbia  is  therefore  clearly  within  the  provisions  of  these  acts.** 
And  the  judgments  of  the  state  courts  must  receive  equal  recognition 
from  the  federal  courts.  If  a  decree  pronounced  by  a  court  of  com- 
petent jurisdiction  in  one  of  the  states  woald  be  enforced  in  that  state, 
it  will  be  enforced  by  a  United  States  circuit  court  sitting  in  a  differ- 
ent state.**' 

S  939.    Jurisdiction  may  be  Questioned. 

State  courts  have  the  right  to  examine  collaterally  into  the  allied 
defects  of  judgments  rendered  by  United  States  courts  of  original  and 
limited  jurisdiction,  when  such  judgments  are  made  the  basis  of 
actions  or  of  litigants'  titles.  But  the  inquiry  mast  be  restricted  to 
an  examination  to  ascertain  whether  the  court  which  rendered  the 
judgment  had  jurisdiction,  and  whether  it  exercised  that  jurisdiction 
according  to  the  forms  of  proceeding  established  by  law.  The  inquiry 
into  the  facts  must  be  restricted  to  test  the  verity  of  allegations  aa 

M«  Bullitt  V.  Taylor,  84  Miti.  706^  80        *•  Johnson  v.  Dobbins,  5  Weak.  Not 
Am.  Dea  412.  Cms.  687. 

Mi  Dorsej  v.  Mauxy,  10  Sm.  A  Mar.        ^^  Caldwell  v.  Carrington.  9  P»t  80w 
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to  domicile  or  citizenship  neoeesaiy  to  give  jurisdictioii.  Want  of 
jarisdiction  may  be  shown  either  as  to  the  sabject-matter  or  the  per- 
son, or,  in  proceedings  in  rem,  as  to  the  thing.  But  no  inquiry  can 
be  made  as  to  the  correctness  of  the  judgment  upon  the  merits.'" 
To  render  the  sentence  of  a  district  court  of  the  United  States,  sitting 
in  admiralty  and  deciding  the  question  of  prize,  conclusive  on  the 
same  point  arising  incidentally  in  the  state  courts,  such  district  court 
most  have  had  jurisdiction  of  the  subject-matter,  and  the  state  courts 
are  competent  to  inquire  and  decide  whether  it  had  or  not.^ 

***Pa8t6ar  ▼.  Lewii,  89  La.  Ann.  6, 1     Mannfactnrert'  F.  &  M.  Ins.  Co.,  144 
South.  Rep.  807.    See  also  Gibson  ▼.     Mass.  81, 10  N.  B.  Rep.  7d9. 

M»Slooam  T.  Wheeler,  1  Conn.  489. 

LAW  JUDav.2— 71  (1121) 


§  MO  LAW  or  JUDGMSHia.  [Gh.  28 


OHAFTEB  XXIli, 

ASSIGNMENT  OF  JUDQMSNTS. 

8  940.  Effect  of  Assignment  at  Ck>inmon  Iaw. 

941.  Who  may  Assign  Judgments. 

94a.  What  Judgments  Assignable.  , 

948.  Agreement  to  Assign  Future  Judgment 

944.  Assignment  of  Part  of  Judgment 

948.  Mode  of  Assignment 

94d.  Statutory  Mode  of  Assignment 

947.  Equitable  Assignment 

94a  Title  Passing  to  Assignee. 

949.  Rights  as  against  Assignor. 

960.  Notice  of  Assignment 

961.  Right  of  Assignee  to  Sue. 

969.  Rights  as  against  Judgment-Debtor. 

95a  Assignee  Takes  Subject  to  Equities. 

964.  Set-Off  of  Judgment  against  Judgment 

965.  Vacation  or  Reyersal  of  Judgment  in  Assignee's  Hands. 
96a  Latent  Equities  of  Third  Persons. 

967.    Priority  between  Assignments. 

§  940.    Effect  of  Assignment  at  Oommon  Law. 

At  the  common  law,  a  verdict  or  jadgment  was  not  eonsiderod  as 
being  in  itself  negotiable,^  Hence,  under  that  system,  a  judgment 
or  decree  was  not  assignable  so  as  to  vest  the  legal  title  in  the 
assignee.  The  latter  could  take  only  an  equitable  interest,  which 
was  subject  to  every  equity  and  charge  which  attached  to  the  judg- 
■lent  in  the  hands  of  the  assignor.'  As  a  consequence  of  this  doc* 
trine  it  follows  that,  wherever  the  rule  is  not  changed  by  statute,  the 
assignee  of  a  judgment  is  powerless  to  maintain  an  action  thereon, 
4a  to  sue  out  $eir€faeia$  for  its  revival,  in  his  own  name  and  behalf. 
To  every  such  proceeding  the  assignor,  as  holding  the  legal  title, 
must  be  a  party.'    But  the  presence  of  the  assignor  on  the  record  is 

>  Duncan  v.  Bloomstock,  3  McCord,        'UnltedSutesy.SamperyaCyHempet. 
S18, 18  Am.  Dec.  788;  Edmonds  v.  Mont-     lia 
gomery,  1  Iowa,  14B.  "Moore  v.  Ireland,  1  Cart  (Ind.)  031; 
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merely  formal.  The  assignee  is  the  real  party  in  interest.  His 
equitable  title  is  sufficient  to  entitle  him  to  sue  in  the  name  of  the 
assignor  whenever  he  may  choose,  and  to  control  the  issue  of  final 
process  and  receive  the  money  collected.^  But  these  common  law 
rules  have  been  abrogated  in  most  if  not  all  of  the  states,  either  by 
statutes  explicitly  relating  to  the  assignment  of  judgments,  or  by  the 
general  authorization  of  actions  in  the  name  of  the  ''real  party  in 
interest,"  thus  investing  the  assignee  with  the  complete  legal  title. 
This  will  more  fully  appear  in  a  succeeding  section. 

§  94L    Who  may  Assigii  Judgments. 

In  order  to  be  able  to  mak^^  an  assignment  of  a  judgment,  the  per« 
son  must  have  a  real  and  substantial  interest  in  it.  Hence  the 
assignee  of  a  judgment  takes  nothing  when  the  record  of  the  judg- 
ment itself  apprises  him  that  the  plaintiff  therein  had  no  beneficial 
interest,  but  was  a  mere  trustee  for  others.*  The  general  retainer  of 
an  attorney  at  law  does  not  give  him  any  power  to  assign  the  judg- 
ment or  decree  obtained  by  his  client.*  And  a  judgment  in  favor  of 
the  state,  when  paid  by  a  surety,  cannot  be  assigned  to  such  surety 
by  any  officer  or  agent  of  the  state.^  There  ii9  no  reason  why  an 
ordinary  corporation  should  not  be  able,  acting  through  a  person 
duly  empowered,  to  assign  a  judgment  subsisting  in  its  own  favor. 
And  it  has  been  held  that  this  may  be  done  by  a  national  bank.* 

§  948.    What  Judgments  Assignable. 

Although  a  claim  for  damages  arising  out  of  the  commission  of  a 
tort  is  not  generally  assignable,  yet  where  the  tort  has  become 


Reid  V.  Rom,  15  Ind.  266;  Forbes  v.  Tif- 
fany, 4  Ind.  904;  EdmondB  ▼.  Montgom- 
ery, 1  Iowa,  143;  Sllioi  ▼.  Waring,  6 
B.  Moo.  280, 17  Am.  Dec  69;  Mayor  y. 
Trustees.  7  Ga.  204;  McKinney  v.  Me- 
haffey,  7  WatU  <&  &  276. 

« Weir  ▼.  Pennington,  6  BngL  (Ark.) 
745. 

•  Brice  t.  Ti^lor  (ArlcX  9  a  W.  Reffc 
854. 


*  Mayer  ▼.  Blease,  4  &  Car.  10;  Rice 
T.  Troup,  62  Miss.  186;  Claris  y.  Kings- 
land,  1  Sm.  <&  Mar.  256;  Head  y.  Ger- 
yais,  1  Walk.  (Miss.)  481.  12  Am.  Dea 
577;  Wilson  y.  Wadleigh,  86  Me.  486; 
Maxwell  y.  Owen,  7  Ck>ld.  680. 

'Peacock  y.  Pembroke,  8 Md.  848. 

sfimoiy  T.  Joice,  70  Mo  587. 
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merged  in  a  jndgment  rendered  upon  it,  raoh  judgment  may  be 
transferred  by  assignmenty  and  the  asaignee  may  sue  on  the  judg- 
ment in  his  own  name.*  It  aeems  reasonable  to  hold  that  decrees  in 
equity  for  the  payment  of  money  should  be  assignable  under  the 
same  restrictions  and  with  the  same  effect  as  judgments  at  law;  but 
the  precise  question  does  not  appear  to  have  been  passed  upon  by  the 
courts. 


S  843.    Agreement  to  Assigii  Future  Judgment. 

In  the  case  of  actions  ex  eontractu^  a  valid  assignment  may  be 
made  before  the  rendition  or  entry  of  judgment,  which  will  become 
operative  as  soon  as  the  judgment  is  perfected.  That  is,  the  assign- 
ment of  a  cause  of  action  founded  on  breach  of  contract,  or  of  a  ver- 
dict recovered  in  the  suit,  carries  the  right  to  the  judgment  after- 
wards recovered  or  entered  up^  so  that  the  defendant  at  once  becomes 
the  debtor  of  the  assignee  and  not  of  the  record  plaintiff.**  But  it  is 
otherwise  in  the  case  of  actions  for  torts.  A  claim  for  damages  from 
a  tort  (at  least  where  it  is  such  as  would  not  survive  to  the  personal 
representatives)  is  not  capable  of  being  assigned;  nor  does  it  make 
any  difference  that  a  verdict  has  been  rendered  in  an  action  brought 
upon  such  claim,  for  that  does  not  merge  the  claim  nor  transform  its 
character.^^  Consequently  a  judgment  in  an  action  for  such  a  tort 
is  not  assignable  before  it  comes  into  being,  that  is,  before  it  has  been 
rendered  or  entered  up,  although  a  verdict  has  been  returned  on 
which  judgment  can  be  and  is  afterwards  signed.  The  plaintiff 
acquires  title  not  by  the  verdict,  but  by  the  judgment,  and  until  its 
rendition  he  has  no  title  to  assign.  Hence  an  assignment  of  the 
cause  of  action  and  verdict  cannot  have  the  effect  to  pass  the  subse- 

*  Charles  v.  Hatklns,  11  lows,  828.  77  Waire  v.  Davenport,  11  Iowa,  49;  Robin- 
Am.  Dae.  146;  Mackey  ▼.  Mackay,  48  ion  ▼.  Weeks,  6  How.  Pr.  161;  Hudson 
Barb.  68;  Moore  v.  HoweU,  04  N.  Car.  ▼.  Morris,  60  Tex.  606;  Dngaa  ▼.  Mat- 
866.  Bee  also  Kessel  ▼.  Albertis,  66  thews,  9Qa.  610, 64Ain.  DeaSeL 
Barb.  862;  Risley  ▼.  Phoenix  Bank,  11  uComegys  ▼.  Yasse,  1  Pet  818; 
Hun,  484;  Bridge  ▼.  Johnson,  6  Wend.  Crouch  ▼.  Qridley,  6  Hill,  860;  KeUogf 
842.  V.  Schuyler,  8  «>enlOb  IL 

M  Wright  ▼.  Parker.  10  Iows»  848; 
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qaent  judgment  to  the  assignee.    He  has  no  interest  in  it,  and  pay- 
ment to  the  judgment-plaintiff  will  satisfy  it.** 


S  944.    Assignment  of  Fart  of  Judgment. 

An  assignment  of  a  part  of  a  judgment,  without  the  consent  of  the 
debtor,  eannot  affect  him ;  for  the  law  sets  its  face  against  partial 
assignments  of  choses  in  action,  and  if  this  were  aUowed  in  the  case 
of  a  judgment,  it  might  be  split  up  into  many  demands,  to  the  great 
annoyance  of  the  defendant.^  Thus,  in  a  recent  case  in  Pennsyl- 
Tania,  plaintiff  was  the  assignee  of  a  part  of  a  judgment,  and  the 
other  part,  remaining  unpaid,  was  assigned  to  a  third  person.  Plain- 
tiff sought  to  obtain  a  separate  judgment  for  his  part  of  the  original 
judgment  by  means  of  a  scire  facias,  and  to  obtain  an  independent 
light  to  process  for  its  collection.  Bat  it  was  held  that  the  undivided 
judgment  could  not  be  so  separated  into  distinct  parts.^^  But  in 
another  case,  where  a  debtor  assigned  to  his  creditor  so  much  of  a 
judgment  against  a  third  person  as  would  pay  his  debt,  and  placed 
the  judgment  under  the  creditor's  control,  it  was  considered  that  the 
assignment  was  valid  as  against  the  debtor's  personal  representative." 
Where  one  joint  owner  of  a  decree  executes  an  instrument  transfer- 
ring to  a  third  person  a  part  of  his  interest  therein,  the  legal  title 
and  right  to  control  the  decree  is  not  thereby  changed,  nor  does  the 
assignee  become  a  partner  in  the  decree.  Where  such  assignment 
is  intended  as  a  mode  of  payment  for  property  purchased  by  the 
assignor,  its  legal  effect  is  to  create  a  security,  and  the  assignor's 
liability  is  not  thereby  extinguished."  Where  parts  of  the  same  judg- 
ment debt  are  successively  assigned  to  different  persons,  and,  upon 
a  sale  of  property  under  the  judgment,  the  proceeds  are  not  suffi- 

u  Gamble  v.  Central  R  Ss  Banking  m  Hopkins  v.  Stockdale,  117  Pa.  St 

Co..  80  Qa.  696.  7  a  B.  Re^  816:  Rice  866, 11  AtL  Rep.  868. 

T«  Stone,  1  Allen,  666;  Lawrence  ▼.  Mar>  » Wood  v.  Wallace.  24  Ind.  226.    And 

tin.  22  CaL  178.  Compare  Pratt  T.Werth-  see  Godbold  ▼.  Eirkpatrick  (S.  Car.),  1 

eimer.  89  Han.  468.  &  E.  Rep.  166. 

»  LoTe  ▼.  Fairfield.  18  Mo.  800, 68  Am.  ^  Hanks  ▼.  Harris,  29  Ark.  828. 
Dec  146;  Loomis  ▼.  Robinson.  76  Mo. 
488;  Burnett  T.  Crandall.  68  Mo.  4ia 
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cient  to  pay  them  all,  they  will  take  pro  rata  shares  in  the  fond,  and 
not  be  paid  in  foil  in  the  order  of  the  assignments.'' 


§  946.    Mode  of  Assignment. 

An  assignment  of  a  judgment  need  not  be  under  seal,  nor  is  it  nee* 
essary  even  that  it  should  be  in  writing.  It  may  be  by  parol,  and 
will  still  be  binding  upon  the  parties  if  made  in  good  faith  and  for  a 
valuable  consideration.^  If  the  judgment-debtor,  after  notice  of  an 
equitable  assignment  by  parol,  receives  a  release  of  the  debt  from  the 
judgment-creditor,  he  cannot  successfully  plead  in  bar  to  an  action 
brought  by  the  assignee  to  recover  the  amount  of  the  judgment.* 
But  in  this  case  the  intent  to  assign  the  judgment  must  be  clearly 
shown.**  Where  the  assignment  is  made  on  the  record,  a  reasonable 
degree  of  certainty  is  required.  But  if  the  entry  is  so  ambiguous  as 
not  to  show  whether  an  assignment  or  a  satisfaction  was  intended, 
it  may  be  explained  by  parol  evidence."  And  the  assignment  is  not 
vitiated  by  mistakes  in  the  description  if  it  can  be  shown  what  judg- 
ment was  meant.**  Authority  to  assign  a  judgment  can  be  conferred 
by  power  of  attorney.**  But  whatever  mode  is  adopted,  the  assign- 
ment must  be  definitive  and  absolute.  Thus  the  transfer  of  m  judg- 
ment upon  condition  that  the  transferee  was  to  pay  for  it  if  he  could 
make  anything  out  of  it  does  not  invest  him  with  such  property  in  the 
judgment  as  will  entitle  him  to  maintain  an  action  upon  it.** 


v  Moore's  Appeal.  92  Pa.  St  80A. 

*Brigg8  ▼.  Dorr,  19  Johns.  96;  Fret- 
coU  V.  HaU,  17  Johns.  284;  Eessel  v. 
Albertis.  66  Barb.  862;  Ford  v.  Btuart, 
19  Johns.  842;  Clark  v.  Moss,  11  Ark. 
786;  Weir  ▼.  Pennington,  11  Ark.  746: 
Stoddard  v.  Benton,  6  Colo.  608;  Bra- 
han  V.  Ragland,  8  Stew.  247;  Haden  v. 
Walker,  6  Ala.  86;  Becton  ▼.  Ferguson, 
22  Ala.  699;  Cravens  ▼.  Duncan,  56  Ind. 
847;  Wood  ▼.  Wallace,  24  Ind.  226; 
Mitchell  ▼.  Hockett,  25  Cal.  588.  86  Am. 
Dec.  151;  Bartlett  ▼.  Tales,  7  Jones  (N. 
Car.)  616;  Steele  ▼.  Thompson.  62  Ala. 
828.    Compare  Dugas  t.  Matthews,  9 


Ga.  610,  64  Am.  Dec.  861;  Parker  t. 
Bacon,  26  Miss.  426;  Winberxj  t. 
Eoonce,  88  N.  Car.  861. 

VDunn  ▼.  Snell.  16  Mass.  48L 

*  Thomas  ▼.  Porter.  8  Bush,  117. 

s>  Emory  ▼.  Joice,  70  Mo.  587. 

B  Griffin  t.  Camack.  86  Ala.  696; 
Aylesworth  ▼.  Brown,  10  Barb.  167; 
People  V.  Fleming,  2  N.Y.  484;  Klemme 
▼.  McLay,  68  Iowa,  168.  26  N.  W.  Rep. 
68. 

"  Caley  ▼.  Morgan,  114  Ind.  860, 16  H. 
fi.  Rep.  790. 

MPike  T.  Bright^  29  Ala. 
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S  946.    Statutory  Mode  of  Asslgnxnent. 

Where  the  statute  proyides  a  mode  of  assigning  judgments,  it  is 
generally  considered  to  be  merely  onmulative,  and  not  to  prevent  a 
party  from  making  an  equitable  assignment  in  any  other  lawful 
way.*  Thus,  where  the  statute  enacts  that  judgments  may  be 
assigned  ''on  or  attached  to  the  entry  of  such  judgment,  and  the 
assignment,  when  attested  by  the  clerk  of  the  court,  shall  vest  the 
title,**  etc.,  an  assignment  of  a  judgment,  not  attested  as  the  statute 
requires,  is  not  void ;  it  is  at  least  good  in  equity,  and  vests  such  title 
in  the  assignee  as  will  enable  him  to  use  it  as  a  set-off  to  a  judgment 
held  by  the  defendant  against  him.**  Where  a  state  statute,  in  refer- 
ence to  the  assignment  of  judgments,  is  so  worded  as  to  embrace  only 
judgments  rendered  in  the  courts  of  that  state,  an  assignment  of  a 
judgment  recovered  in  another  state  may  be  proved  by  a  written 
instrument  transferring  to  the  assignee  the  equitable  interest  in  the 
debt,  and  he  may  sue  upon  it  in  his  own  name  and  for  his  own  ben- 
efit," 

§  847.    Equitable  Assignment. 

Where  a  judgment  creditor  sells  his  judgment  and  attempts  to 
assign  it  upon  the  record  to  the  purchaser,  but  by  mistake  the  assign- 
ment is  made  upon  the  wrong  record,  it  nevertheless  operates  as  an 
equitable  assignment.*  Bo  also  the  transfer  of  property  will  in  some 
oases  operate  as  an  assignment  of  a  judgment.  Thus,  where  A. 
recovered  judgment  for  possession  in  an  action  for  the  recovery  of 
real  property  against  B.,  and  afterwards  sold  the  property  to  G.  with- 
out assigning  the  judgment  on  the  record,  it  was  held  that  C,  by  the 
purchase  of  the  property,  became  the  real  party  in  interest,  and 
could  properly  revive  the  judgment  by  scire  facias.^  Again,  where 
a  plaintiff  in  a  judgment  gives  to  a  creditor  an  order  on  his  attorney 
to  pay  to  him  the  money  collected  by  the  attorney  on  the  judgment, 

"Bnrgesa  v.  Cave,  S2  Ma  48.    8ea        <?  Baker  v.  Btonebraker,  84  Mo.  172. 
Blackman  v.  Joiner,  81   Ala.   844,   1        » Frybarger  v.  Andre,  106  Ind.  837,  7 

Booth.  Rep.  851.  K.  £.  Rep.  6. 

» Adams  v.  Lea,  88  Ind.  087.  » Wright  v.  Parks.  10  Iowa,  848. 
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whieh  order  the  creditor  deliyera  to  the  attorney,  it  ereates  an  equi- 
table assignment  of  and  lien  on  the  proceeds  of  the  jadgment,  and 
the  attorney  holds  the  same  in  trust  for  the  creditor,  and  saoh 
assignment  cannot  be  revoked  by  the  jadgment*plaintiff.**  So  when 
a  person  having  a  fature  interest  in  property  on  which  there  is  a 
jadgment-lien,  for  the  purpose  of  protecting  such  interest,  pays  the 
debt  of  the  judgment-debtor,  he  thereby  becomes  an  equitable  assignee 
of  the  judgment  and  may  keep  alive  and  enforce  the  lien  so  far  as 
may  be  necessary  in  equity  for  his  own  benefit.*^  In  some  of  the 
states,  a  judgment,  as  property,  may  be  taken  in  execution  and  sold." 
But  according  to  other  authorities,  the  judgment-creditor's  interest 
can  be  reached  only  by  summoning  the  judgment«debtor  as  gar- 
nishee." 

§  948.    Title  Passing  to  Assignee. 

At  common  law,  the  assignment  of  a  judgment  does  not  vest  the 
legal  title  in  the  assignee ;  that  remains  in  the  judgment-creditor, 
subject  to  the  equitable  rights  of  the  assignee."  But  the  cases  gen- 
erally agree  that  the  assignment  carries  with  it  the  debt  or  claim  on 
which  the  judgment  was  based,"  and  the  right  to  stand  in  the  credit- 
or's place  as  regards  the  means  of  its  collection  and  enforcement," 
together  with  any  incidental  rights  or  advantages,  existing  at  the 
time,  such  as  the  benefit  of  an  appeal- bond."  And  the  assignee's 
rights  are  not  affected  by  the  fact  that  the  consideration  was  less  than 


MHassey  v.  Culver,  S  N.  Y.  Supp.  46S. 
Bat  compare  Teetor  v.  Abden,  3  Cart 
(Ind.)  188. 

n  Button  v.  Sutton,  96  a  Car.  88, 1  a 
B.  Rep.  19. 

** Ochiltree  v.  Missouri,  eta,  R  Co., 
49  Iowa,  ISO;  Safford  ▼.  Maxwell,  28 
La.  Ann.  845;  Adams  v.  Hackett,  7  CaL 
187. 

"  Osbom  V.  Clond,  28  Iowa,  104,  92 
Am.  Dec  413;  McBride  v.  Fallon,  66 
CaL  801,  4  Pac.  Rep.  17. 

MHosaack  v.  Underwood,  55  IlL  128; 
Hanks  ▼.  Harris,  29  Ark.  828;  Hewett 
▼.  Oatland,  2  Ired.  Bq.  488. 

C1128) 


•  Bolen  V.  Crosby,  49  K.  Y.  188;  Ells- 
worth V.  Caldwell.  18  Abb.  Pr.  20;  Pratt 
V.  Wertbeimer,  89  Hun,  468;  Vila  v. 
Weston,  88  Conn.  60.  Even  if  the  Jadg- 
ment  was  void,  the  assignment  trans- 
fers the  original  debt  Brown  v.  Soott. 
86  CaL  189. 

**  Burns  v.  Bangert,  16  Mo.  App.  22; 
Applegate  v.  Mason.  18  Ind.  75.  See 
infra.  §  95L 

>?Ullman  v.  Kline,  87  DL  26a  Bat 
probably  not  a  bond  in  attachment 
Forrest  v.  O'DonneU,  42  Mioh.  666^  4 
N.  W.  Bep.  269. 
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the  face  of  the  judgment;  **  nor  even  by  fraud  in  the  transfer,  unless 
the  judgmenUdebtor  can  show  that  he  was  injured  by  such  fraud."^ 


§  948.    Bights  as  against  Assignor. 

The  assignor  of  a  judgment  must  be  held  to  an  implied  warranty 
that  there  is  such  a  judgment,  that  he  is  the  owner  of  it,  that  it  is  a 
valid  and  subsisting  obligation  for  the  amount  it  purports  to  be,  and 
that  no  part  thereof  has  been  paid.^  This  rests  upon  the  presumed 
superior  knowledge  of  the  vendor  as  to  the  condition  of  the  debt  and 
as  to  any  payments  that  may  have  been  made  upon  it.  He  must  in 
ordinary  cases  have  better  means  of  knowing  the  facts  than  the  pur- 
chaser. There  may  undoubtedly  be  cases  to  which  this  presumption 
would  not  apply;  as  when  a  judgment  is  transferred  to  one  who  has 
had  charge  of  its  collection,  under  such  circumstances  as  would  raise 
a  presumption  that  he  was  privy  to  the  payments.  But  these  cases 
are  exceptions  to  the  rule.^  But  a  transfer  by  an  assignee  of  the 
judgment,  ignorant  of  any  defect  therein  or  defense  thereto,  of 
simply  his  ''right,  title,  and  interest  therein,  without  recourse,"  will 
not  render  him  liable  upon  a  similar  implied  warranty.^  And  in  an 
assignment  of  a  judgment  there  is  no  implied  warranty  of  the  solv- 
ency of  the  judgment-debtor.  Where  the  assignee  has  pursued  the 
debtor  to  insolvency  and  failed  to  collect  the  amount,  the  assignor  is 
under  no  liability  to  refund  the  consideration,  unless  by  express 
agreement.'  Of  course  the  judgment-creditor,  after  the  assignment, 
cannot  receive  payment  of  the  judgment  or  enter  satisfaction  of  it. 
"A  party  who,  after  having  for  a  valuable  consideration  assigned  a 
judgment,  satisfies  it,  clearly  incurs  a  liability  to  his  assignee.  If 
the  satisfaction-piece  is  given  on  payment  of  the  judgment,  the 
money  may  be  recovered  by  the  assignee  in  an  action  for  money  had 

*  Harmon  v.  Hope,  87  N.  Y.  10;  In-  487;  JohDSon  ▼.  Boice,  40  La.  Ann.  278, 

glehart  v.  Thouaand  Island  Hotel  Co.,  4  South.  Rep.  168. 

83  Hun.  877.  ^Furniss  ▼.  Ferguson.  15  N.  Y.  487. 

»  Long  ▼.  Elein,  85  La.  Ann.  884  ^Miller  ▼.  Dugan,  86  Iowa.  488. 

^  MiUer  v.  Dugan.  86  Iowa,  488;  Lila  '  Robinson  ▼.  White.  4  Litt.  285;  Reid 

V.  ilopkina.  12  Sm.  &  Mar.  289,  61  Am.  v.  Ross.  15  Ind.  265;  Mohler's  Appeal, 

Dec  115;  Furniss  y.  Ferguson,  15  N.  Y.  5  Pa.  St  418. 
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and  received,  and  if  the  satisfaction  is  given  without  payment,  and 
the  assignee  is  prejudiced  thereby,  he  is  entitled  to  recover  of  bis 
assignor  the  damages  sustained.*'^  But  an  assignment  of  his  judg- 
ment by  a  judgment-creditor  to  his  attorney,  for  reasons  of  eonven* 
ience,  and  for  his  own  benefit,  cannot  prevail  against  a  subsequent 
settlement  by  him  with  the  judgment-debtor.' 


§  860.    Notice  of  Assignment. 

The  judgment-debtor  must  have  notice  of  the  assignment.  He 
will  be  protected,  as  against  the  assignee,  in  respect  to  any  payments 
he  may  make  to  the  plaintiff  in  the  judgment  before  receiving  such 
notice.'  On  the  other  hand  it  is  well  settled  that  after  notice  to  the 
debtor  of  a  lona  fide  transfer  of  the  judgment,  the  rights  of  the 
assignee  will  be  protected  from  any  and  all  acts  of  the  parties.^  *'It 
is  not  necessary  that  direct  notice  of  the  assignment  be  given  by  the 
assignee  or  his  agent.  It  is  sufficient  if  the  information  be  given 
under  circumstances  and  in  terms  calculated  to  arrest  the  attention 
of  the  debtor."'  But  where  the  assignment  is  merely  entered  on 
the  record,  it  is  held  that  this  is  not  constructive  notice  to  the  debtor. 
''He  is  under  no  obligation  to  make  inquiry.  A  subsequent  inoum* 
brancer  or  purchaser  must  know,  for  it  is  his  duty  to  examine  the 


44  Booth  V.  Farmers'  and  Mechanics' 
Nat.  Bank.  60  N.  T.  89C 

45  Baker  v.  Secor.  7  N.  Y.  Supp.  808. 
^Qaallagher  v.  Caldwell,  23  Pa.  8t 

800,  60  Am.  Dec.  86;  Lee  ▼.  Delehanty, 
S6  Hun,  197;  Noble  v.  Thompson  OU 
Co..  79  Pa.  St  864,  21  Am.  Rep.  66; 
Frissell  v.  Haile.  18  Mo.  18;  Dodd  v. 
Brott.  1  Minn.  270  (Oil.  205),  66  Am. 
Dec.  541;  Page  y.  Benson,  22  m.  484; 
Styles  T.  McNeil.  6  Mart  N.  S.  296,  17 
Am.  Dec.  183;  Johnson  y.  Bolce,40  La. 
Ann.  278.  4  South.  Rep.  168.  But  in 
some  states  it  is  held  that  where  the 
Judgment-debtor,  being  summoned  as 
garnishee  in  an  action  against  the  Judg- 
ment-creditor, has  paid  to  the  sheriff 
the  amount  due  on  the  judgment,  with* 
out  notice  of  its  preyious  assignment, 

(1130) 


he  Is  not  protected  from  the  dalma  of 
the  assignee  of  the  Judgment  Robin* 
son  y.  Weeks,  6  How.  Pr.  161;  Richard- 
son  V.  Ains worth,  20  How.  Pr.  680; 
Brown  v.  Ayres.  28  CaL  626.  Bat  a  dif- 
ferent rule  obtains  in  other  ilaie«. 
Dmmm  y.  Sherman.  20  La.  Ann.  96. 

47  Stoddard  y.  Benton,  6  Cola  008; 
Ullman  y.  Kline.  87  111.  268;  Hughes  y. 
Trahern.  64  111.  48. 

44  Guthrie  y.  Bashline.  26  Pa.  8t  80l 
Where  a  Judgment-debtor  became  snre- 
ty  for  the  prosecution  of  a  bill  to  en- 
Join  the  Judgment  against  him,  and  the 
bill  contained  an  allegation  of  the  as- 
signment of  the  Judgment  it  was  held 
that  he  was  charged  with  notice  of  the 
assignment  Wilcox  v.  Morrison,  9  Lea» 
699. 
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records.    Not  so  with  the  debtor  himself.    The  judgment-docket  is 
not  for  his  benefit.''  ^ 

§  961.    Bight  of  Assignee  to  Sue. 

Altbonghy  at  common  law,  as  we  have  already  stated,  the  assignee 
of  a  judgment  was  not  regarded  as  invested  with  the  legal  title,  and 
therefore  was  not  competent  to  sne  thereon  in  his  own  name,  this  rule 
has  been  abrogated  by  statute  in  many  states,  and  now*the  assignee 
is  the  only  proper  party  to  maintain  an  action  on  the  judgment  or  to 
sne  oat  scire  facias  for  its  revival.^  The  new  rale,  however,  is  not 
universal.  Thus,  in  Alabama,  it  is  held  that  a  judgment  is  not  a 
"contract  express  or  implied,  for  the  payment  of  money,"  within  the 
meaning  of  the  statute  which  requires  an  action  on  such  contract  to 
be  brought  in  the  name  of  the  real  party  in  interest,  and  therefore* 
in  that  state,  an  action  on  a  judgment  is  still  properly  brought,  not* 
withstanding  its  assignment,  in  the  name  of  the  original  plaintiff." 
The  assignee  of  a  judgment  founded  on  a  contract  cannot  maintain 
a  suit  thereon  in  a  court  of  the  United  States,  unless  such  a  suit 
might  be  there  prosecuted  had  the  assignment  not  been  made." 

S  962.    Bights  as  against  Judgment-Debtor. 

The  assignment  of  a  judgment  carries  with  it  to  the  assignee  all 
the  rights  and  advantages  incident  thereto,  as  against  the  judgment- 
debtor,  including  the  right  of  proceeding  with  an  attachment  already 
issued."    The  assignee  has  all  the  equitable  remedies  of  the  plaintiff 


^  Henry  v.  Brothers,  48  Pa.  St.  70. 

•Bdmonds  v.  Montgomery,  1  Iowa, 
148;  Charles  ▼.  Haskins.  11  Iowa.  8d9; 
Steele  v.  Thompson,  63  Ala.  828;  Moore 
V.  Nowell.  94  N.  Car.  S65;  Clark  ▼.  Dig- 
g08,  5  GiU,  100;  Marphy  v.  Cochran,  1 
Hill  (N.  Y.)  839;  Benne  ▼.  Schnecko 
(Mo ).  18  a  W.  Rep.  83.  Bee  Timber- 
lake  ▼.  Powell,  99  N.  Car.  888,  6  S.  £. 
Rep.  410. 

uWolffe  ▼.  Eberlein,  74  Ala.  99,  49 
Am.  Rep.  809.    Supra,  vol  1,  g  IL 


"Walker  t.  Powers,  104  U.  S.  345w 
Bee  Act  Congr.  Mar.  8,  1887  (34  Stat,  at 
L.  653);  Dillon,  Remoyal  of  Causes,  g 
100. 

^Forwood  ▼.  Dehoney,  5  Bush.  174; 
Perry  ▼.  Roberts,  80  Ind.  344;  Parmelee 
▼.  Dann,  38  Barb.  461;  Bolen  v.  Crosby, 
49  N.  T.  188;  Ritch  ▼.  Eichelberger,  18 
Fla.  169;  Richmond  Building  Asso.  ▼. 
Association,  100  Pa.  St.  191 ;  Van  Hou- 
ten  y.  Reilly,  6  Sm.  Ss  Mar.  440;  Burson 
T.  Blair.  13  Ind.  87L 
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in  the  judgment."*  But  the  assignment  does  not  pass  any  interest 
in  the  money  which  the  sheriff  had  previously  collected  on  the  judg- 
ment." And  where  one  of  several  joint  wrong-doers  pays  the  judg- 
ment obtained  against  them  all,  he  acquires  no  right  of  contribution 
by  taking  an  assignment  of  the  judgment  in  the  name  of  another, 
who  is  merely  a  man  of  straw."* 


S  BUS.    Assigiiee  TakoB  Sabject  to  Equities. 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  sub- 
sisting between  the  original  parties,  whether  he  had  notice  of  the 
same  or  not;  he  can  occupy  no  better  position,  and  acquire  no  firmer 
rights,  than  his  assignor  possessed."'  For  instance,  the  assignee 
takes  the  judgment  subject  to  any  right  of  set-off  which  existed  in 
the  judgment-debtor  prior  to  the  assignment,  no  matter  whether  he 
had  notice  of  such  right  or  not.""  And  in  respect  to  a  lien  on  prop- 
erty for  the  satisfaction  of  the  judgment,  he  can  occupy  no  better 
position  than  the  assignor.""  So  where  the  assignee  has  notice  of  a 
certain  agreement,  relative  to  the  enforcement  of  the  judgment, 
between  the  parties  thereto,  he  takes  subject  to  that  agreement,  and 
cannot  set  it  aside  for  fraud  of  the  defendant  in  obtaining  it,  what- 
ever rights  his  assignor  may  have  had.""    The  assignee  is  a  necessary 


M  Kimball  ▼.  Cummins,  8  Met.  (Ky.) 
827. 

"RobiDBon  t.  Towns,  80  Ga.  818. 

>•  Boyer  V.  Bolender  (Pa.),  18  Atl.  Rep. 
187. 

^  Downer  ▼.  Sonth  Royalton  Bank, 
89  Vt.  25;  Shelton  ▼.  Hnrd,  7  R.  L  408; 
Graves  v.  Woodbary,  4  HiU  (N.  Y.)659. 
40  Am.  Dec.  296;  MoCotter  v.  McCotter, 
16  Abb.  Pr.  265;  Filbert  v.  Hawk,  8 
Watts,  448;  Starr  v.  Haskins,  26  N.  J. 
Eq.  414;  Stout  v.  Van  Kirk,  ION.  J.  Eq. 
78;  Lattomas  T.  Gorman,  8  Del.  Ch. 
382;  Rawson  v.  McJunkin.  27  Ga.  482; 
Scott  V.  Harkins,  82  Ga.  802;  Mayor  of 
Wetumpka  v.  Wetumpka  Wharf  Co..  68 
Ala.  611;  Robeson  v.  RoberU,  20  Ind 
155,  88  Am.  Dea  808;  Burson  v.  Blair, 
12  Ind.  871;  Rea  v.  Forrest,  88  IlL  275; 

(1132) 


Hnghes  v.  Trahem,  64  Dl.  48;  McJil- 
ton  V.  Love,  18  111.  486,  64  Am.  Dec 
449;  Bartis  v.  Cook.  16  Iowa,  194;  Isett 
V.  Lacas,  17  Iowa.  503, 85  Am.  Dec.  572; 
Independent  School  Distr.  v.  Schretner. 
46  Iowa.  172;  Blakesley  v.  Johnson.  18 
Wis.  580;  Brisbin  v.  Kewhall.  5  Minn. 
278,  (Gil.  217);  Porter  v.  LIscom.  22  CaL 
480,  88  Am.  Dea  76.  See  Cook  v.  Mc- 
Cahill.  41  N.  J.  Eq.  69.  8  AU.  Rep.  89. 

«  Graves  v.  Woodbury,  4  Hill  (N.  Y.), 
559.  40  Am.  Dec.  296;  Porter  v.  Liscom, 
22  Cal.  480,  88  Am.  Dec.  76;  Hobbs  ▼. 
Duff,  28  CaL  596;  Neal  t.  Sullivan,  10 
Rich.  Eq.  276. 

» Rider  v.  Kelso,  68  Iowa,  867»  S  H. 
W.  Rep.  509. 

^Bonit  V.  Baldwin,  80  Barb.  18QL 
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party  to  a  suit  for  a  perpetual  stay  of  the  prooeedings  on  the  judg- 
ment upon  the  ground  of  equities  existing  between  the  complainant 
and  the  assignor  previous  to  the  assignment.**  Where  a  judgment 
once  paid,  but  not  satisfied  of  record^  is  assigned  by  the  judgment- 
creditor,  the  assignee  takes  it  subject  to  all  defenses  and  equities 
which  the  judgment-debtor  had  against  the  assignor.** 

S  964.    Set-Off  of  Judgment  against  Judgment. 

As  a  deduction  from  the  rule  that  the  assignee  of  a  judgment  takes 
it  subject  to  all  the  equities  subsisting  between  the  original  parties, 
many  of  the  oases  sustain  the  doctrine  that  one  judgment  may  be 
set  off  against  another,  although  one  of  the  judgments  has  been 
assigned  to  a  third  person  for  a  valuable  consideration  and  without 
Dotice  of  the  existence  of  the  other  judgment,  provided  the  right  of 
set-off  existed  at  the  time  of  the  assignment.**  Other  decisions,  with- 
out going  to  this  length,  hold  that  such  judgments  may  be  set  off 
where  one  of  them  vre^Q  fraudulently  assigned  for  the  very  purpose  of 
preventing  such  offset.**  And  others  go  no  further  than  to  declare 
that  if  the  assignee  has  notice  of  the  other  judgment,  he  will  take 
subject  to  the  equitable  right  to  set  it  off.**  Still  another  view  is  that 
the  equity  in  question  cannot  prevail  over  the  assignment  unless  the 
assignor  was  insolvent  at  the  time  of  the  assignment.**  But  a  con- 
siderable proportion  of  the  authorities  take  the  broad  ground  that  the 
right  to  set  off  judgments  is  permitted  only  where  it  will  infringe  on 
no  other  right  of  equal  grade,  and  further,  that  an  assignment  of  one 


*>  Mumford  v.  Spragoe,  11  Paige,  488. 

*i  Traphagen  v.  Lyons,  88  N.  J.  £q. 
618;  Stout  V.  Van  Eirk,  10  N.  J.  Eq.  78; 
Sutton  V.  Sutton,  26  &  Car.  88, 1  &  E. 
Rep.  19.  Compare  Doub  v.  Mason,  2 
McL880. 

«  Graves  v.  Woodbury,  4  Hill  (N.  Y.), 
669,  40  Am.  Deo.  296;  Pierce  v.  Bent, 
69  Me.  881;  Hovey  v.  Morrill,  61  N.  H. 
9,  60  Am.  Rep.  815;  Chase  v.  Wood- 
ward, 61  N.  U.  79;  Langaton  v.  Roby, 
68  Ga.  406;  Brown  v.  Hendrickson,  89 
N.  J.  Law,  989;  Hobbs  v.  Daff,  28  Cal. 


696;  Porter  v.  Liscom,  22  CaL  480,  88 
Am.  Dea  76;  Merrill  v.  Souther,  6  Da- 
na, 806;  McBride  v.  Fallon,  65  Cal.  801, 
4  Pac.  Rep.  17;  Torton  v.  Railroad,  62 
Wis.  867.  28  N.  W.  Rep.  401;  Wells, 
Fargo  &  Co.  ▼.  Clarkson.  5  Mont.  886, 
6  Pac.  Rep.  894;  Orr  v.  Spooner,  19  U. 
a  Q.  B.  601. 

M  Hurst  V.  Sheets,  14  Iowa,  822. 

•  Irvine  v.  Myers,  6  Minn.  562,  (Gil. 
898). 

M  Henderson  v.  McYay,  82  Ala.  471; 
Davis  V.  Milbarn,  8  Iowa,  168. 

(1138) 


§  956  LAW  OF  JUDGMBNTB.  £Ch.  23 

of  the  jadgments  destroya  that  mntnality  whieh  is  an  easential  oon- 
dition  to  the  right  of  set-off,  and  conaeqnentlyy  that  this  equity  will 
not  be  permitted  to  affect  an  assignee  for  valne  and  in  good  faith.' 
Most  of  the  cases  seem  to  agree  in  the  role  that  where  a  judgment 
recovered  by  the  plaintiff  has  been  assigned  to  his  attorney  in  good 
faith,  in  payment  for  his  services  in  the  action,  the  court  should 
refuse  to  set  off  against  such  judgment  a  judgment  recovered  by 
defendant  against  plaintiff  prior  to  the  assignment,  but  of  which  the 
attorney  had  then  no  notice." 

{  966.    Vacation  or  Beveraal  of  Judgment  in  Assignee's 

Hands. 

The  assignee  of  a  judgment  stands  in  no  better  position  than  the 
original  plaintiff,  and  the  judgment  may  be  reversed,  vacated,  set 
aside,  or  enjoined  in  the  assignee's  hands  for  the  same  reasons  that 
would  justify  such  action  if  it  remained  in  the  hands  of  the  plaintiff.* 
And  when  proceedings  are  instituted  for  any  of  these  purposes,  the 
assignor  is  not  a  proper  or  necessary  party,  as  he  has  no  longer  an 
interest  in  the  judgment.'*  Upon  the  reversal  of  the  judgment,  the 
assignee,  if  he  has  purchased  property  under  his  own  execution,  will 
lose  his  title  thereto."  So  if  be  has  acquired  rights  under  the  judg- 
ment, and  it  is  subsequently  reversed,  he  must  make  restitution,  the 
same  as  if  he  were  an  original  party .** 

S  866.    Iiatent  Equities  of  Third  Persons. 

In  several  of  the  authorities  we  find  the  statement  that  the  rule  of 
taveat  emptor  applies  to  the  purchaser  of  a  judgment  as  well  as  to 

^'Ramsey'i  Appeal,  3  WatU.  228,  37  Compare  Ycrton  v.  Raflroad.  88  Wis. 

Am.  Dec.  801;  Goodwin  v.  RichardBon,  867,  28  N.  W.  Rep.  401. 
44  N.  H.  125;  Primm  v.  Ransom,  10        « Weber  v.  Tschettar  (Dak.).  46  N. 

Mo.  444;  Ledyard  v.  Phillipps.  68  Mich.  W.  Rep.  201;  Northam  v.  Gordon,  96 

204.  24  N.  W.  Rep.  661;  Gallaher  v.  CaL  266. 

Pendleton,  66  Iowa,  142,  7  N.  W.  Rep.        7«  Hitch  ▼.  Bicbelberger,  18FU.  1681 
«12;  Bill  ▼.  Perry,  48  Iowa,  868.  ^i  Reynolda  ▼.  Harris,  14  Cal.  667. 

•  Simmons  ▼.  Reid  (&  Car.),  9  a  E.        f^McJilton  T.  Lore,  18  HL  486^  64  Am. 

Rep.  1068;  Terney  ▼.  Wilson,  46  N.  J.  Dec  448. 
Law,  282;  Ely  ▼.  Cooke,  28  N.  Y.  866. 
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pnrohasera  of  other  olasses  of  personal  property.^  Bat  the  generally 
recognized  doctrine  is  that  the  assignee  of  a  judgment  is  not  affected 
by  the  latent  equities  of  third  persons,  not  parties  to  the  judgment, 
of  which  he  had  no  notice  at  the  time  of  the  assignment.'^  "The 
party  proposing  to  take  an  assignment  of  a  judgment  can  go  to  the 
judgment-debtor  and  ascertain  the  true  state  of  the  case.  If  the 
debtor  have  any  equitable  ground  for  refusing  to  pay,  he  can  so  state ; 
if  not,  and  be  so  state  to  the  party  proposing  to  take  an  assignment, 
and  the  purchase  is  made  on  the  faith  of  such  disclaimer,  he  will  be 
thereafter  estopped  to  set  up  any  such  matter.  But  a  party  propos- 
ing to  purchase  a  judgment  has  no  means  of  ascertaining  what  claims 
third  persons  may  have,  or  pretend  to  have,  on  the  judgment,  unless 
such  claims  appear  on  or  attached  to  the  entry  of  judgment  where 
the  same  is  to  be  assigned.  Hence  it  would  seem  that  an  assignee 
without  notice  should  take  the  judgment  freed  from  the  claims  of  such 
third  persons.''  ^  In  accordance  with  this  principle,  it  is  held  that 
while  an  unrecorded  deed  to  lands  takes  precedence  of  a  judgment  as 
against  the  judgment-creditor,  if  before  the  recovery  of  his  judgment 
he  has  actual  notice  of  the  conveyance  ly  the  debtor,  yet  the  assignee 
of  such  judgment,  who  buys  without  notice  that  his  assignor  had  notice 
before  the  rendition  of  the  judgment  of  the  conveyance,  is  not  affected 
by  the  notice  to  his  assignor.''  So  the  equity  of  a  purchaser  for  value 
of  a  judgment,  which  is  a  lien  upon  certain  real  estate,  is  at  least 
«qual  to  the  equitable  claim  of  the  owner  of  such  real  estate  to  be 
aubrogated  to  the  rights  of  a  mortgagee  in  a  mortgage  thereon  which 
has  been  paid  off  and  satisfied,  and  of  which  the  purchaser  of  the 
judgment  had  no  actual  knowledge,  and  where  the  equities  are  equal 
the  law  must  prevail.''  Again,  the  bona  fide  assignee  of  a  judgment 
is  not  affected  in  his  right  to  enforce  the  same  by  an  agreement 


TSCox  ▼.  Palmer,  60  Miss.  798;  MitcheU 
T.  Hockett,  26  Cal.  588, 85  Am.  Dec.  151. 

w  Wright  ▼.  Levy,  12  Cal.  257;  Mc- 
Cotter  ▼.  McCotter.  16  Abb.  Pr.  265 
Hale  ▼.  Fint  Nat  ^ank,  60  Iowa,  642 
Starr  ▼.  Haskins,  26  N.  J.  Eq.  414 
Murray  ▼.  Lilbnm,  2  Johns.  Ch.  442 
fiendrickion'8  Appeal,  24  Pa.  St  868; 


Greene  ▼.  Daily,  5  Mason,  214;  Garland 
T.  Harrison,  17  Mo.  282;  Ives  ▼.  Addi- 
son, 89  Eans.  172,  17  Pac.  Rep.  797. 
See  Thompson  ▼.  Noble,  8  N.  Y.  Supp. 
878. 

^Robeson  ▼.  Roberts,  20  Ind.  155, 161. 

7* Duke  ▼.  Clark,  58  Miss.  465, 474. 

^  Ritter  t.  Cost,  99  Ind.  80. 
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between  the  judgment-debtor  and  another  creditor,  that  he  will  pay 
off  the  judgment  if  the  creditor  will  accept  a  conveyance  of  his  prop- 
erty, and  credit  him  therefor  with  a  certain  amount  upon  hia  indebt- 
edness, the  assignee  having  no  notice  of  such  agreement.''  So  again, 
an  agreement  between  the  seller  and  purchaser  of  a  judgment,  that 
its  lien  shall  be  superior  to  that  of  a  prior  judgment  against  the  same 
parties  held  by  the  seller,  cannot  be  set  up  against  a  subsequent  pur- 
chaser for  value  of  the  prior  judgment,  no  notice,  actual  or  construct- 
ive, of  the  agreement  being  given  to  such  purchaser.'*  The  bona  fids 
assignee  for  valuable  consideration  of  a  judgment  confessed  to  indem- 
nify the  plaintiff  as  surety  on  certain  notes  given  by  the  defendant  to 
a  third  person,  takes  free  and  discharged  of  the  equity  of  that  person 
to  have  the  fruits  of  the  judgment  applied  on  account  of  the  payment 
of  the  notes;  nor  is  there  any  obligation  on  the  part  of  such  assignee 
to  make  inquiry  as  to  the  existence  of  such  an  equity.* 

The  foregoing  rule,  however,  is  subject  to  certain  important  quali- 
fications. In  the  first  place,  the  purchaser  of  a  judgment  is  ordi- 
narily charged  with  an  inspection  of  the  record  of  that  judgment, 
and  is  therefore  affected  with  notice  of  any  rights  which  it  plainly 
discloses.*^  Again,  some  of  the  cases  hold  that  he  is  not  entitled  to 
the  protection  of  a  hona  fide  purchaser  unless  he  has  actually  paid 
the  purchase-money  before  the  adverse  equity  is  asserted."  Where, 
after  the  assignment  and  after  notice  to  the  debtor,  the  assignor 
wrongfully  enters  satisfaction  of  the  judgment,  the  assignee  may  have 
the  entry  set  aside,  but  he  will  not  be  permitted  to  take  proceedings  to 
injure  rights  acquired  by  third  persons  upon  the  faith  of  the  entry  of 
satisfaction.**  So  again,  nnder  proper  circumstances,  an  attorney's 
lien  upon  a  judgment  will  be  held  superior  to  the  daim  of  an 
assignee.**  In  a  case  where  a  debtor,  while  in  failing  circumstanoes, 
confessed  a  judgment  to  his  brother,  which  was  then  assigned  to  a 

nstorr  v.  HaBkins.  20  K.  J.  Eq.  414.  «Chri8tia  v.  Bishop,  1  Barb.  Ch.  lOQL 

f*  Winton'8  Appeal  (Pa.)»  5  AtL  Rep.  **Beebe  v.  Bank,  1  Johns.  SSS^  War- 

488.  deU  V.  Eden,  S  Johns.  Oas.  868. 

w  Mifflin  County  Bank's  Appeal,  96  •'GiU  v.  Tnialsan.  88  Minn.  878^  40 

Pa.  St.  150.  N.  W.  Bap.  804 

»  Griffiths  V.  Saars*  118  Pa.  Bt.  888,  4 
AtL  Rep.  498. 
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creditor  of  the  debtor,  who,  in  consideration  of  his  original  claim  and 
the  judgment  so  acquired,  took  a  bill  of  sale  of  the  assets  of  the 
debtor,  it  was  held,  in  a  suit  by  other  creditors  to  set  aside  the  judg- 
ment and  sale  as  fraudulent,  that  the  judgment  should  be  treated  as 
overdae  paper,  and  the  creditor  took  it  subject  to  all  equities.""  And 
cases  are  not  wanting  which  even  hold  that  the  assignee  of  a  judg- 
ment takes  it  subject  io  all  equities,  in  favor  of  third  persons  as  well 
as  between  the  original  parties,  and  whether  he  takes  with  or  with- 
ont  notice.*" 

S  867.    Priority  between  Assigimients. 

The  doctrine  favored  by  a  majority  of  the  decisions  is  that  an 
assignee  of  a  judgment  takes  no  title  if  his  assignor  had  previously 
assigned  the  same  judgment  to  another  party,  whether  or  not  he  had 
notice  of  such  previous  assignment."'  But  it  has  also  been  held  that 
a  second  purchase  of  a  judgment,  evidenced  by  a  transfer  on  the 
record,  would  pass  title  against  a  prior  purchase  not  recorded  and 
of  which  the  second  purchaser  was  ignorant.""  If  a  judgment  is 
assigned  by  its  owner,  and  afterwards  levied  on  and  sold  as  his 
property,  the  right  of  the  assignee  is  prior  to  that  of  the  purchaser 
at  the  sheriff's  sale.""  The  rightful  assignee  of  a  judgment  may 
enjoin  the  collection  of  the  same  by  one  who  claims  the  same  judg- 
ment by  a  simulated  assignment."" 

MHanchett  v.  Kimbark,  118  HL  181,  W.  Va.  718;  Diimore  v.  Boyd.  S  Lea, 

7  N.  E.  Rep.  49L  889. 

<•  Downer  v.  South  Royalton  Bank,  89        nCampbeirs  Appeal,  29  Pa.  St  401. 
Yt  25;  De  La  Vergne  v.  Evertaon,  1        <*Forey.  Manlove.  18  Cal.  486.    Corn- 
Paige,  181, 19  Am.  Dec.  411.  pare  Cole  ▼.  Brewer,  4  Lea,  818. 

•7  Mitchell  v.  Hockett,  25  Cal.  588,  86        •^Elein  v.  Dennis,  86  La.  Ann«  884. 
Am.  Dec.  151;  Clarke  v.  Hogeman,  18 
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OH  AFTEB  XXIV. 

ACTIONS  UPON  JUDGMENTS. 

V 

g  058u    Judgment  at  a  Caase  of  Action. 

069.  Judgment  muit  be  Final  and  In  Foroeu 

060.  Effect  of  Pending  Appeal. 

061.  Judgments  of  Inferior  Courta. 

062.  Suits  on  Decrees  in  Chancery. 
068.  Parties  to  Action  on  Judgment. 

064.  Requisites  of  Declaration. 

065.  Declaring  on  Judgment  of  Inferior  Court 

066.  Ayerments  of  Jurisdiction. 

067.  Statutes  Regulating  Jurisdictional  ATermenta. 

068.  KTidence. 

060.  Action  on  Lost  or  Destroyed  Record. 

070.  Defenses  to  Action  on  Judgment. 

071.  Fleti  of  Nul  na  lUeord. 

072.  Want  of  Jurisdiction  as  a  Defense. 
078.  Fraud  as  a  Defense. 

074.  Error  or  Irregularity  no  Defense. 

075.  Plea  of  Payment. 

076.  Accord  and  Satisfaction  as  a  Defense. 

077.  Discharge  in  Bankruptcy. 

078.  Arrest  and  Imprisonment  of  Debtor. 
070.  Equitable  Defenses. 

080.  Amount  of  Recoyery. 

081.  Interest  on  Judgments. 

082.  Rate  of  Interest  how  Determined. 
088.  Interest  on  Decrees  in  Equity. 
084.  Compounding  Interest. 

086.    Limitation  of  Actions  on  Judgments. 

S  968.    Judgment  as  a  Cause  of  Action. 

At  the  eommon  law,  an  action  of  debt  will  lie  on  a  judgment  as 
•con  as  it  is  reooveredi  and  without  any  regard  to  the  plaintiff's  right 
to  take  oat  execution;  for  the  remedy  by  execution  is  cumulative 
merely,  and  the  statutes  giving  this  remedy  do  not  impair  the  com- 
mon law  right  of  action  on  the  judgment  as  a  debt  of  record.  Accord* 
inglyi  in  a  majority  of  the  states,  the  owner  of  a  judgment  may  bring 
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suit  thereon  in  the  same  or  any  other  court  of  competent  jurisdiction, 
and  prosecute  it  to  final  judgment,  notwithstanding  the  collection  of 
the  original  judgment  might  still  have  been  enforced  by  execution, 
and  even  although  an  execution  is  then  outstanding.^  Thus  an  action 
may  be  maintained  upon  a  judgment,  although  an  alias  execution 
was  issued  thereon  after  the  commencement  of  such  action.'  And 
an  action  to  recover  the  amount  of  a  judgment  with  interest,  in 
which  a  summons  is  issued  and  served  as  on  a  money  demand,  is  an 
action  on  the  judgment,  and  not  an  action  to  revive  it.'  It  cannot 
be  said,  however,  that  this  rule  is  universally  accepted  at  the  present 
day.  Some  states,  having  a  regard  to  the  oppressive  and  vexatious 
character  of  a  succession  of  unnecessary  suits  upon  the  same  obliga- 
tion, refuse  to  allow  the  maintenance  of  such  actions  without  the 
showing  of  some  special  and  adequate  cause.  Thus  in  Oregon,  in 
holding  that  a  judgment-creditor  cannot  sue  upon  the  judgment  as 
often  as  he  may  choose,  without  showing  any  necessity  therefor,  the 
court  declared  that  '^neither  the  common  law,  nor  the  practice  in  the 
various  states,  nor  anything  inherent  in  the  subject,  gives  the  judg- 
ment-creditor  an  absolute  right  of  action  on  a  domestic  judgment. 


^Hickman  v.  Macon  Co.,  42 Fed.  Rep. 
759;  Clark  v.  Goodwin,  14  Mass.  287; 
O'Neal  V.  Eittredge,  8  Allen,  470;  Lin- 
ton V.  Hnrley,  114  Mass.  76;  WiUon  v. 
Hatfield.  121  Mass.  551;  White  River 
Bank  v.  Downer,  29  Yt  882;  Whitte- 
more  v.  Carkin,  58  N.  H.  570.  Denison 
▼.  Williams,  4  Conn.  402;  Ives  ▼.  Finch, 
28  Conn,  112;  Hale  ▼.  Angel,  20  Johns. 
842;  Goodrich  ▼.  Colvin,  6  Cow.  897; 
Charch  ▼.  Cole.  1  Hill  (N.  T.),  646; 
Smith  ▼.  Mamford,  9  Cow.  26;  Stewart 
v.  Peterson,  68  Pa.  St  280;  Eingsland 
▼.  Forrest,  18  Ala.  519,  62  Am.  Dec  232: 
Elliott  ▼.  Holbrook,  88  Ala.  669;  Gard- 
ner ▼.  Henry,  6  Cold.  458;  Burns  v. 
Simpson,  9  Kans.  658;  Hummer  ▼.  Lam- 
phear,  82  Kans.  489,  4  Paa  Rep.  865; 
Headley  ▼.  Roby,  6  Ohio,  621;  David- 
son ▼.  Nebraker,  21  Ind.  884,  88  Am. 
Dea  850;  Gould  ▼.  Hay  den,  63  Ind.  443: 
Becknell  ▼.  Becknell,  110  Ind.  42,  10  K. 
£.  Rep.  414;  Greathouse  ▼.  Smith,  8 


Scam.  541;  Albin  ▼.  People,  46  III  872; 
Haven  ▼.  Baldwin,  5  Iowa,  503;  Thomp- 
son ▼.  Lee  Co.,  22  Iowa,  206;  Simp- 
son ▼.  Cochran,  23  Iowa,  81,  92  Am. 
Dec.  410:  Ames  ▼.  Hoy,  12  Cal.  11;  Sta- 
art  ▼.  Lander,  16  Cal.  872,  76  Am.  Dec. 
588.  In  Michigan,  an  action  of  debt 
will  lie  on  a  Justice's  Judgment  imme- 
diately upon  its  rendition,  although  ex- 
ecution has  been  stayed.  McDonald  ▼. 
Butler,  8  Mich.  558.  So  where  excess- 
ive costs  have  been  awarded  by  a  Jus- 
tice in  giving  Judgment,  and  the  Judg- 
ment-debtor does  not  appeal,  the  party 
recovering  Judgment  is  entitled  to  rec- 
tify the  error  by  remitting  the  costs  and 
suing  again  upon  the  Judgment  for 
damages.  Whelpley  ▼.  Nash,  46  Mich. 
25.  8  N.  W.  Rep.  570. 
«Moor  ▼.  Towle,  88  Me.  188/ 
'Mawhinney  ▼.  Doane  (Kans.),  20 
Pac.  Rep.  488. 
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onlesB  sneh  action  is  necessary  in  order  to  enable  the  plaintiff  to  have 
the  full  benefit  of  his  jadgment."  ^  In  South  Carolina,  an  action  will 
not  lie  on  a  justice's  judgment  until  after  the  expiration  of  the  time 
during  which  execution  may  issue  on  such  judgment,  that  is,  a  year 
and  a  day/  In  Louisiana,  it  is  said  that  the  necessity  of  bringing 
a  separate  action  to  enforce  a  judgment  exists  in  two  cases;  first, 
where  the  judgment  is  a  foreign  judgment,  and  second,  in  the  ease  of 
a  domestic  judgment,  where  the  debtor  is  dead  and  his  estate  is 
under  administration.*  In  several  of  the  states  it  is  provided  that 
an  action  on  a  domestic  judgment  cannot  be  prosecuted  without  leave 
of  the  court  first  obtained.'  And  in  some  jurisdictions,  in  order  to 
prevent  actions  on  domestic  judgments  being  brought  vexatiously, 
the  statutes  enact  that  costs  shall  not  be  allowed  in  such  actions, 
unless  the  action  was  brought  with  previous  leave  of  the  court  for 
cause  shown.*  It  seems  to  be  conceded  that  an  action  will  not  lie 
on  a  judgment  which  appears  of  record  to  have  been  satisfied  by  levy 
of  execution  on  real  estate,  regular  upon  the  face  of  it.  The  record 
must  be  held  conclusive,  until,  by  some  proceeding  brought  to  oper- 
ate directly  upon  the  record  itself,  the  levy  is  avoided.*  But  in  Maine, 
the  action  may  be  maintained,  notwithstanding  a  return  made  by  the 
officer  of  a  full  satisfaction  of  the  execution,  when  in  fact  no  such 
satisfaction  was  received.^*  Causes  of  action  on  several  judgments 
cannot  be  united  in  one  suit,  unless  all  the  debtors  in  the  judgments 
are  the  same  and  are  made  defendants  to  the  action." 


^Pitzer  V.  RuBsel,  4  Oreg.  124  And 
Bee  also  Smith  v.  Belmont  Iron  Co.,  11 
Bush.  890. 

«Lee  V.  Giles.  1  Bailey  L.  449,  21  Am. 
Dec.  446;  lAgon  v.  McNeil.  6  Rich.  877; 
Vandiver  ▼.  Hammet.  4  Rich.  609. 

*  Succession  of  Beckham.  16  La.  Ann. 
852.  So  where  the  debtor  has  left  the 
Jurisdiction.  Wood  ▼•  Newberry,  48 
Mo.  822. 

7  McDonald  ▼.  Dickson,  85  N.  Car. 
248;  Kepdall  ▼.  Briley.  86  N.  Car.  56; 
Warren  v.  Warren,  84  N.  Car.  614; 
WatU  T.  Everett,  47  Iowa,  269;  Mat- 
thews T.  Davii,  61  Iowa,  285»  16  N*  W. 


Rep.  103;  Farish  t.  Austin,  S6  Hun.  480; 
Carpenter  ▼.  Butler.  29  Hun,  851. 

•Merchant's  Nat.  Bank  t.  GaaUn 
(Minn.).  48  N.  W.  Rep.  488. 

•Pratt  ▼.  Jones,  28  Yt.  841,  54  Am. 
Dec.  80;  Grosvenor  ▼.  Chesley,  48  Ma. 
869.  The  rule  does  not  apply  if  there 
is  a  defect  of  title  apparent  on  the  face 
of  the  return.  In  such  case,  the  cred- 
itor may  waive  the  levy.  Lawrence  ▼. 
Pond,  17  Mass.  488. 

10  Hutchinson  ▼•  Greenbosh^  80  Me. 
460. 

uBaraes f.  Smith.  1  Bob.  (N.  T.)89a 
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§  969.    Judgment  must  be  Final  and  in  Force. 

In  order  that  a  jodgment  should  be  available  as  a  cause  of  action, 
it  is  plainly  necessary  that  it  should  be  complete  and  definitive  in  its 
nature  and  a  valid  and  subsisting  legal  obligation.  Hence  no  action 
can  be  maintained  upon  a  merely  interlocutory  judgment  or  order. ^* 
Nor  upon  a  judgment  which  is  void  on  its  face.^'  Nor  where  it  appears 
from  the  record  of  the  judgment  that  its  collection  has  been  enjoined, 
and  no  disposition  of  the  injunction  is  shown.'^  But  in  Kansas  an 
action  can  be  maintained  on  a  dormant  domestic  judgment,  if  com* 
menced  within  one  year  after  the  judgment  becomes  dormant.^ 

{  960.    Effect  of  Fending  Appeal. 

According  to  most  of  the  authorities,  the  pendency  of  an  appeal, 
writ  of  error,  or  petition  for  review  does  not  deprive  the  plaintiff  of 
the  right  to  bring  a  new  action  upon  his  judgment,  unless  a  stay  of 
proceedings  has  been  obtained  upon  the  filing  of  a  sufficient  bond.^* 
But  inConnecticut  it  is  held  that  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  to  the  county  court,  allowed,  but  not  duly  entered 
in  that  court,  not  merely  suspends  the  judgment  but  vacates  it,  so 
that  an  action  of  debt  upon  it  cannot  be  sustained.^^  The  English 
cases  hold  that  if  the  plaintiff  sues  on  his  judgment  pending  a  writ 
of  error,  and  recovers,  he  cannot  take  out  execution  on  the  new  judg- 
ment until  the  revisory  proceedings  are  determined.^ 


§  961.    Judgments  of  Inferior  Courts. 

Although  a  judgment  rendered  by  an  inferior  court,  not  of  record, 
cannot  be  called  a  debt  of  record,  in  the  strictest  sense,  yet  it  is  unde- 


^Fry  ▼.  Mflacolm.  4  TaunU  706;  Bid- 
die  ▼.  Dowse,  9  Dow.  &  Ry.  404;  Led- 
yard  ▼.  Brown,  89  Tex.  402. 

>*£lli8  ▼.  Conn.  Mnt  Life  Ins.  Co.,  8 
Fed.  Rep.  81;  Keedham  ▼.  Thayer,  147 
Mass.  586. 18  N.  £.  439. 

M  Blair  ▼.  Caldwell,  8  Mo.  868. 

» Baker  ▼.  Hammer,  81  Eans.  825,  2 
Pac.  Rep.  80a 


>•  Dawson  ▼.  Daniel.  2  Flip.  801;  Gif- 
ford  V.  Whalon,  8  Cush.  438;  Faber  v. 
Hovey,  117  Mass.  107,  19  Am.  Rep.  898; 
Taylor  ▼.  Shew,  89  Cal.  686;  Sujdam  ▼. 
Hoyt,  36  N.  J.  Law,  330;  Woodward  T. 
Carson,  86  Pa.  St.  176. 

17  Curtiss  v.  Beardsley,  15  Conn.  618. 

UBenweU  ▼.  Black,  8  T.  R.  648. 
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niably  a  legal  obligation,  apon  which  an  action  may  be  maintained 
in  any  court  of  competent  jurisdiction.^  In  New  Tork  it  is  held 
that  an  action  will  lie  upon  a  surrogate's  decree  for  the  payment  of 
money.**^  But  the  courts  of  Pennsylvania  refuse  to  take  cognizance 
of  a  suit  on  a  decree  of  the  Orphans'  Court  directing  the  payment  of 
a  legacy,  on  the  ground  that  such  court  has  exclasive  jurisdiction.^ 

§  962.    Suits  on  Decreea  in  Chancery. 

The  English  law  has  always  sanctioned  the  maintenance  of  actions 
at  law  upon  decrees  in  chancery  rendered  in  foreign  countries  or  in 
the  colonies,  when  such  decrees  were  merely  for  the  payment  of  a 
specific  sum.^  But  in  regard  to  the  decrees  of  their  own  court  of 
chancery,  the  rule  in  that  country  is  fixed  to  the  contrary.  The  law 
courts  refuse  to  take  cognizance  of  actions  on  such  decrees,  for  the 
reason  that  the  court  which  made  the  decree  can,  within  its  own  juris- 
diction, enforce  it,  and  therefore  the  action  would  be  nnnecessary." 
In  the  United  States,  some  of  the  earlier  cases  manifested  a  disposi- 
tion to  follow  the  English  rule  in  this  respect.**  But  these  decisions 
have  been  overruled.  And  it  is  now  well  settled  that  an  action  of 
debt  will  lie  in  a  court  of  law  upon  the  decree  of  a  domestic  court  of 
chancery,  in  all  cases  where  such  decree  directs  the  payment  of  a 
^xed,  liquidated,  and  absolute  debt  in  money.*  Thus,  it  is  said  by 
the  supreme  court  of  Pennsylvania :  "It  is  a  general  principle  that 
where  a  man  is  under  an  obligation  to  pay  a  certain  sum  of  money, 
whether  that  obligation  be  founded  on  a  contract  or  the  judgment  of 
a  court,  an  action  of  debt  lies;  and  on  that  principle  we  support 

1*  WiUiams  ▼.  Jones.  18  Mees.  &  W.        "Evans  v.  Tstam,  9  Berg.  A  R  882« 

628.     Bee  Deidrich  v.  Nachtoheim,  88  11  Am.  Dec.  717;  Thrall  v.  Waller*  18 

Wis.  825.  Vt  281.  87  Am.  Dec.  682;  WiUlama  v. 

**  Dubois  V.  Dabois,  6  Cow.  404.  Preston,  8  J.  J.  Mar.  800,  20  Am.  Dec 

^Black's  £xr.  v.  Black,  84  Pa.  St  894.  179;  Pennington  v.  aibson.  16  How.  66; 

**  Sadler  v.  Robins,  1  Camp.  258;  Hen-  Nations  v.  Johnson,  24  How.  208;  Ames 

ly  V.  Soper,  8Barn.  &C.  16;  Henderson  v.  Hoy,  12  CaL  11;  Post  v.  Neafle,  8 

V.  Henderson,  6  Ad.  &  £1.  N.  B.  295.  Caines,  22;  People  v.  Stnrtevant,  9  N. 

<* Carpenter  v.  Thornton,  8  B.  ft  Aid.  Y.  268;  Tilford  v.  Oakley,  Hempst  197; 

62.  McEim  v.  Odom,  12  Me.  94;  Mutual  Life 

*«Hagh  V.  Higgs,  8  Wheat  697;  Van  Ins.  Co.  v.  Newton  (N.  J.).  14  AtL  Rep. 

Buskirk  v.  Mulock,  18  N.  J.  Law,  184.  766;  Warren  v.  McCarthy,  85  DL  96. 
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actions  of  debt  on  foreign  jodgments,  and  I  confess  I  see  no  reason 
why  a  decree  in  chancery  is  not  as  strong  as  a  foreign  judgment.  If 
it  be  objected  that  proceedings  in  chancery  are  not  according  to  the 
course  of  the  common  law,  the  same  objection  lies  against  judgments 
of  courts  on  the  continent  of  Europe,  where  the  proceedings  are 
according  to  the  civil  law.  To  be  sure,  in  the  case  of  a  foreign  judg- 
ment, the  defendant  is  permitted  to  deny  the  original  cause  of  action ; 
but  so  likewise  would  the  defendant  in  the  present  case  have  been 
permitted  to  enter  into  the  merits  of  the  original  controversy,  were  it 
not  for  the  constitution  and  laws  of  the  United  States  which  forbid 
it.  The  objection,  therefore,  of  being  precluded  from  contesting  the 
merits  of  the  original  decree  does  not  lie  against  the  action  of  debt, 
which,  in  its  nature,  did  not  preclude  it,  but  against  the  constitu- 
tion.""  But  an  action  will  not  lie  on  a  decree  for  the  performance 
of  any  other  acts  than  the  payment  of  money.^  A  decree,  in  a  suit 
for  foreclosure  of  a  mortgage,  that  the  amount  found  due  be  paid,  or, 
in  default,  the  premises  be  sold  and  the  proceeds  paid  into  court,  is 
in  the  alternative,  and  in  an  action  on  such  decree  for  the  whole 
amount,  nul  Hel  record  is  a  good  plea.** 

§  963.    Parties  to  Action  on  Judgment. 

According  to  the  practice  now  prevailing  in  a  majority  of  the  states, 
the  assignee  of  a  judgment  is  regarded  as  the  **real  party  in  interest,** 
so  that  he  may  maintain  an  action  thereon  in  his  own  name.^  But 
the  mere  possession  of  a  transcript  of  a  judgment  raises  no  presump- 
tion that  the  possessor  has  any  interest  therein  sufficient  to  enable 
him  to  sue  on  it.*  In  debt  by  an  administrator  upon  a  judgment 
recovered  by  him,  he  need  not  declare  as  administrator;  and  the  rule 
is  the  same  where  he  was  appointed  administrator  by  a  foreign  juris- 
diction and  recovered  the  judgment  there.    For  the  judgment  is  a 

"Byant  v.  Tatem,  9  Berg,  ft  R  dS2,  Fairfield.  6  Gilm.  803;  Smith  v.  Belmont 

11  Am.  Dec.  717.  Iron  Co.,  11  Bush,  890;  Triplett  ▼.  Scott 

fl  Warren  v.  McCarthy,  25  Dl.  9S.  12  III.  187. 

•Bargeaa  ▼.  Souther,  16  R  L  202,  2  «>  Tally  ▼.  Reynolds,  1  Ark.  99, 81  Am. 

Atl.  Rep.  441.  Dec.  787. 

» Supra,  §g  940,  961.    Bee  Loye  v. 
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debt  due  to  him,  and  the  principle  which  forbids  a  foreign  adminis- 
trator to  sue  for  a  debt  doe  the  estate  does  not  applj.^  If  the  jadg- 
ment-debtor  is  dead,  the  role  of  the  common  law  forbids  the  bring- 
ing of  an  action  on  the  judgment  against  his  personal  representative." 
And  a  judgment  against  an  administrator  in  one  state  will  not  sup- 
port an  action  against  a  different  administrator  in  another  state." 
Where  a  judgment  is  rendered  against  two  or  more  defendants 
jointly,  they  should  all  be  made  parties  to  an  action  on  the  judg- 
ment, if  living  and  within  the  jurisdiction  of  the  oourt.^  But  when 
suit  is  brought  against  two  defendants  who  are  jointly  indebted  to 
the  plaintiff,  and  one  only  is  served  with  process,  and  judgment  is 
taken  against  him  under  the  provisions  of  the  joint  debtor  act,  and 
afterwards  an  action  is  brought  upon  the  judgment  so  obtained,  the 
person  who  was  not  originally  served  with  process  is  not  a  proper 
party  defendant  to  the  latter  action.* 


§  964.    BeqtilBites  of  DeclaratloxL 

A  judgment  need  not  be  set  out  in  hae  verba  in  an  action  brought 
upon  it;  it  is  sufficient  to  set  it  forth  according  to  its  legal  effect." 
A  complaint  in  such  an  action  is  sufficient  if  it  describes  the  court 
in  which  the  alleged  judgment  was  rendered,  the  place  where  it  was 
held,  the  names  of  the  parties,  the  date  at  which  it  was  entered,  and 
the  amount  of  the  judgment.''  It  is  not  necessary  to  allege  that  the 
judgment  has  not  been  appealed  from.  It  is  sufficient  to  aver  that 
it  remains  unpaid  and  in  full  force."  A  declaration  setting  forth  the 
recovery  by  the  plaintiff  against  the  defendant  of  a  judgment  for  a 
certain  sum  as  damages  and  another  certain  sum  as  eosts,  which 
judgment  remains  in  full  force  and  unsatisfied,  whereby  an  action 

>>  Talmadge  v.  Chapel»  16  Mass.  71.  m  Blake  v.  Bnrley,  9  Iowa,  088. 

^United  SUtes  v.  Cushman.  2  Sumn.  ^Tay  v.  Hawley.  89  Gal.  98;  Undh  ▼. 

810.  Crowley,  26  Eans.  47. 

"CresweU  v.  Slack,  68  Iowa,  110,  26  ^  Central  Bank  ▼.  Yeaay,  14  Ark.  OTL 

N.  W.  Rep.  42.    Bat  it  is   otherwise  "^Ewing  v.  Jenninga,  10  Nevad.  879. 

when  the  successive  defendants  are  ex-  »  Chaquette  v.  Ortet,  60  OiU.  09L 
ecutors.  Turley  v.  Dreyfus,  88  La.  Ann. 
885;  Latine  v.  Clementa.  8  GkL  486. 
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has  accrued  to  the  plaintiff  to  have  and  recoyer  of  the  defendant  the 
balance  due  thereon  and  interest,  is  sufficient  on  demorrer.* 

§  966.    Declaring  on  Judgment  of  Inferior  Court. 

Where  suit  is  brought  on  the  judgment  of  an  inferior  court,  or 
court  of  limited  or  statutory  jurisdiction,  it  is  no  longer  considered 
necessary  (as  formerly  it  was)  to  allege  all  the  proceedings  in  full. 
But  after  setting  out  the  jurisdictional  facts,  a  general  averment  of 
supcrinde  taliter  proeeasum  fuit  is  admissible  as  a  summary  of  all 
other  steps  up  to  the  recovery.* 

S  966.    Averments  of  Jurisdiction. 

In  regard  to  allegations  of  jurisdictional  facts,  in  a  declaration 
upon  a  domestic  judgment,  an  important  distinction  is  to  be  noted 
between  the  judgments  of  courts  of  record  and  those  of  the  inferior 
tribunals.  In  suing  on  a  judgment  rendered  by  a  superior  court  of 
general  jurisdiction,  it  is  not  necessary  to  set  out  the  facts  conferring 
jurisdiction;  for  in  such  cases  the  presumption  is  in  favor  of  juris- 
diction and  all  things  requisite  to  the  validity  of  the  judgment.^  But 
in  suing  on  the  judgment  of  an  inferior  or  limited  court,  it  is  neces- 
sary, as  a  general  rule,  unless  the  requirement  is  specially  abrogated 
by  statute,  to  set  out  in  detail  all  the  facts  conferring  jurisdiction 
both  of  the  subject-matter  and  the  person  of  the  defendant.*  And, 
independently  of  statutes,  a  general  allegation  that  the  court  had 
jurisdiction  is  not  sufficient,  but  the  facts  must  be  detailed.*    But  as 


» O'Neal  ▼.  Eittredge.  8  Allen,  470. 

^Makareth  ▼.  Pollard,  1  Ld.  Raym. 
eO;  Rowland  v.  Veale,  1  Cowp.  18;  Hig- 
ginson  ▼.  Martin.  2  Mod.  195;  Cornell  ▼. 
Barnes,  7  Hill  (N.  Y.),  87n;  Barnes  ▼. 
Harris.  4  N.  Y.  876. 

« Wilbur  ▼.  Abbot.  68  N.  H,  272; 
Hansford  t.  Van  Auken,  79  Ind.  802; 
Spaalding  ▼.  Baldwin,  81  Ind.  876; 
Bruckman  ▼.  Taussig.  7  Colo.  661,  6 
Pac  Rep.  162;  Holmes  v.  CampbeU.  12 
Minn.  221  (GIL  141):  Springsteene  ▼. 


GiUett,  80  Hun,  260;  Rogers  ▼.  Odell. 
89  N.  H.  452;  Judge  ▼.  Fillmore,  1  D. 
Chip.  428;  Pennington  ▼.  Gibson,  16 
How.  66;  Lathrop  ▼.  Staart,  6  McLean, 
167. 

«>Willey  ▼.  Strickland.  8  Ind.  458; 
Dakin  v.  Hudson,  6  Cow.  221 ;  Cleveland 
▼.  Rogers.  6  Wend.  438;  Cornell  ▼. 
Barnes.  7  HiU  (N.  Y.),  85;  Barnes  ▼. 
Harris.  8  Barb.  608;  Turner  ▼.  Roby,  8 
N.  Y.  198;  Bridge  ▼.  Ford.  4  Mass.  641. 

« Cleveland  t.  Rogers,  6  Wend.  488; 
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regards  jarisdiction  of  the  Bnbjeot-matter,  the  trial  ooart  will  take 
judicial  notice  of  statutes  conferring  jarisdiction  on  these  tribunals, 
and  if  the  facts  pleaded  as  to  the  amount  and  nature  of  the  claim 
show  that  it  was  within  the  provisions  of  such  statutes,  jurisdiction 
of  the  subject-matter  is  sufficiently  averred.^ 


§  967.    Statutes  Begnlating  Jnrisdletlonal  Averments. 

In  most  of  the  states  statutes  have  been  enacted  prescribing  that 
in  suing  on  a  judgment  of  a  court  of  limited  or  inferior  jurisdiction, 
it  shall  not  be  necessary  to  state  the  facts  conferring  jurisdiction,  but 
merely  that  the  judgment  or  determination  was  duly  given  or  made; 
but  that,  if  that  allegation  is  controverted,  the  party  pleading  the 
judgment  must,  on  trial,  establish  the  facts  conferring  jurisdiction.* 
Under  these  statutes,  the  allegation  that  the  judgment  was  ''duly 
given **  or  made  is  equivalent  to,  and  a  substitute  for,  the  averments 
of  jurisdictional  facts  required  at  common  law.*  Thus  an  allegation 
that  a  judgment  was  "duly  made  by  and  entered  in"  a  certain  eourt 
is  sufficient.^  But  either  the  words  of  the  statute  or  words  of  exactly 
similar  import  must  be  employed.  Hence  an  allegation  that  the 
judgment  was  ** entered  in  said  action, **  without  averring  that  it  was 
duly  entered,  is  not  considered  sufficient.*  In  some  jurisdictions,  it 
is  held  that  the  provisions  of  these  statutes  apply  to  judgments  ren- 
dered by  the  inferior  courts  of  a  sister  state.*    But  it  is  apparently 


Sheldon  v.  Hopkins.  7  Wend.  486; 
BameB  v.  HarriSp  8  Barb.  608. 

^  Mastenon  v.  Matthews,  60  Ala.  860; 
Btiles  V.  Stewart,  12  Wend.  878,  87  Am. 
Dec  148. 

«Code  CiTil  Proced.  K.  Y.  §  S88;  Dig. 
SUts.  Ark.  (1884)  c.  119.  g  5067;  C:k>mp. 
Laws  Ariz.  (1877)  §  2495;  Code  Civil 
Proced.  Cal.  §  456;  Code  Civil  Proced. 
Dak.  §  180;  2  Miller's  Rev.  Code  Iowa, 
§  2714;  Code  Civil  Proced.  Colo,  g  66; 
Rev.  StaU.  of  Idaho  (1887).  §  4211 ;  2  Da- 
vis Rev.  Stat.  Ind.  p.  76.  g  83;  Code  Civil 
Proced.  Eans.  g  121;  CarroU's  Ey.  Civil 
Code,  §  122;  2  Uowell's  Mich.  Stats,  g 
6878;  Genl.  Stat  Minn.  (1878)  p.  722.  g 
108;  2  Wagner's  Mo.  SUt  (1810)  p.  1020, 
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g  48;  Comp.  Stot  Mont.  (1887)  p.  86.  g 
108;  GenL  Stats.  Nehr.  (1886)  p.  645,  g 
187;  1  Comp.  Laws  of  Nevada,  p.  898,  c 
68.  g  59;  Tourgee'sN.  Car.  Code.  p.  109. 
g  121;  1  Rev.  Stat.  Ohio  (1890)  g  6090;  1 
Hill's  Laws  of  Oreg.  p.  880,  g  86;  Rev. 
Stat  &  Car.  (1872)  p.  609.  g  184;  2  Comp. 
Laws  Utah  ( 1888).  p.  250.  g  8242. 

«Eeys  V.  Grannis.  8  Nevad.  458;  Wil- 
ley  V.  Strickland.  8  Ind.  458;  Crake  v. 
Crake.  18  Ind.  156;  Hanscom  v.  Tower. 
17  Cal.  518;  Wheeler  v.  Dakin.  18  How. 
Pr.  587;  State  v.  Bowen,  45  Miss.  847. 

^'Lee  V.  Terbell.  88  Fed.  Rap.  860. 

«Hunt  V.  Datcher.  18  How.  Pr.  688L 

«  Crake  v.  Crake,  18  Ind.  166;  Toledo, 
etc.,  R  Co.  V.  McNulty,  84  lad.  681. 
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agreed  that  they  do  not  include  jadgmenta  of  sach  eoarts  in  foreign 
coontrieB.** 

§  968.    Evidence. 

In  an  action  on  a  judgment  of  a  court  of  a  sister  state,  the  judg- 
ment itself  is  to  be  proved  by  a  copy  of  the  record  duly  authenticated 
under  the  act  of  congress  in  that  behalf.**  If  the  judgment  was 
rendered  by  a  co-ordinate  court  of  the  same  state,  it  should  be  evi- 
denced by  an  exemplification  attested  in  accordance  with  the  local 
law.  If  it  was  rendered  by  the  same  court  in  which  the  action  is 
brought,  the  original  record  or  judgment-roll  should  be  produced." 
The  minute  book  of  the  court  is  not  evidence  of  a  judgment."*  And 
where,  in  such  an  action,  the  judgment  is  sought  to  be  proved  by  a 
transcript,  the  transcript  must  correspond  to  the  declaration,  or  it 
cannot  be  read  in  evidence.**  Thus,  under  the  plea  of  ntiZ  tUl  record, 
a  variance  as  to  the  amount,  between  the  judgment  lalid  and  the  judg- 
ment produced,  is  fatal.**  But  where  a  declaration  on  a  judgment 
rendered  in  the  United  States  circuit  court  for  the  district  of  Missis- 
sippi described  it  as  rendered  in  a  suit  brought  in  that  court,  and  it 
appeared  that  the  suit  originated  in  the  district  court  for  the  same 
district,  it  was  held  that  the  variance  was  not  fatal.** 

S  869.    Action  on  LoBt  or  Destroyed  Beoord. 

Some  few  of  the  authorities  hold  that  no  action  can  be  maintained 
upon  a  record  which  has  been  lost  or  destroyed ;  that  the  existence 
and  tenor  of  a  judgment  can  be  proved  in  no  other  way  than  by  an 
inspection  of  the  record  itself;  and  that  therefore,  if  a  party  desires 
to  SUA  upon  a  judgment  the  record  of  which,  for  such  reasons,  cannot 
be  produced,  he  must  first  resort  to  the  court  which  made  the  record 

Bat  Bee  Earns  ▼.  Ennkle,  3  Minn.  818  **Lehr  ▼.  HaU,  6  How.  (MIbs.)  64. 

(Oil  268).  M  Lawrence  v.  WiUoughby,  1  Minn. 

w  McLaughlin  ▼.  Nichols,  18  Abb.  Pr.  87,  (Gil.  66.) 

944;  HolUster  ▼.  HoUister,  10  How.  Pr.  "  Eichelberger  t.  Smyser,  8  Watts, 

689.  181;  Butler  v.  Owen,  7  Ark.  869. 

«  8vpra,  §8  876-^79,  987.  m  Dudley  v.  Lindsay,  9  B.  Men.  486, 

vWentworth  ▼.  Keazer,  80  Me.  886;  00  Am.  Dec.  692L 
Smith  ▼.  Frost,  6  HiU  (N.  Y.)  48L 
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and  prooore  its  restoration  by  proper  proceedings  for  that  purpose.'' 
But  the  great  preponderance  of  authority  is  in  favor  of  the  rule  that, 
in  such  a  case,  secondary  evidence  is  admissible  to  establish  the  fact  of 
the  existence  of  such  a  judgment  and  its  contents.** 


§  970.    DefenBoa  to  ActiLon  on  Judgment. 

The  general  rule  is,  that  in  an  action  upon  a  judgment,  no  defense 
is  admissible  which  accrued  prior  to  the  rendition  of  the  judgment. 
For  all  such  defenses  either  were  in  fact  litigated  in  the  original  action, 
or  might  have  been  then  interposed  by  the  exercise  of  proper  diligence, 
and  therefore  in  either  case  they  are  res  judicata.'^  Thus,  the  defend- 
ant cannot  plead  that  he  was  an  infant  at  the  time  the  judgment  was 
rendered;  for  if  he  did  plead  that  defense  in  the  original  action,  it  is 
res  judicata,  and  if  he  did  not,  it  is  a  defense  which  he  ought  to  have 
made,  and  which  he  cannot  be  allowed  to  set  up  in  an  action  on  the 
judgment.*  On  no  pretext  can  the  merits  of  the  judgment  be  re-ex- 
amined.  And  consequently  the  plea  of  nU  debet  cannot  be  per- 
mitted.*^ Thus,  the  validity  of  the  judgment  cannot  be  impeached 
by  showing  that  the  note  on  which  it  was  founded  was  given  for  a 
loan  of  "Confederate"  treasury  notes.**  And  for  the  same  reason, 
evidence  that  before  the  judgment  was  rendered  the  claim  on  which  it 
was  founded  was  in  part  satisfied,  is  incompetent,  while  the  judgment 
remains  unreversed.**    But  a  judgment  does  not  conclude  a  defense 


V  Foalk  V.  Colbam,  48  Mo.  280;  Wal- 
ton ▼.  McKesson,  64  N.  Car.  77. 

MMandeyille  v.  Reynolds,  68  K.  T. 
688;  Jackson  ▼.  Crawford,  12  Wend.  688; 
Jackson  ▼.  Cullum,  2  Blackf.  228. 18  Am. 
Dec.  158;  Stockbridge  ▼.  West  Stock- 
bridge,  12  Mass.  400;  Newcomb  v.  Drum- 
mond,  4  Leigh,  67;  Mason  ▼.  Bull,  26 
Ark.  164;  Ames  ▼.  Hoy,  18  Cal.  11;  Par- 
ry V.  Walser,  67  Mo.  169. 

w  Biddle  v.  Wilkins,  1  Pet.  602;  Wliitte- 
more  ▼.  Malcolmson,  28  Fed.  Rep.  605; 
Koble  ▼.  Merrill,  48  Me.  140;  Bird  ▼. 
timitb,  84  Me.  68;  Flint  ▼.  Sheldon,  18 
Mass.  448,  7  Am.  Dec.  162;  McAllister 
▼.  Singer  Mannl  Co..  64  Ga  622;  Bul- 
lock ▼.  Ballew,  9  Tez.  498;  Taylor  ▼. 
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Harris,  21  Tex.  488;  Snow  ▼.  Mitchell. 
87  Eans.  686,  16  Paa  Rep.  737;  Morris 
T.  Curry,  41  Ark.  75;  Ellis  v.  Clarke,  19 
Ark.  420,  70  Am.  Dec  608;  Brown  ▼. 
Trulock,  4  Blackf .  429;  Burton  ▼.  Stew- 
art, 11  Ind.  288;  Indianapolis,  eta.  R 
Co.  ▼.  Risley,  60  Ind.  60;  Guinard  t. 
Heysinger,  15  IlL  288;  Jackson  ▼.  Fletch- 
er, 1  Morris  (Iowa),  280;  Poorman  t. 
Mitchell,  48  Mo.  46;  Morris  ▼.  Boomer. 
16  Wis.  647. 

»  Ludwlck  T.  Fair,  7  Ixed.  422, 47  Am. 
Dec.  888. 

^  Tappan  t.  Heath,  16  K.  H.  84 

«  Allgood  ▼.  WhiUey,  49  Ala.  216. 

•*  Stephens  t.  Howe,  127  Mass.  164; 
Bird  ▼.  Smith,  84  Me.  68. 
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which  did  not  exist  at  the  time  of  its  rendition,  and  snob  defense* 
becoming  available  in  the  interral,  may  be  set  op  against  an  action 
on  the  judgment.^ 


I  971.     Flea  of  TSvl  Tlel  Becord. 

The  proper  form  of  the  general  issue  in  an  action  upon  a  domestic 
judgment  is  nul  tiel  recordJ*  This  plea  puts  in  issue  simply  the 
existence  of  the  record  declared  upon,  and  is  determined  by  the  court 
upon  an  inspection  of  the  record.  If  the  judgment  upon  its  face  is 
valid,  the  plea  is  not  sustained  except  when  questions  of  variance 
arise.  The  record  should  go  to  the  jury  only  when  matter  of  fact, 
as  well  as  of  law,  is  properly  put  in  issue.*  Under  this  plea  the  valid- 
ity of  the  declaration  is  not  involved;  the  only  inquiry  is  whether  or 
not  the  judgment  sued  on  was  correctly  set  forth  and  described  by 
the  plaintiff.^  Where  the  plaintiff  in  his  declaration  makes  profert 
of  the  judgment  declared  on,  it  does  not  thereby  become  a  part  of  the 
record,  so  as  to  enable  the  defendant  to  demur  for  defects  in  the 
judgment.** 

{  972.  Want  of  Jnrisdlctioxi  as  a  Defense- 
According  to  the  doctrine  prevailing  in  some  of  the  states,  in  an 
action  on  a  domestic  judgment  which  is  sought  to  be  made  the  basis  of 
a  new  recovery,  it  is  permissible  to  show  that  the  court  rendering  the 
judgment  had  no  jurisdiction,  either  of  the  person  or  the  subject- 
matter,  and  this  even  in  contradiction  of  the  direct  and  positive 
recitals  of  the  record;  the  rule  being  based  on  the  theory  that  such  a 
proceeding  is  a  direct  attack  upon  the  judgment,  and  not  a  collateral 
impeachment  of  it.**  But  in  other  states  it  is  not  permitted  to 
defend   against  the  judgment  on  this  ground,  the  doctrine  which 

*<BnrW6ll  V.  Jackson,  9  N.  Y.  686b  «Deein  ▼.  Grume.  46  lU.  69. 

•Reynolds  V.  Robertson (Cal.), 4 Pao.  •'^ Clark  ▼.  Little,  41  Iowa,  497;  8alli- 

Rep.  1193.  day  ▼.  Bainhill.  29  Iowa.  556;  Ferguson 

»  StCYent  ▼.  Fisher,  80  Vt  200.  v.  Crawford,  70  N.  T.  253,  26  Am.  Rep. 

« Dudley  ▼.  Lindiey,  •  B.  Mob.  486»  680. 
60  AnL  Deo.  68a 
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asoribes  "absolate  Terity"  to  the  record  being  eonridered  as  of  con- 
trolling authority.^  The  reader  will  find  a  detailed  discnsaion  of  the 
subject  of  impeaching  judgments  for  want  of  jarisdiction  in  an 
earlier  chapter  of  this  work."  It  need  scarcely  be  added  that  if  the 
judgment  sued  on  be  2l  foreign  judgment,  or  one  rendered  in  a  Bister 
atate,  the  question  of  jurisdiction  is  always  open  to  inquiry." 

I  973.    Fraud  as  a  Defense. 

As  a  general  rule,  in  an  action  at  law  upon  a  judgment  of  a  oonrt 
of  general  jurisdiction,  the  defendant  is  not  permitted  to  show,  as  a 
matter  of  defense  at  law,  that  the  judgment  was  fraudulently 
obtained."  But  in  those  states  where  the  code  system  of  pleading 
and  practice  has  abolished  all  distinction  between  actions  at  law 
and  suits  in  equity,  any  kind  of  equitable  defense  may  be  set  up  to 
an  action  at  law.  Now  equity  can  afford  relief  against  a  judgment 
obtained  at  law  by  fraud.  Therefore,  in  those  states,  fraud  can  be 
pleaded  to  an  action  at  law  on  the  judgment."  But  that  a  judg* 
ment  was  obtained  by  the  false  testimony  of  the  plaintiff,  or  other 
witnesses,  on  the  trial  of  the  cause  in  which  it  was  rendered,  the 
defendant  being  in  court,  cannot  be  set  up  as  a  defense  to  an  action 
thereon." 

» 

{  974.    Error  or  Irregularity  no  Defense. 

Although  a  judgment  may  be  so  erroneous  or  irregular  that  it 
would  be  vacated  on  motion  or  reversed  on  appeal,  yet  it  is  not  open 
to  collateral  impeachment  on  this  ground.  Until  it  is  corrected  or 
annulled  in  a  regular  and  proper  manner,  it  is  a  valid  and  binding 


v^MiUer  ▼.  DuDgan.  85  N.  J.  Law,  891; 
Eittredge  ▼.  Martin,  141  Mass.  410.  6  N. 
£.  Rep.  06;  Holt  v.  Thacherp  62  Vt  699. 

n  Supra,  voL  1.  §§  270-289. 

n  Supra,  §§  818,  883,  894r-015. 

7s  Christmas  ▼.  Russell,  6  Wall.  290; 
Carpentier  ▼.  Oakland.  80  CaL  489. 

7«  Dobson  ▼.  Pearce,  12  N.  Y.  166,  SS 
Am.  Dec  162;  Stote   of  Michigan  v 
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Phoenix  Bank,  88  N.  Y.  9,  27;  Hackley 
T.  Draper.  60  N.  Y.  88;  Greene  v.  Hal- 
lenbeck.  24  Hun,  116;  Peel  v.  January, 
85  Ark.  881,  87  Am.  Rep.  87;  Dnringer 
V.  Moschino,  98  Ind.  496;  Hopkins  v. 
Woodward,  75  Ul.  62. 

"CotUe  ▼.  Cole.  20  Iowa,  481;  Ds- 
msritt  V.  I^ord,  27  N.  H.  ML 
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obligation.  Tbe  defendant  must  seek  his  remedy  by  appeal  or  error, 
or  by  a  motion  to  set  tbe  judgment  aside.  If  an  action  is  brought 
upon  the  judgment,  be  cannot  plead  tbe  error  or  irregularity  in 
defense.**  This  was  the  principle  of  tbe  decision  in  an  Euglisb  case 
where,  to  an  action  against  husband  and  wife,  on  a  judgment 
against  tbe  wife,  tbe  defendants  pleaded  that  she  was  covert  when 
the  action  in  which  the  judgment  was  recovered  was  commenced  and 
thence  until  tbe  judgment,  and  that  the  husband  was  not  a  party  to 
tbe  judgment  or  a  defendant  in  the  action;  but  it  was  held  that  the 
plea  was  bad.'' 

§  976.    Plea  of  Payment. 

*To  an  action  on  a  record,  a  plea  of  payment  was  not  good  at 
common  law.  But  if  a  judgment  of  record  had  been  paid,  the  defend- 
ant had  a  right  to  demand  a  warrant  to  some  attorney  of  tbe  court, 
nulhorizing  him  to  enter  up  satisfaction  on  the  roll.  But  by  the 
statute  of  4  Anne,  o.  16,  §  12,  payment  may  be  pleaded  to  an  action 
on  a  judgment,  if  the  whole  judgment  be  satisfied. "''.  And  there  can 
be  no  question  that  such  plea  would  now  be  good  in  all  tbe  courts  of 
this  country.  It  is  said,  however,  that  in  debt  on  a  judgment,  nnder 
tbe  plea  of  payment,  the  defendant  cannot  properly  be  allowed  the 
benefit  of  a  partial  payment,  because  tbe  plea  is  properly  one  in  bar 
and  goes  to  tbe  entire  amount  of  tbe  judgment,  and  the  proper  mode 
of  obtaining  the  benefit  of  such  partial  payment  is  by  rule  to  show 
cause  why  it  should  not  be  applied  on  tbe  judgment.  Still,  if  evidence 
of  a  partial  payment  is  given  withont  objection,  under  such  plea,  and 
the  jury  allows  it,  the  appellate  court  will  not  set  aside  tbe  verdict 
and  order  a  new  trial  for  that  reason.**  But  it  is  clearly  not  admissi- 
ble for  the  defendant  to  prove  that  a  part  of  the  claim  on  which  the 
judgment  is  founded  was  paid  before  the  rendition  of  the  judgment.** 
It  is  no  defense  to  an  action  on  a  judgment  that  an  execution  upon 

v^Hawet  V.  Hathaway,  14  Mass.  288;  80  Am.  Dec.  172,  citing  1  Archb.  Pr.  820; 

Townsend  v.  Coz,  46  Mo.  401;  wpra^  2  Saund.  Pr.  Cas.  713;  1  Chit  PI.  420. 
VOL  1,  §g  261-269.  ^  Colclough  v.  Rhodus,  2  Rich.  76. 

n  Dick  V.  Tolhaasen,  4  Hnri.  AN.        •>  Bird  v.  Smith,  84  Mo.  68,  66  Am. 

-696.  Dec.  686. 

*>BrUtj  V.  Sugg,  1  Dev.  ft  B.  Bq.  866^ 
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it  is  in  fall  life  and  in  the  officer's  hands,  if  there  is  no  plea  or  proof 
of  payment.**  The  payment  or  satisfaotioD  of  the  judgment  mnst  bo 
specially  pleaded;  it  cannot  be  proved  under  the  plea  of  nul  tiel 
record.^  And  according  to  the  strict  theory,  the  defendant  may 
plead  either  nvl  tiel  record  or  payment  of  the  judgment  but  not 
both.^ 

§  976.    Accord  and  Satlsfitction  as  a  Defense. 

It  is  generally  held  that  the  plea  of  accord  and  satisfaction  is  a 
good  defense  to  an  action  on  a  judgment.**  Bat  there  is  also  authority 
for  the  rule  that  debt  on  a  judgment  cannot  be  barred  at  common 
law,  by  an  accord  and  satisfaction  by  paroL" 


§  977.    Bisdharge  In  Bankruptcy. 

In  New  Tork  it  is  held  that  where  a  judgment  is  actually  rendered 
before  the  discharge  of  the  defendant  under  the  bankrupt  aot,  for  the 
payment  of  a  debt  which  was  contracted  before  the  proceedings  in 
bankruptcy  were  instituted,  such  debt  may  be  proved  under  the  decree 
in  bankruptcy;  and  the  discharge  of  the  defendant  is  a  bar  to  any 
suit  or  other  proceeding  upon  the  judgment  to  charge  the  defendant 
personally  with  the  debt,  unless  the  discharge  can  be  successfully 
impeached  for  some  of  the  causes  specified  in  the  bankrupt  law.** 
But  elsewhere  the  opinion  prevails  that  if  the  judgment  was  obtained 
after  the  defendant  was  adjudicated  a  bankrupt  and  before  his  dis- 


n  White  RiTcr  Bank  v.  Downer,  S9 
Vt  88a;  TarbeU  v«  Downer,  89  Vt.  889; 
Reynolds  ▼.  Lyon,  20  Qa.  S86;  Linton 
V.  Hurley,  114  Mass.  76;  Wilson  ▼.  Hat- 
field, 121  Mass.  65U  Per  contra,  Ligon 
▼.  McNeil,  6  Rich.  877.  And  see  Gats* 
ner  ▼.  Sandford,  2  Sandf.  440. 

^TunstaU  t.  Robinson,  1  HempsU 
229. 

« Riley  ▼.  Riley,  20  N.  J.  Law,  114. 

^  Farmers'  Bank  ▼.  Groves,  12  How. 
51;  Savage  ▼.  Bverman,  70  Pa.  St  816, 
10  Am.  Rep.  676;  Witherby  ▼.  Mann.  11 
Johns.   518;    Boyd  ▼.   Hitchoock,  20 

(1153) 


Johns.  76, 11  Am.  Dec  247;  LePage  ▼. 
McCrea,  1  Wend.  164, 19  Am.  Dec  469; 
Brown  ▼.  Feeter,  7  Wend.  801;  ETans 
▼.  Wells.  22  Wend.  824;  La  Farge  ▼. 
Herter.  11  Barb.  159;  Harden  ▼.  Camp- 
beU,4  Gill.  29;  McCnlloughY.  FrankUn 
Coal  Co..  21  Md.  256;  Reid  T.  Hlbbard. 
6  Wis.  175;  Jones  ▼.  Ransom.  8  Ind.  827. 

«  MitcheU  ▼.  Hawley,  4  Denio.  414. 4T 
Am.  Dec  260. 

^  Johnson  ▼.  Fitzhngh,  8  Barb.  Ol. 
860;  Clark  ▼.  Rowling,  8  N.  T.  2161 88 
Am.  Dec  29a 
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charge,  upon  a  debt  provable  under  the  bankrupt  law,  the  debt  is 
merged  in  the  judgment,  and  the  subsequent  certificate  of  discharge 
is  no  defense  to  an  action  on  the  judgment.^ 


§  978.    Arrest  and  Imprisonment  of  Debtor. 

To  an  action  of  debt  on  a  judgment  it  is  a  good  plea  in  bar  that 
execution  issued  on  the  judgment  declared  on,  and  by  virtue  thereof 
defendant  was  arrested  and  committed  to  prison,  without  averring 
that  the  defendant  remained  in  prison  until  the  commencement  of 
the  present  action.  Any  facts  which  show  that  the  debtor  has  been 
discharged  from  imprisonment  without  satisfaction  of  the  judgment 
should  be  replied  by  the  plaintiff."  But  such  action  is  not  barred 
by  the  fact  that  the  bail  of  the  defendant  in  the  former  suit  had  sur- 
rendered him,  and  that  he  was  in  prison  by  virtue  of  such  surrender, 
and  liable  to  be  taken  upon  execution,  when  the  plaintiff  commenced 
the  second  action  and  arrested  the  defendant's  body.** 

§  978.    Equitable  Defenses. 

In  several  of  the  states,  statutes  have  been  enacted  which  provide 
that,  in  actions  at  law,  the  defendant  shall  be  entitled  to  allege  as  a 
defense  any  facts  which  would  entitle  him  in  equity  to  be  absolutely 
relieved  against  the  plaintiff's  claim  or  cause  of  action,  or  against  a 
judgment  obtained  by  the  plaintiff  in  such  action.  And  in  others,  by 
the  abolition  of  the  distinction  between  law  and  equity,  precisely  the 
same  result  has  been  brought  about,  the  courts  hearing  any  defenses 
available  to  the  defendant,  whether  legal  or  equitable  in  their  char- 
acter. In  construing  a  statute  of  the  former  class,  the  supreme 
court  of  Massachusetts  recently  expressed  itself  as  follows:  "The 
purpose  of  the  statute  was  not  to  create  any  new  equitable  defenses 
in  addition  to  those  already  existing,  but  to  permit  a  defendant  in  an 
action  at  law  to  avail  himself  of  those  which  were  recognized  by 

VBown  V.  Morange,  106  Pa.  St.  09;        » Kinsman  v.  Page.  22  Vt  628;  Co- 
Woodbnry  v.  Perkins,  6  Cush.  86,  61     burn  ▼.  Palmer,  10  Gush.  278. 
Am.  Dea  61.  >*  Clark  ▼.  Goodwin,  14  Mass.  237. 
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eonrU  of  equity,  and  thus  relieve  him  from  the  neeessitj  of  initiating 
a  new  procedure  in  order  to  obtain  the  benefit  of  them.  That  a 
defense  shoald  be  established  under  it,  snch  defense  mast  be  one 
within  the  rules  and  principles  of  equity  jurisprudence.  A  court  uf 
equity  will  interfere  undoubtedly  to  restrain  a  party  from  executing  a 
judgment,  when  facts  appear  showing  that  it  would  be  against  con- 
science that  he  should  do  so,  of  which  facts  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself,  but  which  he  had  been  prevented  from  doing  by 
fraud  or  accident  unmixed  with  any  fraud  or  negligence  in  himself  or 
his  agents."  And  it  was  accordingly  held  that  the  statute  did  not 
permit  the  defendant  to  set  up  a  defense  against  an  action  on  the 
judgment  which  he  might  have  presented  in  the  original  action,  upon 
the  mere  allegation  that  he  was  ignorant  of  it  at  the  time,  where  no 
excuse  was  offered  for  not  ascertaining  and  setting  up  such  defense 
at  the  proper  time,  and  no  deception  or  fraud  on  the  part  of  the 
plaintiff  was  alleged.*^  In  the  federal  courts,  equitable  defenses  can- 
not  be  set  up  in  actions  at  law.**  Hence,  in  an  action  on  a  domestic 
judgment  in  a  federal  court,  a  paragraph  of  the  answer  seeking  to 
impeach  the  judgment  sued  on  for  fraud,  should  be  stricken  out." 

§  880.    Amount  of  Becovery. 

In  an  action  upon  a  judgment  rendered  in  another  state,  for  the 
penalty  of  a  bond,  to  stand  as  a  security  for  future  as  well  as  past 
breaches,  the  plaintiff  can  recover  only  the  amount  of  damages  for 
past  breaches  for  which  execution  has  been  there  awarded,  and  not 
the  amount  of  the  penalty."*  "Judgments  by  default  are  interlocu- 
tory or  final,  and  although  in  actions  of  debt  the  judgment  by  default 
is  commonly  said  to  be  final,  still  where  the  action  is  brought  on  a 
judgment,  the  plaintiff  is  entitled  to  a  writ  of  inquiry,  after  a  judg- 
ment by  default,  to  recover  interest  by  way  of  damages  for  the  deten- 
tion of  the  debt."  •• 

M  Barton  v.  Rsdcliffa  (Mass.),  31  N.        "BuUer  v.  SideU,  48  Fad.  Rapu  llflL 
B.  Rep.  874  *>Battey  v.  Uolbrook.  11  Qnj.  313. 

*>  Bennett  v.  Butterworth,  11  How.        **  Smith  v.  Vanderliont,  1  McCord. 

069;  Montejo  v.  Owen,  14  Blatchf.  834;  888, 10  Am.  Dec.  67a 
Parsons  v.  Denis,  7  Fed.  Rep.  817. 
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§  981.    Interest  on  Judgments. 

At  common  law,  jadgments  did  not  bear  in  teres  t,  and  in  an  action 
on  a  jadgment  interest  was  recoverable  (if  at  all)  only  by  way  of 
damages."*  In  Louisiana,  tinder  the  statute,  interest  cannot  be  col- 
lected on  a  money  judgment  which,  by  its  terms,  is  silent  as  to  inter- 
est.^ Bat  in  a  majority  of  the  states,  by  the  present  statutes,  inter- 
est is  allowed  on  judgments  and  may  be  recovered  in  actions  upon 
them.  Thus  in  Pennsylvania  it  is  held  (and  indeed  it  has  been  the 
law  of  that  state  from  a  very  early  day)  that  whether  debt  or  scire 
facias  is  brought  on  a  judgment,  interest  is  recoverable.*'  In  regard 
to  the  various  classes  of  judgments  which  carry  interest,  and  to  any 
exceptions  or  qualifications  of  the  general  rule,  information  must  be 
sought  in  the  local  statute  law.  The  subject  of  allowing  interest  on 
judgments  recovered  in  other  states,  and  the  rate  at  which  it  is  to  be 
computed,  has  already  been  discussed.**  There  are,  however,  a  few 
general  rules,  which^  bear  upon  this  part  of  our  subject,  which  may 
be  here  noticed.  Thus,  it  has  been  held  that  a  recovery  of  damages 
for  simple  negligence  of  a  party  to  whom  no  benefit  could  accrue  by 
reason  of  the  injury  inflicted,  should  not  carry  interest.**  In  Texas, 
and  probably  some  other  states,  an  account  against  an  estate,  after 
being  allowed  by  the  administrator  and  approved  by  the  probate 
court,  bears  interest.'**  And  where  a  judgment  has  been  recovered 
for  the  full  penalty  of  a  bond,  such  judgment  will  carry  interest.'*'  But 
it  is  otherwise  in  the  case  of  a  judgment  rendered  for  a  fine.'**    In 


»CoUai8  V.  McLeod,  8  Ired.  221,  19 
Am.  Dec  876;  Thompson  y.  Monrow.  2 
Cal.  99, 66  Am.  Dec  818;  Hamer  y.  Eirk- 
wood,  26  MiBB.  96;  Trenholm  y.  Bump- 
field,  8  Rich.  876;  Crawford  v.  Bimon- 
tOD,  7  Port  110;  Thomas  v.  V^iUon,  8 
McCord,  166;  Norwood  v.  Manning,  8 
N.  &  Mca  896;  Harrington  ▼.  Glenn,  1 
Hill  (a  Car.)*  79. 

*^  Succession   of   Anderson,    88  La. 

Inn.  681.    Where  a  Jadgment  on  a  debt 

arising  «b  e<mtraciu   decrees   interest, 

but  is  indefinite  as  to  the  time  when  it 

commences  to  run,  the  interest  decreed 


must  be  considered  as  commencing  on 
the  day  that  the  suit  was  instituted. 
Keen  an  v.  Whitehead,  16  La.  Ann.  888. 

WBerryhill  v.  Wells.  5  Binn.  66; 
Schell  y.  Stetson,  12  Phila.  187. 

«  Supra,  %  880. 

^^Eenney  v.  Hannibal,  etc.  R.  Co.,  68 
Mo.  98;  Western  &  A.  K  Co.  y.  Toung 
(Ga.),  7  S.  £.  Rep.  912. 

!«  Finley  y.  Carothers,  9  Tex.  617. 

i«iWinslow  y.  Ancrum,  1  McC,  Ch. 
100. 

>MSute  y.  Steen«  U  Tez.  896. 
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an  action  of  debt  on  a  judgment,  where  partial  payments  have  been 
made,  interest  is  to  be  oomputed  upon  the  judgment  in  the  same 
manner  as  upon  a  note  of  hand  under  similar  circumstances.^  As 
to  the  date  at  which  the  interest  to  be  computed  on  a  judgment  begins 
to  run,  it  is  the  general  rule  that  the  interest  commences  from  the 
time  the  judgment  is  perfected.'^  And  a  judgment  cannot  be  ren- 
dered  to  draw  interest  from  a  day  prior  to  its  rendition."*  If  there  is 
interest  due  on  the  demand  on  which  the  action  is  broaght,  it  should 
be  included  in  the  original  judgment  when  entered.'*  But  a  recent 
case  in  Wisconsin  holds  that  when  judgment  is  taken  by  default, 
interest  will  be  allowed  on  the  amount  of  the  judgment  from  the  time 
of  the  commencement  of  the  action,  although  the  complaint  is  for 
unliquidated  damages  and  interest  is  not  specifically  prayed  for.'*' 

§  98S.    Bate  of  Interest  how  Determined. 

In  the  absence  of  a  statute  changing  the  rule,  a  judgment  carries 
only  such  rate  of  interest  as  was  established  by  law  at  the  date  of  its 
rendition,  notwithstanding  the  contract  or  cause  of  action  on  which 
it  was  foun'ded  may  bear  a  higher  rate;  because  the  coptraot  is 
merged  in  the  judgment,  and  thereafter  the  law  fixes  the  interest  and 
not  the  parties.'**  But  in  several  of  the  states,  the  statutes  are  so 
framed,  or  the  courts  have  so  construed  them,  that  a  judgment  draws 
interest  at  the  same  rate  as  the  instrument  or  cause  of  action  on 
which  it  is  founded,  provided  such  rate  of  interest  does  not  exceed 
the  highest  rate  of  legal  interest.'**    Thus,  if  a  contract  specifies  a 


i^Hodgdon  v.  Hodgdon,  2  N.  H.  109. 

iM  johDBon  V.  Tuttle,  17  Abb.  Pr.  816. 
But  when  an  action  is  brought  upon  an 
interest-bearing  claim,  and  there  is  a 
verdict  for  the  plaintiff,  and  the  de- 
fendant delays  the  giving  of  Judgment 
by  a  motion  for  a  new  trial  or  other- 
wise,  the  plaintiff  is  entitled  to  legal 
interest  on  the  verdict.  Dowell  v.  Qris- 
wold,  5  Sawyer,  89;  Gibson  v.  Cincin- 
nati Inquirer,  2  Flip.  Sa 

los  Simmons  v.  Qarrett,  1  HcCahon, 
82. 

(1166) 


i^Blbend  v.  Ins.  Co.,  80  CaL  78. 

U7  Whereatt  v.  EUis,  88  Wit.  61. 80  N. 
W.  Rep.  620. 

iw  Verrea  v.  Hughes,  11  N.  J.  Law,  91; 
Hawkins  v.  Ridenhour,  18  Ho.  125; 
White  V.  Haffaker,  27  111.  849;  Wayman 
V.  Cochrane,  86  111.  152;  Guernsey  Bank 
V.  Eelley,  14  Ohio  St.  867;  HcCutchen 
V.  Dougherty,  44  Miss.  419. 

^  Wilson  V.  King.  1  Morris  (lowia 
106;  Lane  v.  Gluckauf,  28  Cal.  268, 87 
Am.  Dec.  121;  Gautier  v.  English,  29 
CaL  166;  Hagood  v.  Aikin,  67  Tax.  511; 
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rate  of  interest,  not  beyond  tUe  percentage  which  the  parties  may 
legally  contract  for,  and  a  judgment  is  rendered  thereon,  it  bears 
interest  at  the  contract  rate,  and  not  at  the  rate  which  all  contracts 
earry  if  no  rate  be  stipalated  therein  .^^ 

§  988.    Interest  on  Decrees  in  Equity. 

Where  a  judgment  does  not  at  law  bear  interest,  equity,  following 
the  law,  will  not  give  interest.^"  But  upon  the  equity  of  a  statute 
allowing  interest  to  be  collected  upon  executions  issued  upon  judg- 
ments rendered  on  contracts  or  on  prior  judgments,  complainants  in 
chancery  are  entitled  to  interest  upon  decrees  in  similar  cases,  and 
the  decree  should  be  so  drawn  as  to  direct  the  payment  of  interest, 
upon  the  amount  decreed,  until  such  amount  is  paid  according  to  the 
directions  of  the  decree,  so  that  the  interest  may  be  levied  upon  the 
execution.'"  In  respect  to  interest,  a  decree  has  the  same  force  as 
a  judgment  when  it  contests  with  other  liens  or  claims  for  money. 
But  this  refers  only  to  a  decree  in  personam  binding  all  the  property 
of  the  debtor,  and  rendered  against  the  defendant  without  reference 
to  the  sale  of  particular  property  and  the  distribution  of  the  fund 
arising  therefrom  J*'  In  New  Jersey,  ''decrees  in  equity  as  well  as 
judgments  at  law  universally  bear  the  legal  rate  of  interest,  without 
regard  to  the  terms  of  the  contract,  or  to  the  place  where  it  was  exe- 
cuted, whether  within  the  state  or  abroad."  ^ 


§  984.    Oompotinding  Interest. 

It  is  held  in  some  of  the  cases  that  where  a  former  judgment  is 
sued  on,  interest  accrued  on  it  is  properly  added  to  the  principal. 


City  of  Burrton  v.  Harvey  County  Sav- 
ings Bank,  28  Eans.  890;  Sute  v.  Vogel, 
14  Mo.  App.  187.  As  to  construction  of 
snch  a  statnte,  with  reference  to  con- 
tracts for  compound  interest,  see  Baun 
v.  Beynolds,  11  Cal.  14. 

ii«  Daniel  v.  Gibson,  72  Ga.  867, 68  Am. 
Bep.  845. 

lu  McMillan  v.  Scott,  1  T.  B.  Mon. 


160.  And  see  McAJexander  v.  Lee,  8  A. 
K.  Mar.  488;  Moore  v.  Pendergrast.  6  J. 
J.  Mar.  684;  Crocker  v.  Clements,  28 
Ala.  296;  Lair  v.  Jelf,  8  Dana,  181;  Hnnt 
V.  Smith,  8  Rich.  £q.  466. 

usRyckman  y.  Parkins,  6  Paige,  648. 

ii^Nat  Bank  of  Angusta  v.  Heard.  66 
Ga.189. 

>M  WUson  v.  Marsh.  18  N.  J.  Eq.  289. 
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and  jadgment  rendered  on  the  whole  amount  to  bear  interest  from  the 
date  of  the  last  judgment.*''  Bot  there  are  also  authorities  which 
oppose  this  rule."*  In  California,  where  the  plaintiff  in  a  snit  on 
a  judgment  recovered  against  an  intestate  in  his  lifetime,  has  judg- 
ment, interest  is  not  to  be  compounded,  but  must  be  allowed  npon 
the  sums  in  the  judgment  sued  on,  according  to  the  legal  rates 
respectively  applicable  thereto."' 

§  986.    liiinitation  of  Actiona  on  Judgments. 

In  most,  if  not  all,  of  the  states  the  statutes  of  limitation  either 
expressly  prescribe  a  period  within  which  suits  on  judgments  mnst 
be  brought,  or  are  so  framed  as  to  include  such  actions  by  necessary 
implication."*  Where  the  law  enacts  that  such  a  suit  shall  be  com- 
menced  within  a  certain  number  of  years  "next  after  the  judgment 
was  entered,"  in  computing  the  time  within  which  the  action  may  be 
brought,,  the  day  on  which  the  judgment  was  entered  is  to  be 
excluded."*  In  New  York,  and  probably  in  some  other  states,  it  is  held 
that  after  a  justice's  judgment  has  become  barred  by  the  statute  of 
limitations,  it  will  be  so  revived  by  a  new  promise  of  payment  as  that 
an  action  of  debt  may  be  maintained  upon  it  with  the  same  effect  aa 
before  the  statute  had  attached.*** 


ns Heidenheimer  v.  Johnston  (Tex.). 
18  8.  W.  Rep.  46.  See  also  Corcoran  v. 
Doll,  82  CaL  88. 

u^Plnckney  v.  Singleton.  8  Hill  (S. 
Car.),  848.  And  in  Bs  Fuller.  1  Sawyer, 
848,  it  was  held  that  a  stipulation  in  a 
Judgment  that  the  interest  on  it  shaU 
bear  interest,  if  not  paid  annually,  is 
void,  but  the  Judgment  itself  is  not  usu- 
rious. 


uvQuivey  v.  HaU.  19  CaL  97. 

nssee  Mason  v.  Cronise.  80  CaL  811; 
Kennard  v.  Alston,  88  Miss.  788;  Suc- 
cession of  Rice,  15  La.  Ann.  849. 

u*  Warren  v.  Slade.  88  Mich.  1,  9  Am. 
Rep.  70.  See,  iMTtfra^ro,  Cook  V.Moore. 
96  N.  Car.  1. 

^Carshore  v.  Huyek,  8  Barb.  088. 
And  see  Pease  v.  Howard^  14  Johns. 
479. 
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Past  I.    Patxent  by  JuDOMBirr-DEBTOB. 

S  986.    To  Whom  Payment  may  be  Made. 

Payment  of  a  judgment  must  be  made  to  the  real  owner  of  the 
judgment,  or  to  Bome  one  authorized  in  law  or  fact  to  receive  the 
money  for  him.  The  party  who  has  the  exolusive  right  to  merge  a 
claim  into  a  judgment,  and  after  judgment  to  make  the  money  on  an 
execution,  must  be  regarded  in  law  as  the  owner  of  the  judgment.' 
In  case  there  are  eeveral  plaintiffs  in  the  judgment,  payment  may  be 
made  to  either,  with  the  effect  of  discharging  the  whole  obligation.' 
Where  a  judgment  is  taken  in  the  name  of  one  who  is  merely  a  nom- 
inal party  thereto,  a  payment  by  a  garnishee  of  the  debtor  to  the 
real  party  in  interest  will  operate  to  discharge  the  judgment.*  We 
have  already  seen  that  in  case  of  an  assignment  of  the  judgment,  the 
debtor  must  be  notified.  Any  payment  made  by  him,  before  such 
notice,  to  the  original  creditor  is  valid.^  The  payment  of  a  judgment 
or  decree  to  the  attorney  of  record  who  obtained  it,  before  his  author- 
ity is  revoked  or  before  due  notice  of  such  revocation  is  given  to  the 
defendant,  is  valid  and  binding  on  the  plaintiff,  so  far  at  least  as  the 
defendant  is  concerned.*  Payment  may  also,  as  a  matter  of  course, 
be  made  to  an  agent  of  the  plaintiff  duly  authorized  to  collect  the 
judgment/  or  to  the  procjiein  ami  of  an  infant  plaintiff  who  has  no 


'Lacey  v.  Waples,  28  La.  Ann.  168. 

SErwio  V.  Rutherford,  1  Yerg.  169. 

•Matter  v.  PhUlips,  62  Iowa.  282,  8  N. 
W.  Rep.  49. 

4  Supra,  §  960.  See  also  The  "Lulie 
D., "  4  Bias.  249.  In  New  York  it  is 
held  that  the  Jadgment  wiU  not  be  dis- 
charged, as  against  the  assignee,  by 
payment  to  a  third  person,  even  though 
the  latter  was  in  eqaity  entitled  to  re- 
qaire  the  Jadgment  creditor  to  account 
to  him  as  his  agent  for  whatever  was 
realized  on  the  Judgment.  Seymour  v. 
Smith.  17  Abb.  New  Cas.  887. 

•Yoakum  v.  Tilden,  8  W.  Va.  167. 100 
Am.  Dec.  788;  Harper  v.  Harvey,  4  W. 
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Va.  689;  Baltimore,  eta,  R  Oo.  v.  FiU- 
patrick,  82  Md.  619;  Brackett  v.  Nor- 
ton, 4  Conn.  617, 10  Am.  Dec.  179;  Wil- 
kinson V.  HoUoway,  7  Leigh,  877. 

*The  parol  assignment  of  a  Jadgment 
constitutes  the  assignee  an  agent  for 
the  plaintiff,  and  a  payment  to  sadi 
agent  discharges  the  Judgment  Bart- 
lett  V.  Yates,  7  Jones  (N.  Car.)  616.  A 
party  against  whom  a  bank  had  ob- 
tained a  Judgment  subsequently  de- 
posited sums  of  money  with  a  branch 
of  the  bank,  which  were  lost  by  the  in- 
solvency of  the  bank.  Tlie  Judgment 
passed  by  assignment  to  the  plainUfl. 
BM,  that  the  deposits  did  not  eztia- 
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regular  guardian.'  The  debtor  may  also  pay  the  money  to  the  clerk 
of  the  eourt  before  an  execution  issues,  or  after  the  execution  has  been 
returned,  but  the  clerk  has  no  authority  to  receive  payment  while  the 
execution  is  in  the  hands  of  the  sheriff.*  Nor  has  the  clerk  the  power 
to  receive  payment  of  the  debt  before  it  has  been  reduced  to  judg- 
ment. But  if  he  receives  the  money  and  retains  it  until  after  judg- 
ment»  and  by  some  plain  and  unequivocal  act  shows  an  intention  to 
hold  the  money  in  his  ofScial  capacity  and  apply  it  to  the  payment 
of  the  judgment,  the  judgment  will  be  discharged.*  If  the  debtor 
pays  the  amount  of  the  judgment  to  the  sheriff,  who  holds  an  execu- 
tion for  its  collection,  he  is  entitled  to  have  the  judgment  entered  sat- 
isfied, although  the  creditor  never  receives  the  money .^  But  pay- 
ment to  a  sheriff  when  be  has  no  writ  in  his  hands  authorizing  a 
levy,  will  not  discharge  the  debt.*^  Payment  to  a  deputy  sheriff,  who 
holds  the  judgment  and  assumes  the  right  to  receive  payment,  does 
not  release  the  debtor  from  liability,  unless  the  deputy  is  authorized 
by  a  judicial  mandate  to  proceed  to  collect  and  acquit  the  debtor,  or 
the  collection  is  made  by  the  deputy  as  agent  of  the  plaintiff,  irre- 
spective of  office.^  Where  a  judgment-debtor  has  had  no  notice  of 
the  transfer  and  subrogation  of  record  of  the  judgment  to  a  third 
party,  payment  by  him  of  the  amount  of  the  judgment,  under  process 
of  garnishment,  to  a  creditor  of  the  judgment-plaintiff,  will  discharge 
the  debt."    And  so  also  where  the  assignment  was  entirely  void.^^ 


§  987.    Medium  of  Payment. 

The  owner  of  a  judgment  may  receive  property,  securities,  or  any 
other  thing  of  value  in  satisfaction  of  the  same,  if  he  so  chooses,  and 


guish  the  Judgment,  nor  could  they  be 
allowed  as  a  set-off  against  the  Judg- 
ment in  the  hands  of  the  assignee. 
Spilman  v.  Payne,  84  Va.  485,  4  &  £. 
Rep.  749. 

7  Morgan  v.  Thorne,  7  Hees.  &  W. 
400;  Collins  v.  Brook.  4  H.  &  N.  37a 

SBynum  v.  Barefoot,  76  N.  Car.  576; 
Hawkeye  Ins.  Co.  v.  Luckow,  76  Iowa, 
31.  89  N.  W.  Rep.  938. 

*  Governor  v.  Read.  88  Ala.  353. 

>•  Beard  v.  MlUikan.  68  Ind.  381. 


i^Lofland  v.  Jefferson.  4  Harr.  (Del.) 
808;  Irwin  v.  McKee.  35  Qa.  646;  Wyer 
V.  Andrews.  18  Me.  168,  39  Am.  Dec. 
497. 

"  Bailey  v.  Hester  (N.  Car.),  8  a  B. 
Rep.  164. 

IS  Drumm  v.  Sherman,  30  La.  Ann.  96. 
The  rule  is  otherwise  in  New  York. 
Robinson  ▼.  Weeks,  6  How.  Pr.  161; 
Richardson  v.  Ainsworth,  30  How.  Pr. 
680. 

M  Lawrence  v.  Martin,  33  Cal.  178. 
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when  he  has  onoe  accepted  any  substitute  for  money,  his  acceptance 
becomes  irrevocable.''  Thus  a  judgment  may  be  satisfied,  the  cred- 
itor assenting,  by  the  giving  of  a  note  secured  by  a  deed  of  trust  on 
land,^*  or  a  check  of  a  third  party ,'^  or  a  bond  and  mortgage  on  real 
estate,**  or  drafts  for  various  amounts  dae  at  stated  diflferent  times.** 
,But  the  consent  of  the  creditor  to  a  substituted  medium  of  payment 
must  be  unequivocally  manifested.  His  mere  acceptance  of  a  note 
for  the  full  amount  of  the  judgment  does  not  operate  to  satisfy  or  dis- 
charge the  judgment,  unless  it  is  expressly  so  agreed.*  Hence  a  note 
given  by  the  judgment-debtor  to  the  creditor  for  the  amount  of  the 
debt,  but  designed  only  to  fix  the  time  for  payment,  and  after  matu- 
rity returned  to  the  maker,  is  no  satisfaction  of  the  judgment."  But 
it  seems  that  if  the  plaintiff,  on  receiving  collateral  security  for  his 
judgment,  covenants  and  agrees  never  to  enforce  it,  this  will  operate 
as  a  discharge  of  the  judgment."  While  the  plaintiff  himself  pos- 
sesses this  right  of  accepting  payment  otherwise  than  in  money,  at 
his  option,  no  one  else  can  exercise  that  option  for  him.  His  attorney 
cannot  be  supposed  to  possess  the  power*  On  the  contrary,  the  debtor 
must  affirmatively  prove  that  the  attorney  was  directly  authorised  to 
accept  payment  in  that  which  was  substituted  for  money."  And  it 
is  well  settled  that  a  sheriff  or  other  collecting  oflioer  has  no  power 
to  receive  anything  in  satisfaction  of  a  claim  placed  in  his  hands  for 
collection  but  money,  or  bank  notes  circulating  as  such,  without 
authority  from  the  plaintiff.  A  payment  in  any  other  way  is  no  sat- 
isfaction of  the  judgment,  and  the  plaintiff  may  proceed  against  the 
debtor." 


i*Lyon  V.  Northrnp.  17  lows,  814; 
Ives  V.  Phalps,  16  Minn.  i51  (GU.  407); 
We8ton  V.  Clark.  87  Mo.  572. 

See  Planters*  Bank  v.  Calvit,  8  Sm.  A 
Mar.  148,  41  Am.  De&  618. 

>«Bu8hong  Y.  Taylor,  82  Mo.  660. 

w  Lyon  V.  Northrup,  17  Iowa,  814. 

ULa  Farge  v.  flerter,  11  Barb.  159. 

!•  Woolfolk  V.  DegeloB.  84  La.  Ann. 
180. 

MRIggs  v.  Goodrich,  74  Mo.  108;  Mc- 
Coy Y.  Hayiett.  14  Eans.  480;  Schneider 
v.  Meyer,  56  Mo.  476. 
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*>  Schneider  ▼.  Meyer,  68  Mo.  47& 
^sChambera  v.  McDowell.  4  Ge.  180t. 
« Portia  V.  Ennit.  87  Tex.  874 
M  Draper    v.    SUte,    1     Head.    888; 
Cmtchfield  ▼.  Robins.  5  Homph.  15.  48 
Am.    Dea   417;    Heaid  ▼.   Bennett.  1 
Dougl.  (Mich.) 518:  Mitchell  v.  Hacketl. 
85  Cal.  589;  Aicardi  v.  Robbint.  41  Ala. 
541:  Ellis  ▼.  Smith.  43  Ala.  849;  Cod- 
wise  V.  Field.  9  Johns.  868L    Oompere 
Trigg  V.  Harris.  49  Mo.  178L 
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S  988.    Tender. 

It  18  held  that  a  tender  by  a  judgment-debtor  to  the  judgment- 
creditor  of  the  foil  amount  of  the  debt,  in  a  currency  which  the  cred- 
itor is  required  by  law  lo  receive,  is  not  of  itself  a  satisfaction  of  the 
judgment  or  a  discharge  of  its  lien.  The  remedy  of  the  debtor,  if  the 
tender  is  refused,  is  to  apply  to  the  court  to  restrain  the  sale  under 
execution  and  enter  satisfaction  of  the  judgment.* 

§  989.    Payment  of  Less  fhan  Whole  Amount. 

It  is  held  in  some  of  the  cases,  following  the  rule  of  the  common 
law,  that  a  part  payment  of  a  judgment,  under  a  parol  agreement 
that  such  payment  shall  be  accepted  as  full  satisfaction,  does  not  dis- 
charge the  judgment;*  although  the  case  is  otherwise  if  the  agree- 
ment is  evidenced  by  a  sealed  instrument  acknowledging  satisfaction.^ 
But  there  are  numerous  other  authorities  which  hold  that  compromise 
and  part  payment  of  a  judgment,  on  a  verbal  agreement  that  the 
same  shall  discharge  it  in  full,  will  operate,  especially  under  equi- 
table circumstances,  as  a  discharge  of  the  judgment.*  Thus,  in  one 
of  the  cases  cited  it  was  said :  "Whether  the  ancient  rule,  that  a 
payment  of  a  part  is  not  a  satisfaction  of  an  entire  demand,  be  in 
force  or  not,  it  seems  to  us  that  where  the  right  of  appeal  from  a 
judgment  has  not  lapsed,  and  the  debtor  is  in  a  condition  and  about 
to  take  such  appeal,  but  at  the  instance  of  the  creditor,  and  with 
money  borrowed  from  third  parties  with  the  knowledge  and  at  the 
request  of  the  creditor,  pays  him  a  portion  of  the  amount  of  the  judg- 
ment under  an  agreement  that  it  shall  be  in  full,  the  entire  judgment 
is  satisfied.**  *    And  it  is  certain  that  payment  of  part  of  a  judgment, 

"Lincoln  Saving!  Bank  v.  Ewing,  13  "Clay  v.  Hoysradt,  8  Eant.  74;  Wal- 

Lea,  596.  rath  v.  Walrath,  27  Kane.  895;   Har- 

*Deland  v.  Hiett,  27  Cal.  611.  87  Am.  per  v.  Graham,  20  Ohio,  105;  Case  v. 

Dae.  102;  Weber  ▼.  Couch,  184  Mass.  26,  Hawkins,  68  Miss.  702;   Reed  v.  Hib- 

45  Am.  Rep.  274;  Qarvey  v.  Jarvis,  54  bard,  6  Wis.  175;  Jackson  ▼.  01mstead» 

Barb.  179;  McArthur  y.  Dane,  61  Ala.  87Ind.92;  Hen drick  y.  Thomas,  106  Pa. 

689.  St.  827. 

V  Beers  v.  Hendrickson,  45  N.  T.  666.  >  Clay  v.  Hoysradt,  8  Eans.  74 
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together  with  an  additional  consideration,  either  in  the  shape  of  an 
article  of  value,*  or  of  the  doing  or  procuring  some  act  which  is  a 
burden  or  inconvenience  to  the  defendant  and  a  possible  benefit  to 
the  plaintiff .^^  is  sufScient  to  support  the  latter's  agreement  to  release 
the  entire  judgment.  A  defendant  in  a  litigated  case  who  has  con- 
sented to  a  judgment  for  a  certain  sum  agreed  upon  as  fixing  the 
real  amount  of  the  plaintiff's  debt  or  damages,  canoot  satisfy  the 
judgment  by  the  payment  of  a  smaller  sum,  on  the  ground  that  there 
was  a  prior  or  contemporaneous  parol  agreement  that  such  smaller 
sum  should  be  received  in  full  satisfaction  of  the  judgment."  An 
attorney  has  no  authority,  by  virtue  of  his  general  retainer,  to  accept 
anything  less  than  the  full  amount  of  the  judgment,  nor  to  bind  his 
client  by  an  agreement  to  compromise  for  any  less  sum." 

S  990.    Evidence  of  Payment. 

The  payment  of  a  judgment  may  be  proved  by  parol  evidence,  by 
a  separate  written  receipt,  or  by  a  receipt  upon  the  records  of  the 
court.**  And  the  return  and  receipts  on  the  exception  are  also  com- 
petent evidence  of  payment.*  A  party  who  claims  to  have  paid  a 
judgment,  and  offers  in  evidence  a  discharge  by  a  person  describing 
himself  as  assignee  of  the  judgment,  must  prove  the  authority  of 
such  assignee." 

§  99L    Keeping  Judgment  Alive  after  Payment. 

It  is  a  general  rule  that  a  judgment  once  fully  paid,  and  thereby 
satisfied  and  extinguished,  cannot  be  kept  alive  by  the  agreement  of 
the  parties,  to  stand  as  a  security  for  other  liabilities  or  for  future 

»Neal  V.  Handley,  116  DL  418,  6  N.  nant,  16  Vt  8U;8mo€k  v.  Dade,  5  Rand. 

B.  Rep.  46.  689,  16  Adl  Dec.  780;  Abbe  v.  Rood.  6 

*^  Booth  V.  Campbell,  16  Md.  669.  McLean,  107. 

» Knight  V.  Cherry,  64  Ho.  618.  MHoUenbeck  v.  Stanbeny.  88  Iowa, 

"Jones  V.  Ransom,  8  Ind.  827;  Tmm-  826. 

bull  V.  Nicholson,  27  111.  149;  Garth-  » Snider  v.  Qreathouse,  16  Ark.  72^68 

waite  v.  Wentz,  19  La.  Ann.  196;  Jew-  Am.  Dec.  64 

ett  ▼.  Wardleigh,  82  Me.  110;  Been  v.  "Piatt  v.  tit  Clair,  Wright,  680L 
Hendrickson,  46  N.  T.  666;  YaU  v.  Co- 
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advances.*  But  in  Pennsylvania  it  is  said  that  "actaal  payment 
discharges  a  judgment  at  Iaw»  but  not  in  equity,  if  justice  require 
the  parties  in  interest  to  be  restrained  from  alleging  it,  or  insist- 
ing on  their  legal  rights."^  And  in  that  state,  and  some  others, 
it  is  held  that  the  parties  to  a  judgment  (no  rights  of  third  persons 
being  involved)  may  agree  to  change  the  purposes  for  which  the 
judgment  is  to  be  held  as  security,  e.  g.,  that  when  the  judgment- 
debt  is  paid  in  full,  it  shall  not  be  satisfied,  but  shall  remain  as 
security  for  another  loan.  No  one  but  a  lien-creditor  whose  rights 
would  be  affected  can  complain  of  such  an  agreement.*  If  a  debtor 
pays  his  judgment-creditor  a  sum  equal  to  the  amount  of  the  judg- 
ment, and  thereupon  causes  the  judgment  to  be  assigned  as  a  pay- 
ment to  another  of  his  creditors,  the  transaction  does  not  discbarge 
the  judgment,  but  the  same  continues  valid  in  the  hands  of  the 
assignee.*  An  entry  upon  the  record  of  payment  of  the  debt  and  inter- 
est, does  not  satisfy  the  judgment  so  far  as  to  prevent  further  pro- 
ceedings for  the  collection  of  eoets.* 


Pabt  n.    PassuMFnoN  of  PAnonrr  fbom  Lapsi  of  Tdch. 

§  99S.    Oomxnon  Ijaw  Presumption. 

At  common  law,  a  judgment,  after  the  lapse  of  twenty  years,  with- 
out any  payment  or  process  upon  it,  or  any  acknowledgment  of  it  in 
the  mean  time  as  a  subsisting  debt,  or  any  explanation  of  its  so 
remaining,  will  be  presumed  in  law  to  be  paid.*    But  this  presump- 


'f  Averill  v.  LouckB,  6  Barb.  19;  Tms- 
cott  V.  King,  6  N.  Y.  147;  Troup  t. 
Wood.  4  Johns.  Ch.  228;  Craft  v.  Mer- 
rill, 14  N.  Y.  4;S6;  Winslow  v.  Clark,  8 
Lana.  880;  Fowler  t.  Smith  (a  Car.),  10 
&  £.  Rep.  98. 

"Fleming  y.  Beaver,  2  Rawle,  128, 19 
Am.  Dec.  629;  MilUgan's  Appeal,  104 
Pa.  St  608. 

wPeirce  ▼.  Black,  106  Fa.  St  842; 
Wood  ▼.  Currey,  49  Cal.  869. 

^Horok  T.  EimbaU,  2  Blackt  809. 


«Altman  ▼.  Elingensmith,  6  Watts, 
446. 

^Robinson  ▼.  Milby,  2  Houst  (Del.) 
887;  Bright  v.  Sexton,  18  Ind.  186;  Hen- 
dricks V.  Wallis.  7  Iowa,  224;  Smith  y. 
Miller,  14  Wend.  188;  Beekman  v.  Ham- 
lin (Oreg.),  24  Pa&  Rep.  195;  Bank  ▼. 
Leonard,  4  Harr.  (Del.)5S6;  Burt  v.  Ca- 
sey, 10  Ga.  178;  Miller  ▼.  Smith,  16 
^end.  426;  Sargent  ▼.  Ramsay,  Riley, 
298;  Pratt  v.  McLare,  10  Rich.  £q.  801; 
Thayer  t.  Mo  wry,  86  Me.  287;  Morrow  v. 
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tion  is  not  an  absolute  bar,  like  the  statate  of  limitations,  nor  is  it 
conclusive,  but  it  may  be  rebutted  by  various  oiroumstances  showing 
non-payment.^  If,  however  there  are  no  oireumstanoes  in  the  case 
to  rebut  the  presumption,  it  is  not  the  duty  of  the  court  to  submit 
the  question,  as  an  open  one,  to  the  jury.  Satisfaction  of  the  judg- 
ment is  a  presumption  of  law  upon  the  facts.^  The  same  presump- 
tion is  also  established  as  a  rule  of  law  by  statute  in  several  of  the 
states.  But  such  statutes  do  not  make  the  lapse  of  twenty  years  a 
bar  to  proceedings  on  the  judgment,  bat  merely  create  a  rebuttable  pre- 
sumption of  payment.*  In  estimating  the  time  sufficient  to  raise  a 
presumption  that  a  judgment  has  been  paid,  the  period  during  which 
^  the  party  was  under  disability  from  infancy  must  be  deducted.* 
Begard  must  also  be  had  to  the  character  of  the  judgment.  For  the 
presumption  is  not,  in  the  nature  of  things,  applicable  to  all  judg- 
ments alike.  Thus,  no  presumption  of  satisfaction  of  a  judgment 
for  the  possession  of  land,  rendered  in  an  action  to  recover  it  for  the 
non-payment  of  rent  reserved  on  a  manorial  lease  in  perpetoity, 
arises  from  the  lapse  of  twenty  years  without  its  enforcement.^ 


§  998.    Evidence  to  Bebut  Fresnxnption. 

In  regard  to  the  kind  and  degree  of  evidence  necessary  to  rebnt 
the  presumption  of  payment  from  lapse  of  time,  it  is  impossible  to 
lay  down  precise  rules.  Almost  any  evidence,  adapted  to  the  cir- 
•oumstances  of  the  case  and  tending  directly  or  by  implication  to 
negative  the  fact  of  payment,  will  answer  the  purpose,  if  sufficiently 
strong  to  satisfy  the  court  and  jury.  In  one  of  the  cases  it  is  said : 
''Although  the  full  period  of  twenty  years  had  elapsed,  the  law  would 
not  conclude  that  the  debt  had  been  paid»  if  the  presumption  was 

RobinBon,  4  Del.  Ch.  521;  Tennessee  v.  ^Cope  v.  Humphreys,  14  Serf.  A  R. 

Virgin,  S6  Ga.  890;  Willingham  v.  Long,  15. 

47  Qa.  545;  Biddle  v.  Girard  Nat.  Bank,  «  Brewer  v.  Thomes,  88  Me.  81. 

109  Pa.  St  849;  Tobin  v.  Meyers,  18  a  ^McQueen  v.  Fletcher,  4  Rich.  Bq. 

Car.  824  152. 

^  Clark  V.  Clement,  88  N.  H.568.  See  ^Van  Rensselaer  v.  Wright  (N.  Y. 

«lso  the  cases  cited  above  and  those  in  Ct  of  App.),  86  N.  SL  Repw  IL 
the  next  section. 
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rebutted  by  evidence,  each  as  proof  of  the  defendant's  recent  acknowl* 
edgment  of  the  debt,  or  of  payment  of  interest  within  twenty  years, 
or  of  demand  made  within  that  time,  or  of  snit  brought  and  the  writ 
returned  non  est  inventtu^  or  that,  during  part  of  the  time,  the  plain- 
tiff  was  an  alien  enemy  and  disabled  to  sue,  or  that  the  courts  of 
justice  were  closed  and  the  country  in  the  tumult  and  confusion  of 
war  and  re  volution. ''^  The  presumption  will  be  rebutted  by  proof 
that,  within  the  twenty  years,  payments  have  been  made  on  the  judg- 
ment,^ even  where  the  payment  is  made  by  a  surety  without  the 
knowledge  of  the  principal."^  But  not  by  evidence  that  the  plaintiff 
indorsed  on  the  record,  as  a  credit  on  the  judgment,  a  sum  which  he 
owed  to  the  defendant,  unless  it  further  appears  that  the  parties  had 
a  settlement  of  their  dealings,  after  the  recovery  of  the  judgment, 
and  agreed  th.at  said  sum  should  be  credited  on  the  judgment.**  The 
presumption  is  also  negatived  by  a  written  admission  of  the  debt,  or 
evidence  of  a  clear  and  well-identified  promise,  intelligently  made, 
within  the  twenty  years."  But  a  mere  acknowledgment  that  the  debt 
has  not  been  paid  will  not  suffice,  unless  there  is  also  a  distinct 
promise  to  pay  it."  If  the  collection  of  the  judgment  has  been  pre- 
vented by  an  injunction,  this  fact  also  will  avail  to  repel  the  presump- 
tion of  payment."  The  poverty  of  the  defendant,  alone,  is  not  suffi- 
cient to  overcome  the  presumption,  but  proof  of  his  positive  inability 
to  pay  during  the  whole  period  will  do  so."  Evidence  of  his  failure 
in  business  is  admissible,  but  this  is  not  sufficient  without  something 
to  show  the  continued  insolvency  of  the  debtor."  The  fact  that  a 
judgment  was  allowed  to  stand  open,  for  twenty-four  years,  when  the 
creditor  had  under  execution,  and  within  his  reach,  property  ample 
to  p^y  the  judgment,  is  not  conclusive  that  it  has  been  satisfied;  for 
the  indulgence  may  be  explained."     Other  cases  dealing  with  the 

^Woodruff  V.  Sandera.  15  Ark.  148.  Am.  Dec.  684.    Ck>mpare  McNair  v.  In- 

•  Bissell  V.  Jaudon,  16  Ohio  St  49a  Rraham,  21  S.  Car.  70. 

^  Denny  v.  Eddy,  22  Pick.  588.  m  HuUonpiller  v.  Btover,  12  Gratt  579. 

uVanghan   v.    Marshall,    1    Hoast         "Taylor  v.  Megargee,  2  Pa.  St  225; 

(Del.)  604.  Knight  v.  Macomber.  55  Me.  182;  Rob- 

"BeekmanT.  Hamlin  (Oreg.),  24  Pac  inson  y.  Milby,  2  Houst  (Del.)  887; 

Rep.  195.  Waddell  ▼.  Elmendorf,  10  N.  Y.  17a 

**StOTer  T.  Doren,  8  Strobh.  448^  51        <«  Jackson  v.  Nason,  88  Me.  85. 
^  S7  Johnson  t.  Tattle,  9  N.  J.  Eq.  865. 
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weight  and  sufficiency  of  eyidence  available  for  this  purpose  are  col- 
lected  in  the  note.** 

§  994.    Ijapse  of  Less  than  Twenty  Tean. 

"Before  the  expiration  of  twenty  years  the  law  did  not  make  the 
presumption  [of  payment  of  a  judgment]  ;  nevertheless  the  jory^  upon 
an  issae  of  payment,  might  infer  the  fact  of  payment  from  a  lapse 
of  time,  short  of  twenty  years,  in  combination  with  other  cireumstaneeM 
in  evidence,  such  as  the  settlement  of  an  account  in  the  intermediate 
time,  or  the  obligor  being  poor  and  the  obligee  being  independent,  or 
the  parties  residing  in  the  neighborhood  of  each  other,  without  any 
demand  being  made,  and  other  like  circumstances, — the  evidence  to  be 
more  or  less  strong,  in  aid  of  the  presumption  from  lapse  of  time,  as 
the  time  is  more  or  less  short  of  twenty  years.""  In  the  state  of 
Tennessee,  it  has  been  settled  law  from  early  times  that  if  a  judg- 
ment or  decree  is  permitted  to  lie  dormant  for  iixteen  years,  with  no 
demand  or  payment  of  interest,  and  no  attempt  to  enforce  the  col- 
lection, a  presumption  of  its  payment  will  arise." 

Pabt  III.    Patmbmt  by  Joint  Pabtt  ob  Thibd  PxBSOir. 

§  996.    Farttes  Jointly  liable. 

It  appears  to  be  the  general  rule  that  payment  of  a  judgment  hj 
one  of  two  joint  defendants  operates  as  a  satisfaction  and  extinguish- 
ment  of  the  judgment,  and  the  defendant  paying  cannot  take  an 
assignment  of  it,  or  be  subrogated  to  the  rights  of  the  creditor  as 


>B|See  Walker  y.  HobinBon,  186  Mass. 
280;  Van  Loon  ▼.  Smith,  108  Pa.  8t  288; 
Boardman  v.  De  Forrest,  5  Conn.  8; 
Mower  v.  Kip,  2  Edw.  Ch.  165;  Burt  v. 
Casey,  10  Ga.  179;  Yarnell  v.  Moore,  8 
Cold.  173;  Willaume  ▼.  Gorges,  1  Camp. 
217. 

» WoodrofF  ▼.  Sanders,  16  Ark.  148. 
See  also  Wherry  y.  McCammon,  12 
Rich.  £q.  887,  91  Am.  Dec.  240;  Baker 
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y.  Stonebraker,  86  Ma  888;  Kinsler  y. 
Holmes,  2  S.  Car.  488;  Hector  y.  More- 
house,  17  Ark.  181;  Murphy  y.  Phila- 
delphia Trust  Co.,  108  Pa.  St  879;  Van 
Loon  y.  Smith,  108  Pa.  St.  88a 

«  Blackburn  y.  Squib,  Peck.  64;  Mo- 
Daniel  y.  Goodall.  2  Cold.  891;  TameU 
y.  Moore,  8  Cold.  178;  Husky  y.  Maples, 
2  Cold.  26.  Leiper  y.  Erden,  6  Yerg.  97; 
Andeison  t.  BetUe»  5  8nead«  202L 
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against  his  co-defendant,  or  keep  the  judgment  alive  in  any  manner 
or  for  any  purpose."  But  still,  in  some  of  the  states,  it  is  held  that 
the  defendant  so  paying  is  entitled  to  be  subrogated  to  the  rights  of 
the  plaintiff  in  the  judgment,  to  the  extent  to  which  such  payment 
was  for  the  benefit,  or  on  behalf  of  bis  co-defendant."  In  one  of  the 
early  cases  on  the  subject  we  find  the  following  language:  "A  pay- 
ment by  any  one  of  two  or  more  jointly  or  jointly  and  severally  bound 
for  the  same  debt,  is  payment  by  all,  and  any  of  the  parties  may  take 
advantage  of  it  and  plead  it  to  an  action  brought  by  a  satisfied  cred« 
iter,  or  in  his  name  by  the  sureties.  It  is  true  that  if  a  payment  be 
not  intended,  but  a  purchase,  there  is  a  difference.  But  that  can 
only  be  by  a  stranger,  or  by  using  the  name  of  a  stranger,  to  whom 
an  assignment  can  be  made  when  there  is  but  a  single  security,  and 
that  one  upon  which  all  the  parties  are  jointly  liable.  This  is  upon 
the  score  of  intention,  and  because  a  plea  of  payment  by  a  stranger 
is  bad  on  demurrer.  If  the  assignment  of  a  joint  security  be  taken 
by  the  surety  himself,  there  is  an  extinguishment,  notwithstanding 
the  intention,  because  an  assignment  to  one  of  his  own  debt  is  an 
absurdity.  Where  the  securities  are  separate,  as  several  bonds,  or 
a  several  judgment  upon  a  joint  and  several  note,  which  is  the  case 
here,  probably  an  assignment  may  be  made  to  the  surety  himself, 
since  he  is  no  party  to  the  judgment.  But  if  that  can  be,  clearly 
nothing  but  a  plain  intention,  evinced  by  an  assignment,  to  keep  up 
the  judgment,  can  have  that  effect."  "  Where  a  decree  is  renderecl 
against  several  defendants,  and  a  compromise  made  by  the  complain- 
ant  with  some,  as  to  their  portion  of  the  debt,  the  other  defendants 
are  not  released.** 


>^  Montgomeiy  v.  Vickery,  110  Ind. 
211,  11  K.  K  Rep.  88;  Morley  v.  Ste- 
vens, 47  How.  Pr.  228;  Booth  ▼.  Bank, 
74  N.  T.  228;  Tompkins  v.  Fifth  Nat 
Bank,  68  IlL  67;  Porter  ▼.  Gile.  44  Vt 
620;  Towe  v.  Felton,  7  Jones  (K.  Car.), 
216;  Weston  v.  Clark.  87  Mo.  668;  Bones 
V.  Aiken.  86  Iowa,  584;  Preslar  ▼.  Stall- 
warth,  87  Ala.  402;  Hammatt  v.  Wy- 
man,  0  Mass.  188;  Hinton  v.  Odenheim- 
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er,  4  Jones  Bq.  406;  Sager  v.  May,  16  R. 
L  628. 

a  Coffee  v.  Tevis,  17  Cal.  289.  See 
also  Brown  v.  White,  20  N.  J.  Law,  616; 
Dnrand  v.  Trusdell,  44  N.  J.  Law,  697; 
Hnckaby  v.  Sasser.  69  Ga.  608;  Wheel- 
er's EsUte,  1  Md.  Ch.  80. 

M  Sherwood  ▼.  Collier,  8  Dever.  880, 
24  Am.  Dec.  264. 

**Molyneauz  v.  Marsh,  1  Woods.  4621 
See  also  Penn  v.  Edwards,  60  Ala.  6&i 
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Where  a  jadgment  is  obtained  by  the  holder  of  negotiable  paper 
against  the  maker  and  the  first  and  second  indorsers,  and  the  first 
indorser  parch  ases  and  takes  an  assignment  of  the  jadgment  from  the 
holder,  sach  parohase  and  assignment  do  not  operate  as  an  extin- 
guishment of  the  jadgment  as  against  the  maker,  and  the  indorser, 
so  purchasing  the  judgment,  can  wield  it  against  the  property  of  the 
maker.* 

Where  several  judgments  have  been  rendered  against  parties  jointly 
and  severally  liable  on  the  same  obligation,  and  one  of  the  judgments 
has  been  paid,  such  payment  is  a  satisfaction  of  all  the  judgments* 
except  as  to  costs ;  and  when  suits  are  still  being  prosecuted  against 
some  of  the  parties  liable,  the  payment  of  such  judgment  may  be 
pleaded  in  bar  of  the  further  maintenance  of  the  pending  actions.* 
Bat  it  is  held  that  where  separate  actions  have  been  commenced 
against  two  joint  wrong-doers,  one  of  which  has  been  prosecuted  to 
judgment,  a  dismissal  of  the  pending  action  upon  payment  of  a  sum 
intended  to  be  in  settlement  of  costs,  and  an  acknowledgment  of  sat- 
isfaction, does  not  operate  to  satisfy  the  judgment,  either  wholly  or 
pro  tantOm^ 

§  986.    Payment  by  Surety. 

Where  a  surety  pays  a  judgment  recovered  against  himself  and 
his  principal,  he  thereby  satisfies  it,  and  reduces  himself  to  the  situa- 
tion of  a  simple  contract  creditor  of  the  principal;  but  if  he  takes 
an  assignment  of  the  judgment  to  a  stranger,  and  does  not  intend  to 
satisfy  it,  the  judgment  will  not  be  extinguished  by  the  payment.* 
Where  a  judgment  is  joint,  against  two  defendants,  both  are  regarded 
as  principals,  unless  by  proof  aliunde  one  is  shown  to  be  a  surety,  and 
where  one  of  them  pays  the  whole  amount  of  the  judgment,  he  is 


*Corey  v.  White,  8  Barb.  13;  Eno  v. 
Crooke,  10  N.  Y.  66^  Compare  Bank 
y.  Abbott,  8  Denio.  181;  Topp  v.  Bank, 
8  Swan,  184. 

M  First  Nat  Bank  v.  Indianapolis, 
etc.,  Co.,  45  Ind.  6;  Bank  v.  Mosely,  1 
Btrobh.  414;  Sherman  ▼.  Brett,  7  Wis. 
189;  Craft  V.  Merrill,  14  N.  T.  400. 

«BeU  ▼.  Peny,  48  Iow%  8ea  * 
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^^Briley  v.  Bngg,  1  Dev.  ft  Bat  Bq. 
866,  80  AuL  Deo.  172;  Lyon  v.  Boiling. 
9  Ala.  468,  44  Am.  Dec  444;  Barringer 
▼.  Boyden,  7  Jones  (K.  Car.).  187;  Hayes 
▼.  Ward,  4  Johns.  Ch.  128,  8  Am.  Dec 
654;  Dempsey  v.  Bnsh,  18  Ohio  8t  876; 
Peters  v.  MoWilllams,  86  Ohio  8u  165; 
CottreU's  Appeal,  20  Pa.  St  294;  Mo- 
dnng  V.  Beirn«,  10  Leigh,  894;  Flei» 
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not  therefore  entitled  to  an  ezeontion,  for  use  against  his  co-defend- 
ant«  unless  be  himself  has  been  judicially  determined  to  be  only  a 
surety.**  Where  individual  judgments  are  entered  against  the  prin- 
cipals of  two  promissory  notes  in  which  each  appears  as  surety  for 
the  other,  and  no  appeal  is  taken  from  such  judgments,  and  after- 
wards one  of  the  debtors  pays  the  judgment  against  himself,  it  will 
be  presumed  that  the  judgments  are  for  separate  debts,  and  the  pay- 
ment on  the  one  judgment  cannot  be  applied  in  satisfaction  of  the 
other.'*  Where,  in  an  action  against  principal  and  surety  on  a  title- 
bond,  upon  which  they  are  severally  as  well  as  jointly  liable,  separate 
judgments  against  each  are  obtained,  but  in  different  amounts,  the 
judgment-creditor  may  insist  upon  satisfaction  of  either;  but  if  he 
accepts  the  amount  of  the  smaller  judgment  against  the  surety  and 
enters  it  satisfied  in  full,  the  debt  itself  is  thereby  extinguished,  and 
all  recourse  on  the  larger  judgment  against  the  principal  debtor  is 
^one,  although  9  in  the  entry  of  satisfaction,  the  creditor  expressly 
reserves  **all  rights"  against  the  principal  debtor  on  the  judgment 
against  him.     The  attempted  reservation  under  such  circumstances 

is  inoperative  and  void." 

« 

§  887.    Belease  of  Oandflliee  by  Payment  of  Principal 

Judgment. 

A  judgment  against  a  garnishee  is  ancillary  to  and  dependent  upon 
the  judgment  against  the  prineipal  debtor.  When  the  latter  is  paid 
off  and  satisfied,  the  former  is  functus  officio;  the  purpose  for  which 
it  was  entered  up  has  been  accomplished  in  another  way,  and  it 
<seases  to  be  a  valid  process  or  obligation  for  any  purpose  whatever, 
•except  perhaps  for  costs." 

ing  V.  Beaver,  8  Rawle,  128, 19  Am.  Dea  oonld  enforce  It  sgaiost  the  principaL 

-630.    Where   the   admlniBtrator  of  a  King  v.  Aughtry,  8  Strobh.  Eq.  140. 

surety  became  the  assignee  of  a  Judg-  <*Laval  v.  Rowley,  17  Ind.  88. 

ment  against  his  intestate  and  his  prin-  '^CaldweU  v.  Martin  (8.  Car.},  6  &  IL 

•cipal,  though  he  had  assets  in  his  hands  Rep.  867. 

sufficient  to  pay  the  Judgment,  it  was  ^Ck>z  v.  Smith,  10  Oreg.  418. 

held  that  the  Judgment  was  not  satis-  '*Hammett  v.  Morris,  56  Ga.  044. 
fled  by  the  assignment*  but  that  he 
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S  888.    Payment  by  Sheriff. 

According  to  the  rale  prevailing  in  New  York,  and  in  some  other 
states,  if  a  sheriff  who  has  made  himself  liable  for  negligence  in  fail- 
ing to  collect  money  nnder  a  judgment,  pays  the  amoant  of  the  judg- 
ment, either  voluntarily  or  under  legal  compulsion,  the  judgment  is 
thereby  extinguished.  He  cannot,  by  taking  an  assignment  of  the 
judgment,  succeed  to  the  rights  of  the  creditor,  or  keep  it  alive  for 
the  purpose  of  re-imbursing  himself  by  recourse  to  the  judgment- 
debtor.**  But  there  are  also  numerous  authorities  in  support  of  the 
proposition  that  the  sheriff,  on  paying  off  the  debt  in  bis  own  exoner- 
ation, may  take  an  assignment  of  the  judgment  in  his  own  name,  or 
to  a  third  person  in  trust  for  himself,  and  then  proceed  to  issue  an 
alia$  execution  thereon.'^  But  most  of  the  cases  make  a  distinction 
founded  on  the  circumstances  under  which  the  officer  makes  the  pay- 
ment. It  is  held  that  if  he  voluntarily  pays  the  full  amount  of  the 
judgment  to  the  plaintiff,  such  payment  will  extinguish  both  the  exe- 
cution and  judgment,  and  the  officer  cannot  take  out  an  alia$  execu- 
tion for  his  own  benefit.^  But  if  the  payment  in  such  case  is  com- 
pelled by  the  judgment  of  a  court  of  competent  jurisdiction  against 
the  officer,  this  operates  as  an  implied  transfer  of  the  judgment  and 
execution  to  him.'* 


fSBigelow  V.  PreTOst,  6  Hm.  SCS; 
Jones  y.  Wilson,  8  Johns.  484;  Mender- 
back  V.  Hopkins,  8  Johns.  486;  Beach 
V.  Yandenburgh,  10  Johns.  861;  Carpen- 
ter V.  Btilwell,  11  K.  T.  61;  Bhennan  v. 
Boyce,  16  Johns.  448;  Reed  v.  Pruyn, 
7  Johns.  486,  6  Am.  Dec.  287;  Whittier 
V.  Heminway,  88  Me.  888,  88  Aul  Dea 
800;  Simpson  v.  Mercer,  144  Mass.  418^ 
11  N.  S.  Rep.  790;  Boren  v.  MoGehee, 
6  Port  482,  81  Am.  Dec.  605. 

7«Heilig  V.  Lemly,  74  K.  Car.  860. 81 
Am.  Rep.  480;  AUen  v.  Holden,  0  Mass. 
188,  6  AuL  Dea  46;  Dunn  ?•  SneU,  16 


Mass.  481;  Cheever  v.  MIrrIck,  8  K.  H. 
876;  Rhea  v.  Preston,  75  Va.  767;  LinU 
V.  Thompson,  1  Head,  456,  78  Am.  Dec 
188. 

'*Lintz  V.  Thompson,  1  Head.  466.  78 
Am.  Dec.  188;  Arnett  v.  Cloud,  8  Ga. 
68;  Garth  v.  CampbeU,  10  Mo.  164;  Hall 
V.  Taylor,  18  W.  Va.  544. 

'•LinU  ▼.  Thompson,  1  Head,  456^  78 
Am.  Dec  188;  Allen  ▼.  Holden,  0  Mast. 
188, 6  Am.  Dec  46;  Chester  ▼.  Plalstow, 
48  N.  U.  546i  Bmlth  v.  Alexander,  4 
8need,4B8. 
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{  888.    Payment  by  Stranger. 

When  the  amoant  due  apon  a  judgment  is  paid  wholly  or  in  part 
by  one  who  is  not  a  party  to  it  nor  boand  by  it,  the  judgment  is  extin- 
guished or  not  according  to  the  intention  of  the  party  paying.  If 
snch  is  the  design  and  agreement  the  judgment  may  be  kept  alive  for 
his  benefit,  and  he  will  sueceed  to  the  rights  of  the  judgment  creditor, 
and  be  entitled  to  enforce  it  against  the  debtor.'^  Thus,  the  purchase 
by  a  partnership  of  a  judgment  against  one  of  its  members  and  other 
parties,  the  assignment  being  taken  in  the  name  of  a  member  not  a 
judgment-defendant,  is  not  a  satisfaction  of  the  judgment.^  But 
where  a  judgment-debtor  furnishes  money  to  a  third  person  to  buy  up 
the  judgment  at  a  discount,  and  he  does  so,  the  creditor  not  knowing 
the  facts,  it  amounts  only  to  a  part  payment.'*  Some  of  the  authori- 
ties rule  that  there  must  be  an  agreement  to  keep  the  judgment  alive, 
or  else  the  payment  by  a  volunteer  will  extinguish  it;  that  unless  he 
pays  in  the  character  of  a  surety,  or  to  protect  his  own  interests,  he 
will  not  be  subrogated  to  the  rights  of  the  creditor  as  a  matter  of 
course,  but  only  in  pursuance  of  a  specific  agreement  or  understand- 
ing."* But  we  conceive  that  the  true  criterion  must  be  sought  in  the 
intention  with  which  the  payment  is  made.  However  this  may  be, 
whether  an  agreement  must  be  shown  or  merely  an  intention  to  put 
himself  in  the  place  of  the  creditor,  it  is  not  necessary  that  either 
should  be  evidenced  by  a  formal  and  valid  assignment  of  the  judg- 
ment. It  is  true  an  assignment  would  be  conclusive  proof,  but  its 
importance  rests  in  its  character  as  evidence,  rather  than  in  its 
power  to  effect  a  legal  transfer  of  rights.  Thus  the  court  in  New 
Tork  declares  that  the  taking  of  an  assignment,  whether  valid  or  void 
affords,  under  all  circumstances,  unequivocal  evidence  of  an  intention 
not  to  satisfy  the  judgment.*^    And  the  supreme  court  of  Fennsyl- 

f^Harbeck  y.  Vanderbilt,  80  N.  Y.  i^Shaw  v.  Gark,  6  Y t  607,  S7  Am. 

SS6;  Rollins  ▼•  Thompson,  81  Miss.  688;  Dec  678. 

Nnll  ▼.  Moore,  10  Ired.  824;  MarshaUT,  «Sandford  ▼.  McLean,  8  Paige  Ch. 

Moore,  80  IlL  881;  Sydam  ▼.  Cannon,  117.  88  Am.  Dec  778;  Head  ▼.  Gervais, 

1  Honst  (Del.)  481.    Compare  Riffle's  Walker.  677. 18  Am.  Dec  677. 

Appeal,  8  Brewst.  94.  u  Harbeck  t.  Yanderbilt,  80  N.  Y. 

»  Owensby  y.  Piatt,  8  Ind.  460.  880. 
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vania  holds  that  where  a  third  party  pays  the  amount  of  a  jadgment, 
with  the  intention  of  holding  it  for  his  own  nse,  although  no  transfer 
is  taken,  it  is  not  a  payment  and  satisfaction  of  the  judgment."  Bui 
on  the  other  hand,  where  a  third  party  advances  to  the  sheriff  the 
amount  due  on  a  judgment,  taking  at  the  same  time  a  mortgage  from 
the  defendant  as  security  for  such  advance,  it  must  be  presumed  thai 
such  party  intended  to  extinguish  the  judgment  and  rely  exclusively 
on  the  mortgage.**  In  a  recent  case  in  Michigan,  it  appeared  that 
the  attorney  for  the  defendant  paid  a  certain  judgment,  agreeing  with 
the  plaintiff's  attorney  that  if  the  defendant  refused  to  reimburse 
him,  the  payment  was  to  be  refunded,  and  the  satisfaction  of  the 
judgment  returned.  The  plaintiff  supposed  that  his  judgment  had 
been  satisfied  and  knew  nothing  as  to  where  the  money  to  pay  it  had 
come  from.  The  defendant's  attorney  took  no  assignment  of  the 
judgment  to  protect  himself.  Under  these  circumstances,  it  was  held 
that  the  judgment  must  be  considered  satisfied.**  If  the  debtor  joina 
with  a  stranger  in  paying  off  the  judgment,  taking  an  assignment  to 
his  attorney,  the  assignment  will  be  valid  aa  to  the  stranger,  though 
void  as  to  the  debtor.** 


Past  IY.    Bbt-Ofv  of  TunovBirr  AOiiNST  TunoimiT. 

t  1000.    Power  to  Order  Set-Off  of  JudgmentB. 

The  courts,  both  of  law  and  equity,  have  power  to  order  one  judg* 
ment  to  be  set  off  against  another,  on  proper  application  made» 
when  the  two  judgments  are  between  the  same  parties,  and  when 
equity  and  justice  will  be  promoted  by  such  action,  thereby  extin- 
guishing both  judgments  if  they  are  equal  in  amount,  or,  if  they  are 
unequal,  satisfying  the  smaller  judgment  in  full  and  the  larger  pro 
tanto.^    This  power  was  one  which  pertained  originally  only  to  the 

ttCampbeU'B  Appeal,  29  Pa.  8t  401.  « United  States  v.  Griswold*  80  Fed. 

ttPhillips  V.  Behn,  19  Ga.  296.  Rep.  604;  Sowlea  v.  Witters,  40  Fed. 

MRogerflV.Welte.  61Mich.258,28N.  Bep.  418;  Skrine  v.  Simmont,  86  Oa. 

W.  Rep.  86.  408,  91  Am.  Dec.  771;  LeaveDson  v.  La- 

•"Harbeck  v.  Yanderbilt,  80  N.  Y.  fontanep  8  Kans.  688;  Pierce  v.  Bent.  68 

895.  Me.  881;  Brown  v.  Warren,  48  N.  H. 
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oourts  of  eqaity.  Bat  it  is  now  everywhere  considered  entirely  com- 
petent  for  the  law  courts,  in  the  exercise  of  their  legitimate  and  inoi« 
dental  powers,  to  order  the  set-off  of  mutaal  judgments  under  proper 
circumstances.''  '"This  practice  does  not  rest  upon  any  statute,  but 
upon  the  general  jurisdiction  of  courts  oyer  the  suitors  in  them.  It 
is  an  equitable  jurisdiction  frequently  exercised,"  **  But  cases  some- 
times arise  where  the  rights  of  the  parties  and  the  questions  involved 
are  too  complicated  to  admit  of  being  adjusted  except  in  equity,  and 
in  such  cases  a  court  of  law  will  not  order  the  set-off."*  And  in  gen- 
eral, an  application  to  set  off  one  judgment  against  another  is 
addressed  entirely  to  the  discretion  of  the  court,  and  hence,  where 
the  set-off  might  legally  be  made,  but  it  is  apparent  that  injustice 
would  result,  the  motion  will  be  refused.^  "'When  a  set-off  is  not 
authorized  by  statute,  and  when  it  would  deprive  a  party  of  any  of 
his  legal  rights,  there  can  be  no  doubt  that  he  would  be  entitled  to 
have  them  protected  by  a  bill  of  exceptions."  *'  No  exception  lies  to 
the  refusal  of  the  court,  in  the  exercise  of  its  discretion,  to  allow  a 
set-off  of  one  judgment  against  another,  in  cases  where  a  set-off  is 


400;  Brown  v.  Hendrickson,  89  K.  J. 
Law,  289;  Quick  v.  Durham,  116  Ind. 
800, 16  N.  £.  Rep.  601;  Ames  v.  Bates, 
119  Mass.  897;  Simpson  v.  Hart,  14 
Johns.  68. 

^  Scott  V.  Rivers,  1  Stew.  &  P.  24,  81 
Am.  Dec.  646;  Davidson  v.  Geoghagan. 
8  Bibb,  288;  Palmateer  v.  Meredith,  4  J. 
J.  Mar.  74. 

« Chandler  v.  Drew,  6  N.  H.  469,  26 
Am.  Dec  704;  Temple  v.  Scott,  8  Minn. 
419,  (Gil.  806).  The  learned  editor  of 
the  American  Decisions  (vol.  18,  p.  780) 
remarks  that  "it  is  probably  the  most 
consistent  account  of  the  matter,  that 
when  the  legislature  by  the  statutes  of 
set-off  conferred  upon  courts  of  law 
powers  which  had  previously  belonged 
exclusively  to  equity  tribunals,  the 
courts  themselves,  in  order  to  preserve 
the  symmetry  of  the  doctrine,  traus- 
pUnted  also  the  equitable  practice  of 
setting  off  Judgments. " 


••Story  V.  Patten.  8  Wend.  881. 

••Simpson  v.  Hart,  14  Johns.  68; 
Brown  v.  Hendrickson,  89  N.  J.  Law. 
289;  Tolbert  v.  Harrison,  1  Bailey,  599; 
Williams  v.  Evans.  2  McCord,  208;  Con- 
able  V.  Bucklin,  2  Aik.  221;  Baker  v. 
Hoag,  6  How.  Pr.  201;  Davidson  v. 
Geoghagan.  8  Bibb,  288;  Smith  v.  Low- 
den,  1  Sandf.  696;  Makepeace  v.  Coates, 
8  Mass.  461;  Colquitt  v.  Bonner,  2  Ga. 
156;  Meador  v.  Rhyne,  11  Rich.  681; 
Low  V.  Duncan,  8  Strobh.  195;  Temple 
V.  Scott.  8  Minn.  419,  (Gil.  806).  In  All- 
nut  V.  Winn.  8  J.  J.  Mar.  804,  it  was  held 
that  the  chancellor  cannot  set  off  one 
judgment  against  another,  unless  there 
be  a  connection  between  the  transac- 
tions on  which  the  Judgments  were  ren- 
dered, or  unless  the  Judgment  prayed 
to  be  set  off  cannot  be  enforced  by  legal 
means.  But  no  such  limitation  is  gen« 
erally  recognized. 

^Bartlett  v.  Pearson,  29  Me.  9. 
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not  a  matter  of  right  nnder  the  statate  law.**  To  anthorize  the  set- 
off, it  is  necessary  that  the  subject-matter  should  be  clear  and  indis- 
putable and  ooDclasive  upon  the  party,  and  that  it  should  have 
passed  the  ordeal  of  a  judicial  examination  in  a  case  where  tbe  court 
had  jurisdiction.^  Where  a  plaintiff  seeks  to  have  a  judgment 
obtained  by  him  set  off  against  a  judgment  in  favor  of  the  defendant, 
he  is  seeking  to  recover  on  his  judgment,  within  the  meaning  of  a 
statute  of  limitations.^ 


§  1001.    Judgments  of  BtfTerent  Ctoorts  may  be  Set  Off. 

It  was  at  one  time  held  that  if  two  judgments  existed  in  different 
eourts,  neither  of  those  courts  had  power  to  order  the  judgments  to  be 
set  off,  but  recourse  must  be  had  to  equity.  In  such  a  case  it  was  onoe 
observed:  ''It  is  true  both  these  judgments  are  legal  demands.  Had 
they  been  recovered  in  the  same  court,  tbey  might  have  been  set  off 
at  law  under  the  equitable  power  of  the  court  over  its  own  judgments. 
But  being  recovered  in  different  courts,  there  is  no  remedy  but  in 
equity,  and  yet  there  is  an  equitable  right  for  which  relief  ought  to 
be  given."*  But  the  accepted  doctrine  now  is  that  if  the  party  seek- 
ing the  set-off  moves  for  it  in  the  court  where  the  judgment  against 
himself  subsists,  that  court  has  power  to  order  the  judgment  of  any 
other  court  to  be  set  off  against  its  own  judgment.^  Thus,  a  judg- 
ment of  a  federal  court  may  be  set  off  against  a  judgment  of  a  court 
of  the  state  in  which  it  sits.*'  A  justice's  judgment  may  be  set  off 
against  the  judgment  of  a  court  of  record,  if  the  time  for  appeal  has 
expired.**    And  a  judgment  recovered  before  one  justice  can  be  ascer- 


M  Chipmsn  y.  Fowle,  180  Mass.  852; 
Burns  v.  Thornburgh,  8  Watts,  78. 

•>  Harris  v.  Palmer,  6  Barb.  106. 

MDieffenbach  y.  Roch,  112  N.  T.  881, 
90  N.  £.  Rep.  56a  See  Clark  y.  Btoxy, 
20  Barb.  205. 

•^Webster  y.  McDaniel,  2  Del.  Chanc. 
207.  8ee  also  Buckmaster  v.  Grundy,  8 
Oilm.  626. 

M Duncan  y.  Bloomstock,  2  McCord, 
818,  18  Am.  Dec.  728;  People  y.  New 
York  Common  Pleas,  18  Wend.  640,  28 
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Am.  Dec  425;  Simpson  y.  Hart*  1 
Johns.  Ch.  01;  Bwen  y.  Terry,  8  Cow. 
126;  Rlx  y.  Kevins.  26  Vt  884;  Wright 
y.  Mooney,  6  Ired.  22;  Brown  y.  Hen- 
drickson,  80  N.  J.  Law,  280;  Best  v. 
Lawson,  1  Miles,  11;  Coxe  v.  Bank,  8 
N.  J.  Law,  172. 14  Am.  Dec.  417. 

*7  Schautz  y.  Kearney,  47  K.  J.  Law, 
56. 

**Coxe  v.  Bank.  8  K.  J.  Law,  178, 14 
Am.  Dec  417.  But  in  an  action  before 
a  Justice  of  the  peace,  the  defendant 
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tained  and  applied  by  another  in  satisfaotion  of  a  connterolaim  recov- 
ered before  him  by  the  other  party •**  And  in  Tennessee  it  is  also 
held  that  the  supreme  court  may  set  off  two  of  its  own  jndgments  in 
a  proper  case.^ 

S  1002.    Where  the  Motion  should  be  Made. 

When  judgments  obtained  in  different  courts  are  to  be  set  off,  the 
party  making  the  application  must  move  in  the  court  in  which  the 
judgment  against  him  was  recovered,  because  that  is  the  court  which 
has  control  over  that  judgment,  and  so  far  as  concerns  the  judgment 
in  his  favor,  he  always  has  the  power  to  credit  or  satisfy  it.**^ 

§  1003.    Moving  Party  must  be  Beal  Owner  of  Judgment. 

To  enable  a  person  to  procure  the  setting  off  of  one  judgment 
against  another  on  motion,  he  must  be  the  absolute  owner  of  the 
judgment  in  his  own  right.'**  And  a  party  will  not  be  allowed  to  set 
off  a  judgment  of  which  another  is  the  equitable  owner,  where  the 
fact  is  known  to  him  when  making  the  motion.'^  But  it  is  also  held 
that  the  use-plaintiff — one  to  whose  use  a  judgment  has  been  obtained 
in  the  name  of  another — has  an  equitable  right  to  use  the  judgment 
by  way  of  set-off.^^  And  so  also  has  one  who  acquired  the  judgment 
by  assignment  before  the  bringing  of  the  action  in  which  the  judg- 
ment against  himself  was  rendered.^  But  a  judgment  purchased 
by  a  party  with  a  view  to  set  it  off,  and  upon  condition  that  if  he 


cannot  set  off  a  Judgment  recovered  by 
him  against  the  plaintiff,  before  an- 
other Justice,  which  had  been  removed 
into  the  supreme  court  by  eertiarari 
For,  it  was  said,  "he  was  not  entitled 
to  execution  on  the  Judgment,  without 
giving  satisfactory  security  to  restore 
the  debt  or  damages  in  case  the  Judg- 
ment should  be  reversed, "  and  he  should 
not  be  permitted  to  have  the  fruits  of 
his  Judgment  indirectly,  by  setting  it 
off.  WiUard  v.  Fox,  18  Johns.  4d7. 
**  McEwen  v.  Bigelow,  40  Mich.  216. 


>**8need  v.  Bneed,  14  Lea,  18. 

1*1  Russell  V.  Conway,  11  Call 
Ck>oke  V.  Smith.  7  HIU  (N.  Y.).  186; 
Hicks  V.  Ross,  11  Barb.  481;  Wright  v. 
Cobleigh,  28  N.  H.  82;  Taylor  v.  WiU- 
lams,  14  Wis.  156. 

^Mason  v.  Enowlson,  1  Hill  (N.  T.), 
218;  Turner  v.  Satterlee,  7  Cow.  480; 
Lee  V.  Lee,  81  Ga.  26,  76  Am.  Dea  681. 

i<«Meador  v.  Rhyne,  11  Rich.  681. 

w«  Norwood  V.  Norwood,  4  Har.  A  J. 
112. 

»» Sexton  V.  Gee,  1  Hill  (S.  Car.),  87a 
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failed  to  obtain  the  set-off  on  motion,  the  assignment  shoald  be  void 
and  the  assignor  should  pay  the  costs  of  the  motion,  cannot  be  sei 
off.«" 

S  1004.    Mutnality  of  Farttes  Bequired. 

In  order  that  one  judgment  may  properly  be  set  off  against  another,, 
it  is  necessary  that  there  should  be  mutuality  of  parties.  For  other-^ 
wise  the  transaction  is  sure  to  involve  injury  to  the  rights  of  some> 
person  concerned.  For  instance,  where,  in  an  action  brought  by  A* 
against  B.  and  C,  to  recover  a  debt  due  from  them  to  A.,  the  defend- 
ants pleaded  the  set-off  of  a  judgment  recovered  by  B.  and  his  wife 
against  A.  and  D.,  it  was  held  that  the  plea  was  insufficient.'*'  Bui 
still  there  may  be  cases  in  which  a  set-off  would  be  equitable,  although 
the  parties  to  the  two  judgments  are  not  identical,  and  in  such  easea 
it  will  not  be  refused.^*  Thus,  a  judgment  against  two  persona 
jointly,  where  each  is  liable  for  the  whole  amount,  may  be  set  off 
against  a  judgment  held  by  one  of  them  singly  as  plaintiff.^  And 
so  where  two  judgments  are  recovered,  one  in  favor  of  A.  against  B. 
and  his  sureties,  and  the  other  in  favor  of  B.  individually  against  A.,. 
the  court,  on  motion  of  B.,  will  set  off  the  one  against  the  other."*  A 
judgment  recovered  by  a  woman  while  sole  against  A.  may  be  set  off 
against  a  judgment  recovered  by  A.  against  her  and  her  husband  per* 
sonally,  for  a  devastavit  committed  by  her  as  administratrix.''^  In 
an  early  Pennsylvania  case,  it  appeared  that  D.  procured  a  policy  of 
insurance  to  be  made  on  a  vessel  for  himself  and  others  concerned  in 
the  same,  and  on  a  loss  his  executors  recovered  judgment  against  the 
underwriter,  B.,  who  had  before  obtained  judgment  against  D.  It 
was  held  that  B.  was  entitled  to  set  off  this  judgment,  although  it 
should  appear  that  0.  owned  half  of  the  vessel.'''  But  unless  the 
joint  plaintiffs  or  joint  defendants  in  the  one  judgment  stand  in  some 

^Miller  ▼.  Gilman,  7  Ck>w.  409.  Simpson  v.  Hart»  14  Johns.  68;  AUen  v. 

107  Atkins  ▼.  Churchill.  19  Conn.  894.  Hall,  5  Met  26& 
Bee  also  Holmes  ▼•  Robin&on,  4  Ohio,        ^^  Prince  ▼.  FnUer,  84  Me.  ISS. 
90.  ^  Rutherford  y.  Crabb.  5  Terg.  llS. 

loBColqnitt y.  Bonner,  2 Ga.156;  Hobbs        u>Darrah's  Exrs.  y.  Bayard, 8  Yeatas» 

y.  Duff,  28  Cal.  596.  168. 

i^Hntchins  y.  Riddle,  18  N.  H.  464; 
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snoh  relation  sb  those  jost  mentioned,  it  cannot  be  set  off  against  a 
debt  dae  to  one  of  them,  exoept  on  proof  that  the  other  is  insolvent."* 
A  judgment  in  favor  of  A.  against  B.  individnally,  and  a  judgment 
in  favor  of  a  co-partnership  consisting  of  B.  and  G.*  against  A.,  are 
not  mntaal  debts»  and  one  cannot  be  set  off  against  the  other ."^ 

It  is  well  settled  that  the  right  to  a  set-off  cannot  be  defeated  by 
an  assignment  of  one  of  the  judgments  made  fraudulently  for  the 
very  purpose  of  avoiding  it.^  But  when  the  assignment  was 
made  in  good  faith  and  for  value,  and  without  any  such  purpose,  it 
is  doubtful  whether  the  right  of  set-off  is  not  lost.  Some  of  the 
authorities  hold  that  the  mutuality  which  is  necessary  to  the  exercise 
of  this  power  is  destroyed  by  such  an  assignment.  Others  contend 
that  the  equity  to  a  set-off  is  prior  to  the  rights  of  the  assignee,  who 
takes  the  judgment  subject  to  all  equities  between  the  original  par- 
ties, and  must  be  preferred.  The  subject  has  been  discussed  in  an 
earlier  chapter."* 


S  1006.    Beqniflites  of  Judgments  to  be  Set  0£ 

In  order  that  a  judgment  should  be  available  as  a  set-off,  it  is  nec- 
essary that  it  should  be  a  valid  and  subsisting  obligation  and  final  in 
its  nature.  Hence  a  judgment  upon  which  an  appeal  is  pending 
cannot  be  set  off  against  another  judgment/^'  nor  can  one  which 
appears  by  the  record  to  be  satisfied,  although  it  has  not  in  fact  been 
paid.^^  But  the  assignee  of  a  dormant  judgment  against  one  who  is 
insolvent  may  bring  a  suit  to  have  it  revived  and  set  off  against  a 
judgment  which  has  since  been  recovered  against  him  by  the  other 
party,  and  which  the  latter  is  about  to  enforce.^  A  judgment  for 
costs  for  a  defendant  may  be  set  off  against  the  judgment  recovered 

>i*Phe]p8  V.  Reeder,  89  DL  108.  Coblelgh,  28  N.  H.  88;  GraveB  ▼.  Wood- 

^  Francis   ▼.    Rand,   7  Conn.   881.  bury,  4  Hill  (K.  T.),  669;  Makepeace  ▼. 

Bat  compare  Jeffries  v.  Evans,  6  B.  Ooates,  8  Mags.  461. 

Hon.  119,  48  Am.  Deo.  168.  i^?  De  Figaniere  v.  Tonng,  8  Rob.  (K. 

u*  Morris  y.  HoUis,  8  Harr.  (Del)  4;  Y.)670. 

Hurst  ▼.  Sheets,  14  Iowa,  828;  Rnssell  >»  Smith  y.  Briggs,  9  Barb.  868. 

V.  Conway,  11  Cal.  98.  i*  Simpson  v.  Huston,  14  Tex.  478^ 

^  Supra,  §  964.    And  see  Wright  v. 
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by  the  plaintiff;  ^  but  not  bo  as  to  divest  the  lien  of  the  attorney  for 
eosta  in  the  first-mentioned  judgment.^  A  judgment  may  be  set 
off  before  a  jury  against  a  demand  not  yet  ascertained  by  judgment."* 
And  where  there  are  two  actions  in  the  same  eourt  between  the  same 
parties,  it  is  within  the  discretion  of  the  court  to  withhold  judgment 
in  one  action  until  the  defendant,  as  plaintiff  in  the  other  sait,  using 
due  diligence,  shall  obtain  his  judgment  for  damages,  after  which 
one  judgment  may  be  set  off  against  the  other.""  A  proceeding  by 
the  debtor  of  a  decedent  to  set  off  a  judgment  obtained  by  him  against 
the  decedent,  against  one  obtained  by  the  administrator  on  the  debt 
due  the  estate,  is  not  affected  by  the  insolvency  of  the  estate,  such 
judgment  not  really  constituting  assets  in  the  hands  of  the  adminis- 
trator.« 


Pabt  y.    SiTisvAonoK  BT  Pboossdikos  ok  Fnrui  Paoans. 

S  1006.    Levy  on  Beal  Estate. 

The  mere  levy  of  an  execution  upon  real  estate  of  the  judgment- 
debtor  does  not  amount  even  prima  facie  to  a  satisfaction  of  the 
judgment,  for  it  does  not  interfere  with  the  title  or  possession  of  the 
debtor.**    "A  levy  upon  real  estate  constitutes  no  satisfaction  of  an 


>»Hard  ▼.  Fogg,  88  N.  H.  9a  Oom* 
pare  Gihon  ▼.  Fryatt,  8  Sandf.  688. 

^  NicoU  V.  NicoU,  8  £dw.  Ch.  074; 
Dnnkin  ▼.  Yandenberghp  1  Paige,  088; 
Ainalie  ▼.  Boynton,  8  Barb.  858.  In  the 
case  of  a  set-off  of  Judgmeiits  or  execa- 
tlona  the  lien  of  the  attorn^  in  the  flrat 
suit  for  his  fees  and  disbursements 
therein  does  not  extend  to  coonsel  fees, 
but  only  to  the  taxable  costs.  Ocean 
Ins.  Co.  V.  Rider,  82  Pick.  810. 

usMetzgar  ▼.  Metzgar,  1  Rawle,  887. 
Compare  Irvln  v.  V^right,  1  Bcanu  18S. 

»New  Haven  Copper  Co.  v.  Brown, 
46  Me.  4ia 

»•  Quick  ▼.  Durham,  116  Ind.  808, 16 
K.  K  Rep.  601. 

wShepard  y.  Rowe,  14  Wend.  800; 
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Taylor  ▼.  Ranney,  4  HUl  (N.  Y.),  681; 
Patterson  ▼.  Swan,  9  Serg.  &  R  16;  Do- 
loach  ▼.  Myrick,  6  Ga.  410;  Foster  v. 
Rutherford,  80  Ga.  676;  Oyerby  ▼.  Hart» 
68  Ga.  488;  Fry  v.  Bank,  16  Ala.  888; 
Beazley  ▼.  Prentiss,  18  8m.  ft  Mar.  87; 
Peale  ▼.  Bolton,  84  Miss.  680;  White  v. 
Graves,  16  Tez.  188;  Boyd  v.  Mann.  9 
Baxt  849;  Hogshead  v.  Carrath,  6  Terg . 
887;  Trapnall  v.  Richardson,  18  Ark. 
648,  68  Am.  Dec.  888;  Reynolds  v.  Rog- 
ers, 6  Ohio,  169;  Gregoiy  ▼.  Stark,  t 
ScanL  618;  Gold  v.  Johnson,  69  DL  68; 
Spafford  v.  Beach,  8  DougU  (Mich.)  160; 
Davidson  v.  Gaston.  16  Minn.  880,  (GIL 
808).  Compare  Anthony  v.  Hnmphriea» 
9  Ark.  176. 
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exeoation  antil  consummated  by  sale.  Before  that  period  there  is  no 
change  either  of  property  or  possession,  and  no  reason  to  hold  the 
levy  to  be  a  satisfaction.**  ^  But  a  retam  of  '^land  delivered" 
on  an  elegit  is  a  legal  satisfaction  of  the  jadgment.^  And  so  where 
A  judgment-creditor  makes  a  valid  levy  of  bis  execution  on  land 
in  which  the  debtor  has  an  estate  for  his  own  life,  and  the  debtor's 
interest  in  such  land  and  its  income  are  set  off  to  such  creditor  at 
a  yearly  value,  to  continue  for  a  term  of  years  **  should  the  debtor 
so  long  live,**  in  full  satisfaction  of  the  execution,  the  judgment- 
debt  is  satisfied  by  such  levy,  although  the  debtor  dies  before 
the  expiration  of  the  term  of  years  for  which  the  land  was  set  off.^ 
And  a  judgment  is  satisfied  when,  under  proceedings  ordered  by 
the  proper  court,  the  lands  of  the  defendant  are  seized,  sold,  and 
conveyed  by  the  sheriff  to  the  plaintiff,  he  bidding  for  them  the 
amount  of  the  judgment  with  the  interest  and  costs.^ 


S  1007.    liOvy  on  Penonalty. 

It  was  the  doctrine  of  the  common  law,  and  has  been  quite  gener- 
ally held  in  this  country,  that  a  levy  of  execution  upon  sufficient  per- 
sonal property  of  the  judgment-debtor  to  pay  the  judgment  operates 
per  se  as  a  satisfaction  and  extinguishment  of  the  judgment.^  This 
doctrine  proceeds  upon  the  principle  that  after  the  debtor's  property 
is  removed  from  his  possession  by  seizure  on  execution,  he  should 
not  be  held  to  any  further  liability  under  the  judgment,  and  the  plain- 
tiff's remedy,  for  failure  of  actual  satisfaction,  is  against  the  sheriff 


>**Be8zley  v.  Prentiti,  18  Bm.  ft  Mar. 
97. 

^  Hlnealy  v.  Hann,  6  Hsrr.  (Del.)  980. 

» Thomas  v.  PlatU,  48  K.  H.  629. 

>*  Walker  v.  Powen,  104  TJ.  8.  840. 

w  Clark  y.  Withers,  1  8alk.  828;  Slie 
V.  Finch,  2  Rolle,  67;  Bpeake  v.  Rich- 
ards, Hohart,  206;  Campbell  v.  Pope, 
Hempst  271;  Jackson  v.  Bowen,  7 
Cow.  18;  Shepard  ▼.  Rowe,  14  Wend. 
260;  Hunt  v.  Breading,  2  Berg.  &  R.  87» 
14  Am.  Doc.  690;  Cathcart'i  Appeal,  18 


Pa.  Bt  481;  Marshall  v.  Morris.  18  Ga. 
186;  Campbell  v.  Spence,  4  Ala.  648,  89 
Am.  Dec  801;  Toung  ▼.  Read,  8  Terg. 
296;  Case  v.  Adams.  8  Ohio,  228;  Frank 
V.  Braskett,  44  Ind.  92;  Burr  v.  Men- 
denhall,  80  Ind.  49;  Smith  v.  Hnghes, 
24  111.  270;  MarUn  v.  Charter,  27  Ul.  294; 
Trigg  ▼.  Harris,  49  Mo.  176;  Blair  v. 
Caldwell,  8  Mo.  868;  People  ▼.  Chisholm, 
8  CaL  29;  Barber  v.  Reynolds^  44  CaL 
619. 
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or  his  depnty.***  At  any  rate,  a  levy  under  an  exeontion  npon  snffi- 
eient  personalty  to  satisfy  the  same  is  a  satisfaction  of  the  judgment 
at  least  so  far  as  to  discharge  third  persons  who  are  liable  collater- 
ally or  as  sureties  therefor,  and  the  release  of  the  property  from  the 
levy  thus  made,  without  the  consent  of  the  parties  so  liable,  cannot 
revive  their  liability.*" 


§  1008.    SatisfiBU^on  by  Iiovy  la  not  Absolnte. 

The  better  doctrine,  and  the  one  now  generally  accepted,  is  that  a 
levy  of  execution  upon  sufficient  personal  property  of  the  debtor  to 
discharge  the  judgment  is  to  be  considered  as  no  more  than  a  pri$$uB 
facie  satisfaction,  or  satisfaction  9ub  modo,  and  that  the  presumption 
arising  therefrom  is  liable  to  be  rebutted,  on  the  part  of  the  plaintifF, 
by  evidence  of  any  one  of  a  number  of  combinations  of  eireumstaneea 
which,  without  his  own  fault  or  the  sherifTs,  prevented  the  levy  from 
furnishing  actual  satisfaction  of  the  judgment.***  As  stated  by  the 
eourt  in  New  Tork:  **  There  are  some  old  cases  in  which  dicta  are 
found  that  a  levy  upon  sufficient  property  to  satisfy  an  execution  is  a 
satisfaction,  but  that  doctrine  has  long  since  been  exploded.  Where 
a  sheriff  levies  upon  sufficient  property,  and  through  his  negligence  or 
misconduct  it  is  lost,  destroyed,  or  otherwise  disposed  of,  so  that  the 
defendant  is  deprived  of  the  benefit  of  it,  there  is  no  doubt  it  should 
be  regarded  as  a  satisfaction  of  the  execution,  and  the  plaintiff  must 


^  HuDt  V.  Breading.  18  Berg.  &  R  87, 
U  Am.  Deo.  S96. 
WMalford  v.  Estadillo,  28  Cal.  94 
^  United  States  v.  Dashiel,  8  Wall. 
e88;  Folsom  v.  Chealey,  8  N.  H.  488; 
HcBride  v.  Bank,  28  Barb.  476;  Den- 
vrey  v.  Fox,  28  Barb.  622;  People  v. 
Hopson,  1  Denio,  674;  Voorbeea  v. 
Oro8,  8  How.  Pr.  262;  Green  v.  Burke, 
28  Wend.  490;  Peck  v.  Tiffany,  2  K.  Y. 
4.51;  Lyon  v.  Hampton,  20  Pa.  8t  46; 
Carr  v.  Weld,  19  N.  J.  Eq.  819;  BanU 
V.  "M  cClennan,  14  N.  J.  £q.  120;  In  re 
King,  2  Dev.  841, 21  Am.  Dea  886;  Peay 
▼.  Fleming,  8  Hill  Cb.  97;  Ordinaiy  v. 
fipann,  1  Rlcb.  429;  McElwee  v.  Jeff- 
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reys,  7  8.  Car.  888;  Foster  v.  Riitber- 
ford,  20  Ga.  676;  Cbiaolm  v.  CSiittendeii, 
46  Ga.  218;  Overby  v.  Hart,  68  Ga.  4M; 
Walker  v.  McDoweU,  4  8m.  A  Mar.  118^ 
48  Am.  Dec  476;  McNntt  v.  Wilcox,  1 
Freem.  Cb.  116;  Wade  v.  Watt,  41  Miaa. 
248;  Doe  d.  Sbelton  v.  Hamilton.  88 
MiBS.  496,  67  Am.  Dec.  148;  McQiniu  v. 
Lillard,  4  Bibb,  490;  Curtis  v.  Boot,  88 
lU.  867;  French  v.  8nyderp  80  m.  848, 88 
Am.  Dec.  198;  Trenary  v.  Cbeever,  48 
ni.  88;  Lncas  v.  Cassaday,  8  Greene 
(lowaX  806;  First  Kat  Bank  v.  Rogers, 
18  lUnn.  407,  (GiL  876);  97  Aul  Dec.  888; 
Bennett  v.  McGrade,  lA  Miim.  184,  (GIL 
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in  sach  case  seek  his  remedy  against  the  sheriff.  Bat  where  the 
debtor  has  neither  paid  the  debt  nor  been  deprived  of  his  property, 
the  simple  act  of  levying  apon  it  is  not  a  satisfaction,  whether  the 
•debtor  has  beeix  permitted  to  retain  the  property  either  by  his  own 
misconduct,  or  by  his  request,  or  the  voluntary  act  of  the  officer, 
because  neither  works  any  wrong  to  him."  ^**  This  rule,  as  will  be 
eeen,  is  sustained  by  the  greater  weight  of  authority,  and  in  some 
states  it  has  been  established  by  overruling  the  cases  sustaining  the 
earlier  doctrine.  But  the  conflict  of  authority  is  more  apparent  than 
real,  for  the  cases  holding  the  strict  rule  generally  concur  in  admit- 
ting  certain  exceptions,  the  effect  of  which  is  practically  to  reduce  it 
to  the  form  above  enunciated.  Important  consequences  may  be 
deduced  from  the  rule  as  it  stands  at  present.  For  example,  it  is  no 
defense  to  an  action  on  a  judgment  that  an  execution  has  been  issued 
and  levied  on  the  defendant's  property  to  a  sufficient  amount  to  dis* 
charge  the  judgment.^  The  presumption  of  satisfaction  arising 
from  such  a  levy  may  be  rebutted  by  proof  that  actual  satisfaction 
was  not  received  through  the  insufficiency  of  the  proceeds  of  the 
levy.'**  It  may  also  be  rebutted  by  proof  that  satisfaction  could  not 
have  resulted  from  the  levy  on  account  of  senior  executions  or  other 
prior  liens.^  So  again,  it  may  be  rebutted  by  proof  that  the  prop- 
erty was  removed  from  the  plaintiff's  possession  by  process  of  law.'** 
Again,  where  the  chattels  levied  on  are  abandoned  and  left  in  the 
•debtor's  possession,  or  restored  to  him  at  his  request  or  for  his  benefit, 
no  satisfaction  of  the  judgment  can  be  presumed  to  ensue.'**  Thus 
where  the  debtor,  on  a  levy,  gives  a  note  with  collaterals,  and  there- 


iMPeck  V.  Tiffany.  8  N.  T.  461,  400. 

>«WsddeU  V.  Elmendorf,  6  Denio, 
447. 

^NewBom  v.  McLendon,  6  Ga.  898; 
Candle  v.  Dare,  7  Ark.  46:  Moody  v. 
Harper,  88  Miss.  615;  Bibb  v.  Jones,  7 
How.  (IfisB.)  897;  McNnit  v.  Wilcox.  1 
Freem.  Oh.  116;  Chandler  v.  Higgint, 
109  Ul.  602. 

1*7  People  V.  Hopson,  1  Denio,  674; 
Hanness  v.  Bonnell.  28  N.  J.  Law.  169; 
NewBom  v.  McLendon.  6  Ga.  892;  Horn 
▼.  Robs,  80  Ga.  210,  65  Am.  De&  621; 


Peay  v.  Fleming.  8  Hill  Ch.  97;  Come- 
linB  V.  Burford.  88  Tex.  808. 

i»Bean  v.  Seyfert,  18  Fhila.  884; 
Banks  v.  Evans.  10  Sm.  A  Mar.  85.  48 
Am.  Dec.  784;  Alexander  v.  Polk,  89 
MisB.  787. 

»  United  States  v.  Dashiel.  8  WalL 
688;  Churchill  v.  Warren.  8  N.  H.  898. 
9  Am.  Dec  78;  Ostrander  v.  Walters, 
8  Hill  (N.  T.).  889;  Peck  v.  Tiffany.  8 
N.  Y.451;  Cummin's  Appeal.  9  Watta 
&  S.  78;  Sasscer  v.  Walker.  6  Gill  &  J. 
108,  86  AuL  Dec  878;   Binford  v.  Al* 

(1188) 


§  1009 


LAW  OF  JUDQIIXHTIi 


[Ch.25 


upon  goods  seized,  and  which  woald  have  been  soffieient,  are  restored, 
and  he  promises  to  pay  the  note  oat  of  a  partioalar  land,  hot  makes 
default,  the  judgment  is  not  to  be  considered  as  satisfied.'*  Bot  ii 
mast  be  remembered  that  suoh  a  levy  is  at  least  so  far  a  satisfaction 
of  the  judgment  as  to  throw  upon  the  plaintiff  the  burden  of  proving 
either  that  it  was  insufficient,  or  that  its  proceeds  were  applied  to  the 
extinguishment  of  prior  lienfi.  or  that  it  was  otherwise  unproductive, 
and  made  so  without  fault  in  the  plaintiff  or  the  levying  officer.^ 


§  1009.    Belease  of  Froperty  on  Forthcomlxig  Bond. 

In  several  of  the  states  it  is  provided  by  statute  that  where  prop* 
erty  levied  on  is  surrendered  on  a  forthcoming  bond,  and  the  bond 
is  forfeited,  a  new  judgment,  on  the  bond,  thereupon  springs  into 
existence,  without  any  further  formalities  and  by  mere  force  of  the 
statute;  and  accordingly  it  is  held  that  the  original  judgment  is 
merged  in  the  statutory  judgment  and  thereby  satisfied  and  extin- 
gu  ished J*  But  in  some  other  states,  where  the  mere  forfeiture  of 
the  forthcoming  bond  gives  an  inchoate  right  to  take  judgment,  bat 
does  not  amount  to  an  actual  judgment  of  itself,  it  is  held  that  each 
forfeiture  will  not  operate  as  a  merger  and  satisfaction  of  the  original 
judgment.**  In  Pennsylvania,  when  an  execution  is  levied  on  per- 
sonal property,  but  the  sale  is  prevented  by  an  interpleader  issue  at 


8ton,4Dev.  861;  Stone  v.  Tucker.  8 
Bail.  406;  Morton  v.  Walker.  7  How. 
(Miss.)  664;  Cornelius  v.  Burford,  28 
Tex.  202;  Allen  y.  Johnson,  4  J.  J.  Mar. 
286;  Williams  v.  Bowdon,  1  Swan,  282; 
Trapnall  v.  Richardson.  18  Ark.  648, 
68  Am.  Dec.  888;  Biscoe  T.  Sandefar, 
14  Ark.  668;  Williams  v.  Boyce.  11  Mo. 
687;  Thomas  v.  Cleveland,  88  Mo.  126; 
First  Nat  Bank  v.  Rogers,  16  Minn. 
881,  (Qil.  806);  Wright  v.Yoang.  60reg. 
87. 

i«Holbrook  v.  Champlin,  1  Hoff.  Ch. 
14a  And  see  First  Nat  Bank  v.  Rog- 
ers, 16  Minn.  881.  (QiL  806.) 

^^  Newsom  v.  McLendon,  6  Ga.  889. 
See  also  First  Nat  Bank  v.  Rogers,  18 
Minn.  407.  (Gil.  876);  97  Am.  Dec.  288. 
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^Witherspoon  v.  Spring.  8  How. 
(Miss.)  60.  82  Am.  Dec.  810;  Bank  of  U. 
a  V.  Fatten.  6  How.  (Miss.)  800,  85  Am. 
Deci  428;  Davis  v.  Hoopes,  88  Misa.  178 
(compare  Benton  v.  Crowder,  7  Sm.  4k 
Mar.  186);  Kelly  v.  Garvin,  12  Ark.  618; 
Frazier  v.  McQaeen,  20  Ark.  68;  Doug- 
las V.  Twombly,  25  Ark.  124;  Lipscomb 
V.  Grace,  26  Ark.  281.  7  Am.  Rep.  607; 
Harrison  v.  Wilson.  2  A.  K.  Mar.  647; 
Young  V.  Read,  8  Yerg.  296.  See  alao 
Hojt  V.  Hudson.  12  Johns.  207;  Tajlor 
V.  Hulme.  4  WatU  A  a  407;  Cox  v. 
Reed,  27  Dl.  484. 

^Cole  V.  Robertson,  6  Tbx.  9S%,  06 
Am.  Dec.  784;  Fatten  v.  Hamner,  88 
Ala.  807;  Crawford  v.  Bank,  6  Ala.  6Qu 
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the  instanoe  of  a  olaimant  who  gives  bonds  and  to  whom  the  prop- 
erty is  thereupon  surrendered  by  the  sheriff ,  the  levy  cannot  be 
regarded  as  a  satisfaction  of  ttie  judgment.^^ 


I  1010.    Sale  on  Execution. 

Where  property  of  the  debtor  is  sold  on  execution,  and  the  sale  is 
not  annulled  or  set  aside,  the  judgment  is  satisfied  to  the  extent  of 
the  net  proceeds  of  the  sale.^*  And  where  the  property  is  purchased 
by  the  judgment-plaintiff  himself,  for  the  amount  due  him,  the  judg- 
ment is  wholly  extinguished.*^  80  where  money  is  realized  on  an 
execution  sufficient  to  satisfy  the  judgment  and  returned  into  court, 
but  by  agreement  of  parties  is  withdrawn  and  deposited  in  a  bank, 
which  becomes  insolvent,  the  judgment  is  satisfied.^^^  But  the  pos- 
session of  money  by  the  sheriff,  arising  from  the  sale  of  lands,  suffi- 
cient to  satisfy  a  judgment  earlier  than  that  under  which  the  sale 
was  made,  is  not  per  se  a  satisfaction  of  such  earlier  judgment.  The 
prior  judgment-creditor  may  waive  his  priority  in  favor  of  a  subse- 
quent one,  without  working  an  extinguishment  of  his  judgment,  which 
may  be  satisfied  out  of  any  other  land  originally  bound  by  it.^^'  And 
conversely,  the  redemption  by  a  junior  judgment-creditor  of  lands 
sold  on  execution,  is  not  a  satisfaction  of  his  judgment  either  in  law 
or  equity,  although  the  premises  to  which  he  acquires  title  by  such 
redemption  are  worth  more  than  the  amount  paid  by  him  to  redeem 
the  same  from  the  original  purchaser  at  the  sheriff^s  sale.*^  If  the 
sale  was  invalid,  the  question  is  different.  The  invalidity  may  have 
been  caused  by  defects  or  irregularities  in  the  process  or  in  the  adver* 
tisement,  uncertainty  in  the  description  of  the  property,  or  other  simi- 
lar causes.  It  is  generally  held,  in  such  a  case,  that  where  the  plaintiff 
is  compelled  to  return  the  property  or  account  for  its  proceeds,  the 
court  will  entertain  his  motion  to  set  aside  the  satisfaction  and  issue 
a  new  execution.^    But  if  the  invalidity  of  the  sale  is  attributable  to 

1^  Rice  V.  Qroff,  58  Pa.  8t  lie.  ^  Bank  of  Penna  ▼.  Winger,  1  Rawle, 

i«  Halcombe  v.  Loudermilk,  8  Jones  895, 18  Am.  Dec.  688. 

(N.  Car.),  491.  i«  Van  Home  v.  McLaren,  8  Page, 

i«  Eleinhenz  v.  Phelps,  6  Hun.  568.  285. 

i«  Cake  V.  Bird  (Pa.).  15  AH.  Rep.  774  u^Townsend  v.  Smith.  20  Tex.  465; 
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the  faot  that  the  debtor  had  no  title  or  interest  whatever  in  the  prop* 
erty  sold,  the  more  approved  dootrine  appears  to  be  that,  whore  the 
creditor  himself  purchases  the  property,  the  judgment  is  finally  and 
irrevocably  satisfied  and  the  law  courts  have  no  power  to  set  it  aside  or 
grant  him  relief.^  But  this  doctrine,  it  must  be  admitted,  is  opposed 
by  a  very  respectaUe  body  of  authorities.^  And  however  it  may  be 
at  law,  the  courts  of  equity  will  relieve  a  creditor  from  the  oonae- 
quences  of  his  purchase  at  such  an  invalid  sale.^ 


1 1011.    TaUng  Defendant  on  Ga.  Sa. 

The  arrest  and  imprisonment  of  the  defendant  on  a  writ  of  eaptoB 
ad  gatufaciendum  is  a  satisfaction  of  the  judgment  against  him  in 
such  a  sense  that,  while  such  imprisonment  lasts,  no  proceedings  can 
be  taken  against  his  property.***  But  in  case  of  a  judgment  against 
several  joint  debtors,  the  arrest  of  one  does  not  prednde  the  subse- 
quent taking  of  the  others.** 


I  1018.    BlBoharge  of  Defendant  from  Onstody. 

At  common  law,  the  discharge  of  the  defendant  from  custody  under 
a  ea.  sa.,  by  the  voluntary  act  of  the  plaintiff,  operated  in  law  as 
an  absolute  satisfaction  of  the  judgment.^  Bo  where  a  plaintiff 
recovered  separate  judgments  against  two  joint  trespassers,  and  sued 


70  Am.  Dec.  400;  Smith  y.  Reed,  6S 
Cal.  845;  Gooch  y.  Atkins,  14  Mass. 
879;  Farmer  v.  Sassen,  68  Iowa,  110,  18 
N.  W.  Rep.  714;  Arnold  y.  FoUer,  1 
Ohio,  45& 

m  Thomas  v.  Qlazener  (Ala.),  8  South. 
Rep.  168;  Salmond  y.  Price,  18  Ohio, 
868,  888;  HoUieter  ▼.  DilloD.  4  Ohio  St 
107;  Hal  combe  y.  Loudermilk,  8  Jones 
<N.  Car.),  491;  Freeman  y.  CaldweU,  10 
Watts,  10;  Lansing  y.  Quackenbush,  6 
Cow.  88. 

u*  Cross  v.  Zane,  47  CaL  608;  Scherr 

Y.  Eimmelman,  68  Cal.  812;  Adams  y. 

Smith,  6  Cow.  280;  Ritter  y.  fienshaw,  7 

Jowa,  98;  Tudor  v.  Tujlot,  26  Yt  441 

(1186) 


^  Warner  v.  Helm,  1  Gilm.  280;  Hea- 
ry  y.  Keys,  6  Sneed,  489;  Hair  y.  Graig» 
8  Blackf.  298;  Price  y.  Boyd,  1  Dawip 
486. 

>M  Bank  of  Beloit  v.  Beale.  7  Bosw. 
611;  Fassett  v.  Tallmadge,  16  Abb.  Pr. 
206. 

i^Penn  v.  Remsen,  24  How.  Pr.  608; 
Raymon  v.  Butterworth,  189  Haas.  471» 
1  N.  B.  Rep.  126.  See  also  Kaason  t. 
People,  44  Barb.  847;  Chapman  v.  Hart» 
n  Wend.  4L 

»•  CatUin  V.  Kemot,  8  a  &  K.  a  796; 
Bonesteel  y.  Garlinghoose,  60  Barik 
888;  King  v.  Goodwin,  ISMaas.  6IL 
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ont  execution  on  one  of  the  judgments,  ander  which  the  defendant 
was  committed  to  prison,  and  afterwards  the  assignee  of  both  judg- 
ments Rave  a  written  direction  to  the  sheriff  to  discharge  the  defend- 
ant in  custody,  it  was  held  that  the  judgment  against  the  other 
defendant  was  thereby  also  discharged,  and  the  remedy  upon  both 
judgments  was  gone.'^  But  the  rigor  of  this  rule  has  been  relaxed 
in  various  states  by  statutes  or  judicial  decisions.  And  it  is  now 
held  that  further  proceedings  upon  the  judgment  are  not  precluded 
if  the  defendant  regains  his  liberty  by  an  escape,*"  or  by  the  act  of 
the  law,^  or  by  a  discharge  under  the  insolvent  laws,^  or  by  reason 
of  the  plaintiff's  refusing  to  pay  the  prison  fees.***  And  in  at  least 
one  state,  by  statute,  no  discharge  of  a  debtor  from  imprisonment  on 
an  execution,  by  the  creditor's  consent  or  otherwise,  operates  to  dis- 
charge the  debt  or  the  judgment  on  which  the  execution  issued.*** 


§  1013.    OumtilatlTe  Judgments. 

It  ia  held  that  a  judgment  is  not  satisfied  by  the  recovery  of  another 
judgment  in  another  court  in  an  action  brought  upon  the  first  judg- 
ment; to  extinguish  the  first  judgment,  the  second  judgment  must  in 
fact  be  satisfied.*"  But  if  judgments  founded  upon  the  same  cause 
of  action  are  recovered  against  the  same  defendant  in  several  differ- 
ent  states,  a  payment  of  one  of  them  is  a  satisfaction  of  all.***  The 
payment  by  a  sheriff  of  a  judgment  recovered  against  himself,  for  his 
failure  to  make  the  money  on  an  execution,  is  not  a  satisfaction  of 
ihe  original  judgment,  unless  the  defendant  adopts  the  payment  and 
insists  upon  it  as  a  satisfaction  of  the  judgment  against  himself.** 
Where  a  judgment  is  obtained  against  a  defendant  in  an  attachment, 
and  afterwards  a  judgment  for  the  whole  amount  is  rendered  in  the 

>''Ea88on  V.  People,  44  Barb.  849.  mdden  v.  Sanoders,  3  R  L  891;  Nar- 

ittCobarn  v.  Palmer,  10  Cush.  27a  din  v.  Battle,  8  East.  87. 

tt»BoDe8teel    v.    Garlinghouse,     CO  >«  Abbott  v.  Osgood,  88  N.  H.  280. 

Barb.  88&  '"Mumford  v.  Stocker,  1  Cow.  178; 

^Owen  V.  Gloyer.  2  Cranch  a  (X  Grlewold  v.  HiU,  2  Paine.  492. 

^78;  Strode  v.  Broadwell.  86  111.  419.  ^^^Tarver  v.  Rankin.  8  Ga.  210. 

w  Prentiss  v.  Hinton,  6  Blackf.  85;  i^Poe  v.  Darrah,  20  Ala.  288,  06  Am. 

Deo.  19a 
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Bame  suit  against  the  garnishee,  the  latter  judgment  does  not  extin- 
gnish  the  former.^^ 


Pabt  YI.    Entbt  of  Satisfaotiok  ok  thb  Bbcobd. 

I  1014.    Entry  of  Satlsfaotion  when  Ordered. 

When  a  judgment  is  f ally  paid,  and  the  plaintiff,  upon  application 
of  the  defendant,  refuses  to  acknowledge  satisfaction,  the  court  will 
compel  him  to  enter  satisfaction  at  his  own  expense  and  to  pay  the 
costs  of  the  motion  for  that  purpose.^*'  But  satisfaction  of  a  judg- 
ment cannot  he  ordered  to  be  entered  because  of  any  matter  accruing 
before  its  rendition.^  And  if  the  judgment  is  regular  on  its  face, 
and  the  facts  concerning  payment  are  controverted,  the  court  should 
not  order  an  entry  of  satisfaction  without  awarding  an  issue.^  Nor 
will  the  court  order  such  entry  unless  all  the  parties  interested  are 
brought  before  it  and  have  an  opportunity  to  be  heard.^'*  Neither 
should  the  court  entertain  jurisdiction  of  such  a  motion  as  to  any  of 
the  parties,  unless  it  is  to  be  a  satisfaction  entirely  and  to  all.^'  In 
some  of  the  states,  by  statute,  penalties  are  provided  against  a  judg* 
ment-creditor  who  neglects  or  refuses  to  satisfy  a  judgment  of  record 
when  the  same  has  been  paid,  within  a  certain  period  after  being 
requested  to  do  so.  But  it  is  held  that  it  must  be  shown  that  he  was 
personally  requested  to  enter  satisfaction;  a  request  made  to  the 
attorney  who  conducted  the  suit  for  the  plaintiff  is  insufficient.^ 


M  Price  ▼.  HiRgiDS,  1  Litt  278. 

w  Briggs  y.  Thompson.  20  Johns.  294 
In  the  case  of  Medford  ▼.  Dorsey,  2 
Wash.  C.  C.  467,  there  was  judgment 
on  an  award  that  the  defendant  pay  so 
much  on  receiving  from  the  plaintiff 
an  indemnity  against  certain  claims; 
the  plaintiff  afterwards  refused  to  give 
the  indemnity:  and  on  the  defendant 
paying  more  claims  (against  which  he 


was  to  be  indemnified)  than  the  amount 
of  the  Judgment,  the  court  ordered 
satisfaction  to  be  entered  on  the  Judg- 
ment 

i<B  Jarman  y.  Saunders,  64  K.  Car.  867. 

!>•  McCutcheon  v.  Allen.  96  Pil  8t 
819. 

IT*  Matter  of  Beers,  6  Rob.  (K.  Y.)648. 

VI  Long  V.  Shackelford.  25  Miss.  569. 

vsMarston  y.  Try  on,  106  Pil  St.  87a 
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§  1016  •    Nature  and  Effect  of  Entry. 

The  fiatisfaotion  of  a  judgmeni  is  prima  facie  evidence  of  payment 
or  a  gift ;  its  legal  efiFect  is  the  extingQishment  of  the  debt.^^  But  it 
is  said  that  an  entry  of  satisfaction,  indorsed  on  the  judgment,  is  in 
the  nature  of  a  receipt  for  the  amount  thereof,  and  maybe  explained, 
qualified,  controlled,  or  even  contradicted  by  parol  evidence  .^'^  An 
entry  on  the  docket  of  the  filing  of  a  receipt  of  part  of  the  sum  due 
on  a  judgment  against  two,  in  full  of  the  whole  judgment  against  one, 
is  not  a  legal  entry  of  satisfaction,  nor  is  it  a  release  of  the  judg- 
ment.^" In  a  case  in  Pennsylvania,  it  appeared  that  execution  was 
issued  on  a  judgment,  and  the  defendant  tendered  the  debt,  interest, 
and  costs  to  the  plaintiff,  and  then  obtained  a  rule  why  he  should  not 
be  allowed  to  pay  the  same  to  the  sheriff  in  full  satisfaction  of  the 
judgment.  The  rule  was  made  absolute  and  the  sheriff  returned  the 
execution  "stayed  by  order  of  court.**  It  was  held  that  this  amounted 
to  no  more  than  an  inferential  satisfaction  of  the  judgment,  as  it 
would  not  be  clear  and  sufficient  notice  to  one  searching  the  title  that 
the  lien  of  the  judgment  was  discharged.^" 

§  1016.    Striking  Off  Mistaken  or  Fraudulent  Entry. 

If  an  entry  of  satisfaction  of  a  judgment  be  made  upon  the  record 
by  mistake,  by  fraud,  or  by  falsely  personating  the  plaintiff,  the 
court  where  the  record  is  has  an  undoubted  right,  upon  proof  o|  the 
facts  and  notice  to  the  parties,  to  strike  off  such  improper  entry.^^ 
So  a  plaintiff  whose  judgment  is  entered  satisfied  by  an  attorney 
who  had  no  authority  to  make  the  entry  may  maintain  an  action  or 
application  to  have  the  entry  cancelled.^'*    Where  an  entry  of  satis- 


17S  Kerr's  Appeal,  104  Pa.  St  282; 
Packard  v.  Hill,  7  Cow.  484 

iwStewart  v.  Armel,  62  Ind.  598. 

»» Campbell  v.  Booth,  8  Md.  107. 

»« Allen  V.  Conrad.  61  Pa.  St.  487. 

*57  Murphy  v.  Flood,  2  Grant,  411; 
RuBsen  V.  Nelson.  99  N.  Y.  119,  1  N  E. 
Rep.  814;  Ackerman  v.  Ackerman,  44 


N.  J.  Law,  178;  Armstrong  v.  Harper, 
65  Ala.  528;  State  v  Young,  82  Eans. 
292,  4  Pac  Rep.  809;  Bogle  v.  Bloom, 
86  Kans.  512, 18  Pac.  Rep.  798;  Wilson 
V.  Stillwell,  14  Ohio  St.  464;  Cohen  v. 
Camp,  46  Mo.  179.  Compare  Romain  v. 
Garth,  5  Thomp.  &  C.  861. 
^7i  Freeman  v.  Paul,  105  Ind.  451,  5  N. 
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faction  of  a  jodgment  is  made  under  an  agreement,  and  the  defend- 
ant fails  to  perform  the  conditions  of  the  agreement,  the  plaintiff 
is  entitled  to  an  order  vacating  the  entry  and  placing  the  jodgment 
in  gtatu  quo.^  And  where  the  judgment-creditor  wrongfully  applies 
funds  realized  from  collateral  security  to  the  payment  of  his  judg- 
menty  the  entry  of  satisfaction  will  be  stricken  off  and  the  defendant 
admitted  to  a  defense.^  While  summary  proceedings  upon  motion 
are  generally  available  for  the  purpose  of  procuring  the  cancellation 
of  a  fraudulent  or  mistaken  entry  of  satisfaction,  yet  it  is  held  that 
if  there  is  couflicting  evidence  upon  the  material  questions  of  fact, 
the  court  should  not  make  its  determination  upon  mere  ex  parte  affi- 
davits, but  should  put  the  party  to  a  regular  action.^  Where  a 
judgment-debtor  gives  a  new  obligation  for  the  claim  to  the  plaintiff, 
who  thereupon  marks  the  jodgment  satisfied,  at  the  request  of  the 
debtor,  the  latter  cannot  have  the  satisfaction  stricken  off,  and  the 
judgment  opened,  on  the  ground  that  the  original  transaction  was 
usurious.^ 


§  1017.    Belease  and  Disoharge  of  Judgment. 

A  parol  release  of  a  judgment  is  sufficient  in  equity,  but  a  consid- 
eration is  necessary  to  support  it;  it  is  not  enough  that  it  is  in  writ- 
ing, if  without  a  consideration.^  An  attorney  at  law  has  no  power, 
except  by  special  authority  from  his  client,  to  release  the  client's 
judgment,  where  the  j  odgmen t  has  not  been  paid  or  satisfied.^  Where 
a  jodgment-debtor  obtains  possession  of  a  discharge  of  the  judg- 
ment, withoot  a  compliance  with  the  conditions  on  which  it  was  to 
be  delivered,  and  the  discharge  is  not  filed  with  the  clerk,  nor  satis* 
faction  entered  on  the  record,  the  judgment  remains  in  full  force.^ 


B.  Rep.  764;  VoeU  v.  Kelly,  64  Wis.  504. 
S6  N.  W.  Rep.  586;  Turaan  v.  Temke, 
64  111.  286. 

»>  Stuart  ▼.  Peay.  21  Ark.  117. 

ut  Guthrie  v.  Reid,  107  Pa.  St.  261. 
See  aUo  GelBsiuger's  Appeal  (Pa.),  4 
Atl.  Rep.  844. 

^Chapman  ▼.  Blakeman,  81  Eans. 
684,  8  Pac.  Rep.  277.    See  also  Dwight 
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y.  St  John,  26  N.  T.  208;  Teates  T. 
Mead.  65  Miss.  82,  8  Sooth.  Rep.  651. 

»>Read*s  Appeal  (Pa.),  17  AtL  Rep. 
621. 

u*  Whitehin  ▼.  Wilson,  8  Penr.  ft  W. 
405,  24  Am.  Dec.  826.  See  Davis  y. 
Bowker,  1  Nevad.  487. 

^  Rounsavllio  y.  Hazen,  88  Sana.  71, 
6  Pac  Rep.  422. 

»  Crosby  y.  Wood,  6  N.  T.  862. 
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[The  references  are  to  sections.] 


A. 

ABATEMENT, 

jQdgment  od  plea  fn,  U  18,  14. 
when  final,  i.  30. 
not  a  bar  to  second  suit,  il.  696. 

ABSENCE, 

of  attorney,  as  ground  for  opening  default,  i.  843. 

ABSENT  DEFENDANTS* 

Jurisdiction  over,  how  acquired,  i.  227  et  seq. 

AOCIDENT. 

as  ground  for  vacating  Judgment,  1.  837. 
as  ground  for  enjoining  Judgment,  i.  383. 

AOCOBD  AND  SATISFACTION, 

as  defense  to  action  on  Judgment,  iL  976. 

ACCOUNT, 

Judgment  quod  computet^  i- 17. 

decree  settling  accounts  when  final,  i.  88. 

Judgment  by  default  upon,  when  final,  i.  89. 

of  executor,  settlement  of,  in  probate  court,  when  conclusive,  ii.  644« 

current,  an  inseverable  cause  of  action,  ii.  736. 

ACQUITTAL, 

of  goods  seized  under  excise  or  revenue  laws,  ii.  800. 
of  vessel,  in  prize  cases,  ii.  814. 

ACTION, 

to  set  aside  Judgment,  i.  802. 

premature,  dismissal  of,  no  bar  to  new  suit,  ii.  714. 

on  tort,  when  inseverable,  ii.  738. 

on  Judgment  from  another  state,  ii.  867-880. 

form  of,  ii.  873. 

requisites  of  declaration,  Ii.  874,  875. 

authentication  of  record,  ii.  876-87a 
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ACTION— Gontinned. 

defenses  to,  ii.  881-898. 
Jurisdictional  inquiries,  ii.  894-915. 
on  assigned  judgment,  in  name  of  assignee,  ii.  940.  95L 

ACTIONS  ON  JUDGMENTS, 

judgment  as  cause  of  action,  ii.  958. 

judgment  must  be  final  and  in  force,  ii.  959. 

effect  of  pending  appeal,  ii.  9(>0. 

judgments  of  inferior  courts,  ii.  961. 

suits  on  decrees  in  cliancery,  ii.  962. 
parties  to  action  on  judgment,  ii.  968. 
requisites  of  declaration,  ii.  964. 

declaring  on  judgments  of  inferior  courts.  Ii.  965. 

averments  of  jurisdiction,  iL  966. 

statutes  regulating  jurisdictional  ayerments,  ii.  967. 
evidence,  ii.  968. 

action  on  lost  or  destroyed  record,  ii.  969. 
defenses  to  actions  on  judgments,  ii.  970. 

plea  of  nul  tiel  record,  ii.  971. 

want  of  jurisdiction,  ii.  972. 

fraud,  ii.  973. 

errors  and  irregularities,  ii.  974. 

payment,  ii.  975. 

accord  and  satisfaction,  ii.  976. 

discharge  in  bankruptcy,  ii.  977. 

arrest  and  imprisonment  of  debtor,  ii.  978* 

equitable  defenses,  ii.  979. 
amount  of  recovery,  ii.  980. 
interest  on  judgments,  ii,  981. 

rate  of.  how  determinf*d.  ii.  982. 

on  decrees  in  equity^  ii.  983. 

compounding  interest,  ii.  984. 
limitation  of  actions  on  judgments,  ii.  985. 

ADMINISTIIATOB, 

judgment  wrongly  entered  against,  may  be  changed  to  one  de  bonis, 

i.  i55. 
Judgment  against,  no  lien  on  the  estate,  i.  409. 
scL  /a.  against  to  revive  judgment  against  decedent,  i.  490. 
is  in  privity  with  intestate,  ii.  559.  ^ 

not  in  privity  with  heirs,  ii,  560. 
d.  6.  n..  not  in  privity  with  his  predecessor,  ii.  562. 
principal  and  ancillary,  not  in  privity,  iL  563. 
not  in  privity  with  probate  purchaser,  ii.  564. 
of  deceased  partner,  not  in  privity  with  survivor,  ii.  566. 
sureties  of,  when  bound  by  judgment  against,  ii.  589. 
appointment  of,  conclusive,  ii.  639. 

settlement  of  accounts  of,  in  probate  court,  when  conclusive,  ii.  644. 
action  on  judgment  against,  ii.  968. 

ADMIRALTY, 

decrees  in,  lien  of,  i.  416. 

decrees  in,  conclusive  at  law,  ii.  521. 

decrees  in,  when  are  in  rem,  ii.  796-798. 

foreign  decrees  in,  conclusiveness  of,  ii.  814-817. 
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ADMISSION, 

criminal  sentence  may  be  offered  as,  in  subsequent  civil  suit»  ii.  529. 
judgment  as  an.  ii.  608. 

ADYEBTISEMENT, 

of  process  against  non-resident,  i.  23L 

AFFIDAVIT. 

to  confession  of  Judgment,  i.  62. 

of  merits,  on  motion  to  Yacate  Judgment,  i.  347. 

form  and  requisites  of,  i.  947. 
of  defense  to  action  on  foreign  judgment,  ii.  893. 

AFTER-ACQUIRED  PROPERTY, 

bound  by  lien  of  existing  judgment,  i.  432. 
order  of  priority  of  liens  upon,  i.  460. 

AGENT, 

confession  of  Judgment  by,  i.  54. 

when  bound  by  Judgment  against  principal,  il.  578. 

assignment  of  judgment  by,  ii.  941. 

when  authorizeid  to  receive  payment  of  judgment,  ii  986« 

AGREED  JUDGMENTS, 
conclusiveness  of,  ii.  705. 

AGREEMENT, 

for  extension  of  Judgment-lien,  validity  of,  i.  465. 

ALIMONY, 

•  cannot  be  awarded  against  non-resident  without  personal  serTice  of  pro- 
cess, ii.  933. 

AMBIGUITY, 

construction  of  ambiguous  Judgment,  i.  123. 

AMENDMENT, 

of  statement  upon  confession  of  judgment,  i.  66. 
statutes  of,  in  connection  with  arrest  of  judgment,  i.  96. 
of  judgments,  during  the  term,  i.  153. 

after  the  term,  i.  154. 

correction  of  clerical  errors,  i.  155. 

of  judgment  against  executor,  i.  155. 

supplying  omissions,  i.  156. 

reforming  and  perfecting  judgment,  i.  157. 

judicial  errors  not  to  be  corrected  by,  i.  158. 

amount  of  judgment  is  amendable,  i.  159. 

amendment  in  respect  to  parties,  i.  160. 

what  courts  have  power  to  amend,  i.  161. 

time  of  applying  for,  i.  162. 

may  be  granted  though  appeal  is  pending,  L  162. 

method  of  applying  for,  i.  163. 

notice  of  application,  i.  164. 

what  evidence  will  justify,  1.  165. 

method  of  making  corrections,  i.  166. 

allowance  of,  is  discretionary^  i.  167. 
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AMENDMENT^Continned. 

urisdiotioQ  of  equity  in  respect  to,  i.  168. 
effect  of»  on  third  persons*  L  169. 

AMOUNT  OF  RECOVEBY. 

most  be  stated  in  the  Judgment,  i.  3, 118. 
uncertainty  of,  renders  judgment  interlocutor/t  i.  25. 
of  confessed  Judgment,  i.  73-75. 

liquidation  of,  by  clerk  of  court,  L  74. 

inclusion  of  attorney  fees,  i.  75. 
assessment  of  damages  on  default,  i.  90,  91,  139L 

amount  of  recovery,  i.  92. 
must  be  stated  with  precision,  i.  118,  150. 
ascertainment  of,  by  reference  to  other  parts  of  recordt  L  118b 
must  be  expressed  in  American  money,  i.  118. 
use  of  numerals  to  designate,  i.  118. 
cannot  be  greater  than  plaintiffs  demand,  i.  188. 
amount  indorsed  on  summons  as  limit  of,  1. 140. 
prayer  for  relief  as  measure  of  recovery,  i.  141. 
Judgment  must  follow  verdict  in  respect  to,  i.  142. 
allowance  of  credits,  i.  143. 
tender,  counterclaim,  offer  of  compromise,  i.  144. 
in  case  of  Joint  parties,  i.  145. 
affirmative  relief  to  defendant,  i.  146. 
including  interest,  i.  147. 

conditions  in  Judgment  as  to  payment  of,  i.  148. 
statutory  damages,  i.  149. 

Judgment  designating  medium  of  payment,  i.  151. 
Judgment  for  coined  money,  i.  152. 
amendment  of  Judgment  in  respect  to,  i.  159. 
excessive  amount,  effect  on  yalidity  of  Judgment,  i.  267. 
fraudulent  alteration  of,  ground  for  enjoining  Judgment,  i.  368. 
must  be  certain,  before  Judgment  creates  lien,  i.  407,  40B. 
in  action  on  sister  state  Judgment,  ii.  880. 
in  action  on  domestic  Judgment,  ii.  980. 

ANCILLABY  ADMINISTRATOR, 

not  in  privity  with  principal  administrator,  ii.  563. 

ANNULLING  JUDGMENTS, 
See  Yaoatino  JuDamsNTs. 

ANSWER, 

filing  of,  prevents  Judgment  by  default,  i.  86. 

APPEAL. 

final  and  interlocutory  Judgments,  i.  20-49. 

from  Judgments  by  confession,  i.  77. 

from  Judgments  by  default,  i.  95. 

entry  of  Judgment  n.  p.  U  after  decision  of,  i.  128. 

whether  pendency  of,  prevents  amendment  of  Judgment  below,  i.  162. 

does  not  lie  from  refusal  to  amend  Judgment,  i.  167. 

Joint  Judgment  void  as  to  one,  must  be  reversed  as  to  all»  L  211. 

terminates  Jurisdiction  of  court  below,  i.  243. 

presumptions  in  support  of  judgment  on,  i.  288. 

ixom  order  setting  aside  judgment,  i.  354. 
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remedy  by,  must  be  exhausted  before  equity  will  enjoin  Judgment*  L  863. 

effect  of,  on  Hen  of  Judgment,  i.  479. 

effect  of,  on  conclusiyeness  of  judgment,  11. 510,  685. 

effect  on  oonclustveness  of  foreign  judgment,  ii.  S46. 

pending,  no  defense  to  action  on  sister  state  Judgment,  H.  882. 

pendency  of,  when  baxa  action  on  domestic  judgment,  ii.  960. 

APPEABANCE, 

gives  jurisdiction  to  enter  default,  i.  88. 
for  infant  defendant,  by  guardian  or  attorney,  i.  195. 
as  a  waiver  of  process,  i.  225. 
by  attorney,  presumed  to  be  authorized,  i.  225,  272. 
by  attorney,  unauthorized,  as  ground  for  vacating  Judgment,  i.  325. 
as  ground  for  enjoining  Judgment,  i.  874. 

APPELLATE  COUBTS, 

have  power  to  amend  records,  i.  161. 
conclusiveness  of  judgments  of,  ii.  527. 

ABBITBATION, 
See  Awards. 

ABBEST  AND  IMPBISONMENT, 

of  debtor,  as  defense  to  actjon  on  Judgment,  ii.  978. 
as  satisfaction  of  Judgment,  iL  1011,  1012. 

ABBEST  OF  JUDGMENT, 

at  common  law  and  in  modem  practice,  i.  96. 
when  motion  in  arrest  should  l^  made,  i.  97. 

too  late  after  Judgment  entered,  i.  97. 
grounds  for  arrest  of  Judgment,  i.  98. 

only  for  matter  of  record,  i.  98. 

for  demurrable  faults,  i.  98. 

defect  of  parties,  i.  99. 

misjoinder  of  plaintiffs,  i.  99. 

insufi&cient  or  faulty  declaration,  i.  100. 

tiUe  defective  in  Itself,  i.  100. 

not  for  technical  or  formal  omissions,  i.  100. 

Joinder  of  good  and  bad  counts,  i.  101. 

misjoinder  of  causes  of  action,  i.  102. 

objections  to  the  Jury,  i.  103. 

misconduct  of  jury  not  ground  for  arrest,  i.  108. 

irregular  or  defective  verdict,  i.  104. 

deficiency  of  evidence,  i.  105. 

formal  defects  in  the  Judgment,  i.  105. 

ASSESSMENT  OF  DAMAGES, 

on  Judgment  by  default,  i.  90,  139. 
what  eyidence  proper,  i.  91. 
amount  of  the  recovery,  i.  92. 

ASSIGNMENT, 

Judgment  is  not  an,  i.  5. 
of  Judgments,  ii.  940-957. 

effect  of  assignment  at  common  law,  ii.  940. 
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who  may  assign  Judgments,  ii.  941. 

what  Judgments  assignable,  il.  942. 

assignment  of  future  Judgment,  ii.  948. 

assignment  of  part  of  Judgment,  ii.  944. 

mode  of  assignment,  ii.  945. 

statutory  mode  of  assignment,  ii.  946. 

equitable  assignment,  iL  947. 

title  passing  to  assignee,  11.  94b. 

rights  as  against  assignor,  ii.  949. 

implied  warranty  that  Judi?ment  is  payable,  il.  949. 

notice  of  assignment,  ii.  950. 

right  of  assignee  to  sue,  ii.  951. 

rights  as  against  Judgment-debtor,  ii.  952. 

assignee  takes  subject  to  equities,  ii.  953. 

set-off  of  Judgment  against  Judgment,  ii.  954. 

▼acation  or  reversal  of  Judgment  in  assignee's  hands,  ii.  955. 

latent  equities  of  third  persons,  ii.  956. 

priority  between  assignments,  ii.  957. 

ASSUMPSIT. 

former  Judgment  admissible  as  evidenoe  under  general  Issue  in,  ii.  785. 

lies  on  foreign  judgment,  il.  848. 

not  proper  form  of  action  on  sister  state  Judgment,  ii.  873. 

ATTACHMENT, 

order  dissolYing,  when  final,  i.  36. 

of  non-resident's  property,  as  a  source  of  jurisdiction,  L  229,  il.  904. 

what  property  bound,  i.  230. 
judgment  in,  not  impeachable  collaterally,  1.  246. 
proceedings  in,  are  not  in  rem,  ii.  801. 

ATTOBNEr, 

warrant  of,  to  con  fess  Judgment,  i.  51,  61. 

confession  of  judgment  by,  i.  54. 

requisites  of  warrant  of,  i.  61. 

fees  of,  may  be  included  in  confessed  Judgment,  i.  75. 

appearance  by,  for  infant  defendant,  i.  195. 

appearance  by,  when  authority  may  be  denied,  1.  225,  272. 

unauthorized  appearance  by,  as  ground  for  vacating  Judgment,  i.  325. 

absence  of,  caused  by  illness,  as  ground  for  vacatinff  judgment,  i.  339. 

negligence  of,  no  ground  for  opening  judgment,  1.  341. 

misunderstanding  of,  1.  342. 

unavoidable  absence  of,  i.  343. 

fraud  of,  i.  344. 
authority  of,  to  receive  notice  of  motion  to  yacate  judgment,  1.  346. 
may  make  affidavit  of  merits,  when,  i.  347. 

unauthorized  appearance  as  ground  for  enjoining  judgment,  L  374. 
negligence  of,  no  ground  for  enjoining  Judgment,  1.  375. 
absence  or  sickness  of,  as  excuse  for  not  defending  action  at  law,  i.  883. 
appearing  for  non-resident  defendant,  authority  of,  nuiy  be  denied,  IL 

903. 
has  no  power  to  assign  judgment,  ii.  941. 
lien  of,  when  superior  to  rights  of  assignee  of  Judgment,  11. 956. 
authorized  to  receive  payment  of  Judgment,  11.  986. 

in  money  only,  ii.  987. 
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ATTORNEY— Continued. 

unauthorized  entry  of  satisfaction  by,  will  be  cancelled,  ii.  101d« 
no  power  to  release  or  discbarge  judgment,  \U  1017* 

AUDITA  QUERELA, 

as  a  process  for  vacating  Judgments,  I.  2&9» 
practice  on,  i.  299. 
grounds  for,  1.  299. 

AUTHENTICATION, 

of  foreign  Judgments,  requisites  of,  ii.  849. 

of  recoM  of  judgment  from  a  sister  state,  ii.  876-87 J. 

completeness  of  the  record,  ii.  877. 

records  of  courts  of  Confederate  states,  ii.  876, 

attestation  of  clerk,  ii.  878 

seal  of  the  court,  11.  878. 

certificate  of  judge,  ii.  879. 
of  ]ustlce*s  judgment  from  another  state,  ii.  937. 

AWARDS, 

are  not  properly  judgments,  i.  I. 
not  to  be  impeached  collaterally,  i.  249. 
conclusiveness  of.  il.  526. 
may  be  conclusive  upon  title  to  land,  ii.  667. 
as  bar  to  action  at  law,  ii.  688. 

upon  submission  of  '*all  matters  in  difference,"  are  conclusive  upon  all 
set-offs  and  counterclaims,  ii.  762. 


BAIL, 

bound  by  Judgment  against  principal,  ii.  587. 

BAILOR  AND  BAILEE, 

judgment  for  or  against  one  binds  the  other,  ii.  581. 

BANKRUPT, 

judgment  against,  when  void,  1. 187.* 
adjudication  against,  not  reviewable  collaterally,  i.  248. 
effect  of  bankruptcy  on  lien  of  judgments,  i.  474. 
discharge,  as  defense  to  sci,  fa,  to  revive  judgment,  i.  495. 
must  seasonably  plead  his  discharge,  ii.  760. 
adjudication  of  bankruptcy  is  judgment  in  rem^  ii.  807. 
effect  of  foreign  adjudication  in  bankruptcy,  ii.  824. 
defense  to  action  on  judgment  from  another  state,  ii.  891. 
defense  to  action  on  domestic  judgment,  ii.  977* 

BILL  IN  EQUITY, 

relief  prayed  in,  as  limit  of  recovery,  i.  141. 

bill  of  review,  i.  301. 

for  injunction,  requisites  of,  I.  893. 

Judgment  on  demurrer  to,  for  want  of  equity,  fs  conclusive,  11.711. 

dismissal  of,  when  a  bar,  ii.  720. 

dismissal  of,  without  prejudice,  il.  721. 

merits  presumed  to  have  been  considered,  ii.  722. 
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diBmissal  for  want  of  proBecutlon,  it.  723. 

to  obtain  set-off  of  mutual  judgmeotst  ii«  lOOL 

BLANKS, 

in  judgment-entry*  effect  of*  L  118. 

BOABDS, 

of  municipal  ofi&oerst  rulings  of,  when  oondnslye,  fi.  532. 

BOND, 

Joint,  is  merged  by  recovery  against  one  obligor,  ii.  770. 
otherwise  if  joint  and  several,  ii*  774. 

BOOK  ACCOUNT. 

is  an  inseverable  cause  of  action,  ii.  786. 

BOOKS, 

for  entry  of  Judgments* — effect  of  entry  in  wrong  book,  1.  Ill, 

BOUNDARIES, 

conclusiveness  of  decree  establishing,  ii.  812. 

BUBDEN  OF  FBOOF, 

to  establish  estoppd*  is  on  party  setting  it  up,  ii.  629. 

0. 

CANADA* 

law  of,  as  to  foreign  Judgments,  ii.  884. 

CAPIAS  AD  SATISFACIENDUM. 

taking  defendant  on,  destroys  lien  of  Judgment,  i.  478. 
satisfies  the  Judgment,  ii.  1011. 

CASUALTY, 

as  a  ground  for  vacating  Judgment*  i.  837. 
sickness  of  defendant,  i.  838. 

CAUSE  OF  ACTION, 

illegality  of,  as  ground  for  vacating  Judgment,  i.  83L 

merger  of,  in  Judgment,  ii.  674. 

identity  of,  with  that  set  up  in  former  suit,  ii.  726. 

test  of  identity,  ii.  726. 
second  action  proceeding  on  different  theory,  iL  738. 
entire,  cannot  be  split  up  into  two  suits,  ii.  784. 
two  distinct,  need  not  be  Joined  in  one  action,  ii.  74^ 

though  founded  on  same  facts,  ii.  745. 
successive,  may  be  separately  sued,  ii.  747. 
Joint,  is  merged  by  one  recovery,  ii.  770. 

otherwise  if  joint  and  several,  ii.  774*  777,  779. 
.   not  merged  in  foreign  Judgment,  ii.  847. 
merged  in  Judgment  of  a  sister  state,  iL  864. 
sister  state  Judgment  as  a,  ii.  867-880. 
passes  by  assignment  of  Judgment,  ii.  948. 
domestic  Judgment  as  a,  ii.  958-962. 
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CEBTIORARI. 

Jiabecu  oorpus  cannot  take  the  place  of»  L  255. 

CESTUI  QUE  TBU8T, 

when  bound  by  Judgment  against  tra8tee»  ii.  586« 

CHRISTMAS  DAY, 

validity  of  judgments  rendered  on»  i*  182. 

CITATION  (See  also  Process). 

essential  to  Jurisdiction,  i.  220,  221. 
statutes  regulating  mude  of,  i.  222. 

CITIZENS. 

state  bas  full  Jurisdiction  over  its  own,  i.  227. 

Jurisdiction  of  non-residents,  how  acquired,  i.  227  d<  Mg. 

order  of  naturalization  is  in  rem,  iL  804. 

of  another  state,  not  bound  without  personal  servioe,  ii.  901. 

may  be  constructively  summoned,  ii.  907. 

as  defendants  in  divorce,  ii.  926. 

CITY  OFFICEBS, 

rulings  of,  when  conclusive,  ii.  532. 

dVILITEB  M0BTUU8. 

Judgment  against,  la  void,  L  187. 

CLEBK  OF  COURT, 

may  confess  Judgment  against  himself,  i.  54. 

liquidation  of  amount  of  confessed  judgment  by,  L  74. 

entry  of  Judgment  by  default  by,  i.  88. 

entry  of  judgment  on  verdict  by,  i.  110. 

entiy  of  Judgment  in  wrong  book,  i.  111. 

remedy  against,  for  improper  entry,  i.  118. 

errors  of,  corrected  by  entry  nunc  pro  tunOf  1.  131. 

errors  of,  corrected  after  the  term,  i.  155. 

attestation  of  foreign  Judgment  by,  ii.  878. 

Justice  acting  as,  in  authenticating  judgments,  ii.  937. 

when  authorized  to  receive  payment  of  judgment,  ii.  986. 

CODE  NAPOLEON, 

provisions  of,  as  to  foreign  Judgments,  iL  833. 

CODES, 

Judgments,  orders,  and  decrees  under  the,  i.  L 

Anal  judgments  under  the,  i.  22. 

confession  of  judgments  authorized  by,  1.  50-^2. 

require  estoppel  by  former  judgment  to  be  pleaded,  ii.  789. 

COGNOVIT, 

Judgment  entered  upon,  i.  15,  60. 

COINED  MONEY, 

Judgment  expressed  to  be  payable  in,  1. 152. 

COLLATERAL  IMPEACHMENT  OF  JUDQMBNIS. 
the  rule  against,  i.  245. 
to  what  Judgments  the  role  applies,  L  248. 
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COLLATERAL  IMPEACHMENT  OF  JUDGMENTS— Continued. 

tax  judgmentBt  i.  247. 

adjudications  in  bankruptcy,  i.  248. 

awards,  L  249. 

judgments  of  inferior  courts,  L  250. 

co-ordinate  courts,  i.  251. 
what  constitutes  a  collateral  attack,  i.  252. 
proceedings  to  prevent  execution  of  judgment,  i.  253. 
proceedings  on  habeas  earpust  i.  254^-259. 

general  doctrine  stated,  i.  254. 

errors  and  irregularities  not  reviewable,  i.  255. 

jurisdiction  may  be  inquired  inio,  i.  256»  258. 

constitutionality  of  statutes,  i.  257. 

sufficiency  of  indictment,  i.  259. 
to  what  parties  the  rule  applies,  i.  260. 
for  errors  and  irregularities,  i.  261. 

mistakes  in  the  judgment,  i.  262. 

irregular  or  defective  service,  i.  263. 

objections  as  to  parties,  i.  264. 

legal  disability  of  parties,  i.  265. 

disqualification  of  judge,  i.  266. 

judgment  for  excessive  amount,  i.  267. 

insufficiency  of  evidence,  i.  268. 

illegal  or  insufficient  cause  of  action,  i.  269. 
for  want  of  jurisdiction,  i.  270-289. 

jurisdiction  of  superior  courts  presumed,  i.  270. 

silence  or  incompleteness  of  record,  i.  271. 

appearance  by  attorney,  i.  272. 

jurisdictional  recitals  cannot  be  contradicted,  1.  278. 

decision  of  court  on  its  own  jurisdiction,  L  274. 

cases  denying  conclusiveness x>f  record,  i.  275. 

arguments  on  the  point,  i.  276. 

Jurisdiction  not  presumed  against  the  record,  i.  277. 

judgment  void  on  its  face,  i.  278. 

superior  courts  exercising  special  powers,  i.  279. 

proceedings  founded  on  constructive  service,  i.  28L 

Judgments  of  inferior  courts,  i.  282. 

superior  and  inferior  courts  distinguished,  i.  283. 

probate  courts,  i.  284. 

federal  courts,  i.  285. 

of  justices  of  the  peace,  i.  286. 

record  of  inferior  court,  showing  Jurisdiction,  concluBlye,  i.  2B7i 

no  presumption  of  validity  on  appeal,  i.  288» 

in  case  of  foreign  judgments,  i.  289. 
for  fraud,  by  parties  and  privies,  i.  290. 

fraud  in  procuring  the  judgment,  i.  291. 

fraud  in  the  cause  of  action,  i.  292. 

creditors  may  show  fraud,  i.  293-295. 

false  testimony,  i.  296. 
of  probate  decrees,  ii.  634. 

of  sentences  of  foreign  admiralty  courts,  ii.  818-82L 
foreign  judgments  in  personam,  ii.  835. 
judgments  rendered  in  a  sister  state,  ii.  853-860. 

for  want  of  jurisdiction,  ii.  894  et  #eg. 

for  fraud,  ii.  916  et  eeg. 
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OOLLATEBAL  SECURITY, 

Jadgment  on,  does  not  merge  original  debt,  it.  746« 

COLLUSION, 

collateral  impeachment  of  Jadgment  by  creditors  for»  1.  2SS-2&S* 

as  a  groand  for  vacating  jadgment,  1.  821. 

of  attorney,  groand  for  vacaUng  judgment,  i.  344. 

destroys  effect  of  judgment  as  res  Judieatot  ii.  508. 

COMITY, 

as  groand  of  recognition  of  foreign  judgments,  ii.  831, 

COMMISSIONEB  OP  PATENTS. 

decision  oft  when  conclusive,  ii.  531. 

COMMON  REOOVBBY, 

condusiveness  of  judgment  in,  ii.  648. 

COMPLAINT, 

must  state  a  cause  of  action,  to  justify  entry  of  default,  I.  M. 
insufficient  or  faulty,  when  cause  for  arresting  judgment,  i.  100. 
relief  asked  in,  as  measure  of  recovery,  i.  138,  14L 

COMPOUNDINa  FELONY, 

judgment  founded  on  agreement  for,  when  enjoined,  1.  379. 

COMPROMISE, 

judgment  taken  in  violation  of  agreement  for,  will  be  enjoined,  i.  873. 
agreement  for,  mast  be  pleaded  in  defense  to  action,  li.  767. 
as  defense  to  action  on  judgment,  ii.  976. 

COMPTROLLER  OP  THE  CURRENCY, 
decisions  of,  when  conclusive,  li.  531. 

CONCEALMENT, 

fraudulent,  as  ground  for  enjoining  judgment,  i.  371. 

CONCLUSIVENESS  OF  JUDGMENTS, 
judgments  upon  confession,  i.  78. 
judgments  by  default,  1.  87. 
in  general,  see  Res  Judioata. 
for  or  against  third  persons,  ii.  600-608. 
what  points  and  questions  concluded,  ii.  609  €t  seq. 
of  probate  courts,  ii.  633. 
in  ejectment  and  other  real  actions,  ii.  647  et  Beg. 
former  recovery  as  a  bar,  ii.  673  et  seq. 

must  have  been  on  the  merits,  ii.  693. 
defenses  and  counter-claims  concluded,  ii.  754~769« 
when  not  pleaded,  ii.  783-789. 
judgments  in  rem,  ii.  795. 
foreign  judgments  in  rem,  ii.  813-824. 
foreign  judgments  in  personam,  ii.  825  et  seq, 
judgments  rendered  in  a  sister  state,  ii.  853-866. 

CONDEMNATION, 

in  prize  court*  condusiveness  of,  ii.  814-817. 

LAW  JUDG.V.2 — 76 


1902  niDxz* 

CONFEDERATE  STATES, 

coorts  of »  validity  of  their  Jadgments*  L  17S» 
lien  of  judgments  of*  i.  407. 

OONFESSION  OF  JUDGMENT, 
defined*  i.  15. 
In  pending  suit*  i.  50. 
without  action*  i.  51. 
statutes  autiiorizing*  i.  52. 
jurisdiction  of  court  essential  to*  I.  5S. 
who  may  confess  judgment*  i.  54^9. 

infants*  L  54. 

officer  of  the  court*  i.  54. 

agents  and  attorneys*  i.  54. 

trustees*  i.  54. 

married  women*  i.  55. 

husband  to  wife*  i.  56. 

partner,  i.  57. 

joint  defendants*  i.  58.  212. 

otncers  of  corporation*  i.  59. 
eonsent  of  creditor  necessary  to,  i.  60. 
requisites  of  warrant  of  attorney,  i.  61» 
affidavit  that  debt  is  due.  i.  62. 
statement  of  the  indebtedness*  i.  68. 

requisites  of  •  i.  63. 

for  borrowed  money*  i.  63* 

for  goods  sold,  i.  63. 

on  commercial  paper*  i*  63. 

signature  of,  i.  64. 

verification  of*  i.  65. 

amendment  of*  i.  66. 
voidable  for  failure  to  comply  with  statute,  L  67. 
valid  between  parties  though  voidable  by  creditors,  i.  68. 
for  what  judgment  may  be  confessed*  L  69. 

debt  barred  by  statute,  i.  69. 

sum  must  be  certain,  i.  69. 

not  for  damages  in  tort*  i.  69. 

debt  not  yet  due*  i.  70. 

for  future  advances*  i.  71. 

for  contingent  liabilities,  i.  72. 
amount  of  the  judgment*  i.  73. 
liquidation  of  amount  by  clerk*  i.  74* 
inclusion  of  attorney's  fees,  i.  75. 
recording  the  judgment,  i.  76. 
reversing  and  vacating  confessed  judgments*  L  77. 
consequences  and  effects  of,  i.  78, 11.  698. 
if  fraudulent*  may  be  impeached  by  creditorSi  i.  293. 
may  be  set  aside*  i.  809.  318. 
when  may  be  enjoined  in  equity*  i.  373. 
in  ejectment*  whether  conclusive,  ii.  653. 
as  a  bar  to  second  suit,  ii.  698. 
as  cause  of  action  in  another  state*  ii.  868. 

CONFLICT  OF  LAWS* 

effect  of  foreign  judgments*  see  FoREiaN  JuDOxmriB. 
Judgments  of  a  sister  state*  see  Imtbrstats  Law. 
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CONSENT. 

judgment  by,  1. 15. 
decree  by,  L  19. 

of  creditor  to  confession  of  Judgment,  I.  60. 
cannot  confer  Jurisdiction,  1.  217. 
confirmation  of  invalid  judgment  by»  i.  218. 
Judgments  by»  vacation  of»  i.  319. 
Judgment  by,  injunction  against,  i.  358. 
conclusiveness  of,  ii.  705. 

OONSIDEUATUM  EST, 

the  proper  style  of  a  judgment,  i.  2, 115. 

CONSTITUTIONAL  LAW, 

judgments  are  not  contracts  within  the  meanfngof  the  prohibition  against 

impairing  the  obligation  of  contracts,  i.  7>11. 
Judgment  by  default  no  violation  of  right  of  trial  by  juijf  i.  8O9  90. 
control  of  legislature  over  jurisdiction  of  courts,  1.  216. 
legislature  cannot  validate  a  void  judgment,  i.  218. 
citation  cannot  be  dispensed  with  by  law»  i.  221. 
defendant's  right  to  be  heard,  i.  226. 

constitutionality  of  statutes  reviewable  on  haheeu  corpus^  i.  257. 
legislature  cannot  authorize  vacation  of  existing  judgments,  i.  298. 
retroactive  laws  afifecting  lien  of  Judgments,  i.  899. 
statutes  retroactively  abridging  judgment-liens,  i.  463. 
interstate  law  of  judgments  under  the  constitution,  ii.  853  et  seq. 
statute  of  limitations  as  defense  to  action  on  Judgment  from  another 

state,  ii.  892. 

CONSTBUCTION. 

of  ambiguous  judgment,  L  8, 123. 

of  statutes,  as  to  including  judgments  in  the  term  ''contracts.*'  L  11. 

of  statutes  authorizing  confession  of  judgment,  i.  52. 

of  laws  authorizing  constructive  service  of  process,  i.  232. 

CONSTRUCTIVE  SERVICE, 

upon  non-residents,  i.  227-231,  ii.  906. 

statutes  authorizing,  strictly  construed,  i.  232. 

judgments  rendered  on,  may  be  vacated  when.  i.  812. 

as  foundation  for  probate  decrees,  ii.  638. 

in  proceedings  in  rem,  ii.  794,  809. 

as  foundation  for  decrees  in  admiralty,  11.  814,  818. 

as  foundation  for  foreign  judgments  in  personam^  ii.  836. 

in  divorce  proceedings,  ii.  925,  931. 

CONTRACTS, 

judgments  are  not.  1.  7-lL 
cannot  change  nature  of  judgment-lien,  i.  403. 
action  upon,  when  bars  action  of  tort,  ii.  1'1\). 
joint,  merged  by  recovery  against  one  debtor,  ii.  770. 
otherwise  if  Joint  and  several,  ii.  774. 

CONTRADICTORY  JUDGMENT, 
defined,  i.  18. 

CONTINGENT  REMAINDER. 

bound  by  lien  of  judgment,  i.  428* 
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CONTINrUINa  CX)VENANT. 

Buocesslve  actions  for  breach  of,  ii.  748. 

CONVEYANCE, 

unrecorded,  lien  of  Junior  judgment  as  against,  1.  446. 
entered  same  day  with  a  Jadgment,  which  preferred,  i.  45L 

COBAM  NOBIS, 

writ  of  error,  office  and  use  of,  1,  dOO. 

OOBPORATION, 

confession  of  judgment  in  behalf  of,  i.  59. 

Judgment  by  default  against,  i.  81. 

misnomer  of,  does  not  invalidate  judgment  against,  i.  213. 

judgment  against,  when  conclusive  on  stockholders,  ii.  588. 

non-resident,  jurisdiction  of,  how  acquired,  ii.  910* 

assignment  of  judgment  by,  ii.  941. 

CORRECTION  OP  JUDGMENT, 
See  Amendment. 

COSTS, 

judgment  for,  not  final,  i.  81. 

amount  of,  left  blank,  effect  on  Judgment,  f .  118. 

payment  of,  as  condition  to  setting  aside  judgment,  i.  352. 

CO-TENANTS, 

no  privity  between,  ii.  553. 

COUNTERCLAIM  (See  also  Set-Off), 

recovery  of  judgment  upon,  i.  144. 

when  may  be  reserved  for  future  separate  action,  if.  761-769. 
voluntary  allowance  of,  not  conclusive,  ii.  765. 
cross-claims  may  be  reserved,  ii.  767-769. 

COUNTY, 

judgment-lien  binds  only  lands  within  the,  i.  417. 
transfer  of  lien  to  another,  1.  418. 
ruling  of  board  of  officers  of,  when  conclusive,  ii.  582. 
Judgment  against,  when  conclusive  on  tax-payers,  ii.  584. 

COURT  MARTIAL, 

judgments  of,  not  reviewable  collaterally,  i.  250. 
review  of  sentences  of,  on  Ttaheas  corpus,  i.  256. 
conclusiveness  of  judgments  of,  ii.  524. 

COURTS. 

power  of,  to  enter  judgments  nunc  pro  tune,  L  126« 

delay  of,  not  to  prejudice  suitors,  i.  127. 

power  of,  to  correct  their  judgments,  i.  153-161. 

cannot  correct  judicial  errors  by  amendment,  i.  158. 

what  courts  have  power  of  amendment,  i.  161. 

validity  of  judgments  dependent  on  constitution  of,  i.  178. 

de  facto  courts,  i.  173. 

courts  of  Confederate  states,  L  173. 

military  courts,  i.  173. 
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COUBTS^Gontlnned 

time  and  place  of  holding,  when  material  to  validity  of  judgments,  i.  177. 
JariBdiction  of,  1.  215-244. 

derive  power  from  the  sovereign,  i.  216. 

control  of  legislatnre  over  jurisdiction,  1.  216. 
must  have  jurisdiction  of  subject-matter,  1.  240. 

anil  of  the  question  decided,  i.  242. 
judgments  not  to  be  impeached  collaterally,  i.  246. 

inferior  courts,  i.  250. 

co-ordinate  tribunals,  i.  251. 
superior,  jurisdiction  of,  presumed,  1.  270. 
jurisdictional  findings  by,  not  to  be  contradicted,  1.  274. 
exercising  statutory  poweis,  record  must  show  jurisdiction,  i.  279. 

summary  proceedings,  i.  280. 

constructive  service  of  process,  i.  281. 
inferior,  judgments  must  show  jurisdiction,  i.  282. 
superior  and  inferior  distinguislied,  i.  283. 
possess  inherent  power  to  vacate  juilgments,  i.  297. 
discretion  of,  in  opening  judgments,  i.  354. 
power  of  equity  to  enjoin  judgments,  i.  856. 
what  courts  may  enjoin  judgments,  i.  860. 
cannot  control  the  scope  of  judgment-lien,  i.  402. 
de  /aotot  lien  of  judgments  of,  i.  407. 
inferior,  lien  of  judgments  of,  i.  412. 
federal,  lien  of  judgments  of,  i.  413-416. 
jurisdiction  of,  to  revive  judgments  by  sci.fa.^  i.  483. 
character  and  constitution  of,  as  affecting  conclusiveness  of  judgments, 

ii.  516  et  seg. 
of  probate,  judgments  of,  conclusive,  ii.  633. 
decisions  of,  without  jury,  conclusive,  ii.  687. 
prize-courts,  conclusiveness  of  sentences,  ii.  814-817. 
foreign,  constitution  of,  may  be  inquired  into,  ii.  82L 
foreign,  judgments  conclusive,  ii.  825-830. 
foreign,  impeachment  of  judgments  of,  ii.  835. 
of  a  sister  state,  judgments  conclusive,  ii.  853-866. 
cannot  affect  title  to  land  outside  tlie  state,  ii.  872. 
authentication  of  record  from  anotlier  state,  ii.  876-879. 
inferior,  in  another  state,  judgments  conclusive,  ii.  935. 
federal  oonrts  not  foreign  to  state  courts,  11.  Ii38. 
inferior^  actions  on  judgments  of,  ii.  961,  965.  967. 
power  to  set  off  mutual  judgments,  ii.  1000-1005. 
entry  of  satisfaction  of  judgment,  when  ordered,  ii.  1014. 
striking  off  fraudulent  entry  of  satisfaction,  ii.  1016. 

COVENANTS, 

distinct,  breach  of,  gives  distinct  rights  of  action,  ii.  745. 
continuing,  successive  actions  for  breach  of,  ii.  748. 

COVENANTS  FOR  TITLE, 

judgment  against  covenantee  conclusive  evidence  in  subsequent  action 
for  breach  of,  ii.  567  et  #09. 

COVERTURE, 

SeeMARBIBD  WOMBM« 
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GBEDITOBSt 

InterveDing*  not  affected  by  amendment  of  Judgment,  L  169« 
may  impeach  judgment  for  fraud,  1.  29^^295. 
applying  for  vacation  of  Judgment,  L  817. 

CKEDIT8, 

allowance  of,  in  making  up  Judgment,  i.  143. 

CRIMINAL  FBOGEEDINGS, 

Judgment  in,  not  evidence  in  civil  issues,  ii.  629. 

CBOSS-CLAIMS, 

when  not  barred  by  former  recovery,  ii.  767-769. 

CUBTESY, 

estate  by^  bound  by  Judgment-lieo,  i.  427. 


D. 

DAMAGES, 

assessment  of,  on  default,  i.  90-92. 

recovery  limited  to  amount  demanded,  L  188. 

amount  indorsed  on  summons,  i.  140. 

in  case  of  Joint  parties,  i.  145. 

affirmative  relief  to  defendant,  i.  146. 

statutory,  recovery  of,  L  149. 

must  all  be  recovered  in  one  suit  when,  ii.  734  et  seq, 

arising  from  one  tortious  act,  ii.  738. 

distinct  injuries  from  same  tort,  ii.  740. 

continuing,  from  same  tort,  ii.  742. 
in  action  on  Judgment,  ii.  980. 

DATE  OF  JUDGMENT. 

from  what  day,  i.  121. 

entry  of  Judgment  nunc  pro  tuna^  i.  126-187. 

for  purposes  of  lien,  L  441  et  seq. 

DAY, 

fractions  of,  when  may  be  considered,  i.  450,  451. 

DEATH  OF  PARTY, 

entry  of  Judgment  nune  pro  tune  after,  i.  127,  202. 

effect  of,  on  subsequent  Judgment,  L  199>204. 

effect  of  death  of  one  of  several  defendants,  i.  201. 

effect  of,  on  Jndgmeot-lien,  i.  467. 

revival  of  judgment  after,  i.  490. 

not  proved  by  grant  of  administration  on  his  estate,  ii.  640. 

DEBT,  ACTION  OF, 

lies  on  foreign  judgment,  ii.  848. 

proper  form  of  action  on  sister  state  Judgment,  ii.  873. 

DEBTOR  AND  CBEDITOR, 

consent  of  creditor  necessary  to  confession  of  judgment,  {.  60. 

creditor  may  ratify  confessed  judgment,  i.  60. 

relation  of,  provable  by  judgment  between  strangeis,  ii.  60& 
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DECEASED  PARTIES, 

▼alidity  of  Jadgments  against*  L  199-204. 

such  Judgments  voidable  only,  i.  200. 

death  of  one  of  several  defendants,  i.  201. 

Jurisdiction  must  be  acquired  before  party's  death,  i.  203. 

revival  of  Judgment  against,  i.  490. 

actions  on  judgments  against,  ii.  963. 

DECEIT, 

as  ground  for  enjoining  Judgment,  i.  STL 

DECLARATION, 

must  state  a  cause  of  action,  to  justify  entry  of  default,  i.  84. 
insufficient,  when  cause  for  arresting  judgment,  i.  100. 
relief  asked  in,  as  measure  of  recovery,  i.  138. 
sufficiency  of,  not  a  test  of  jurisdiction,  i.  241. 
on  sister  state  Judgment,  requisites  oft  ii.  874. 
on  domestic  Judgment,  ii.  964-967. 

DECREES, 
defined,  i.  1. 

distinguished  from  Judgments  and  orders,  i.  1. 
under  the  codes  of  practice,  L  1. 
formal  style  of,  i.  2. 
classification  of,  i.  19. 
decrees  nM,  J.  19. 
decrees  pro  cor^esso,  i.  19. 
final  and  interlocutory,  i.  20-49. 
taking  bill  jiro  oof\fes8o^  interlocutory, !.  28. 
tesU  of  finality  of,  i.  41. 
further  action  necessary  to  settle  the  equities,  L  42. 

to  execute  the  decree,  i.  43. 
ordering  a  reference,  i.  44. 
directing  an  account,  i.  45. 
dissolving  a  partnership,  i.  47. 
for  foreclosure  of  mortgage,  1.  48. 
sending  issue  out  of  chancery,  i.  49. 
construction  of,  when  ambiguous,  i.  123. 
entry  of;  nunc  pro  tune,  i.  126-137. 
amount  and  character  of  relief  granted,  i.  138-152. 
prayer  for  relief  as  measure  of  recovery,  i.  141. 
affirmative  relief  to  defendant,  i.  146. 
amendment  and  correction  of,  i.  153-169. 
validity  of,  as  affected  by  status  of  parties,  L  187-214. 
against  infants,  i.  197. 

not  to  be  taken  pro  confesso,  i.  197. 

infant's  day  in  court,  i.  197. 
void  against  one,  not  void  against  all,  i.  211. 
validity  of,  dependent  on  jurisdiction,  i.  215-244 
collateral  impeachment  of,  i.  245  et  aeq, 
vacating  and  setting  aside,  i.  297  et  seq, 

by  bill  of  review,  i.  301. 
execution  of,  when  enjoined,  i.  358. 
lien  of,  i.  411. 
in  admiralty,  lien  of,  i.  416. 
conclusiveness  of,  ii.  517,  518. 


1208 

DECREES— Conti  nued. 

of  probate  courts,  when  binding,  ii.  683. 

merger  by  decree  in  equity,  ii.  675. 

dismissing  bill,  when  a  bar,  ii.  720-728. 

in  rem,  ii.  792-812. 

in  admiralty,  ii.  796. 

of  divorce,  effect  of,  in  rem,  ii.  803. 

foreign,  see  Foreign  Judgments. 

of  courts  of  a  sister  state,  see  Imterstatb  Law. 

are  conclusive  on  the  merits,  ii.  858. 

as  a  cause  of  action,  ii.  869. 
•    authentication  of,  ii.  876-879. 

ntU  tiel  record  not  pleadable  to,  ii.  885. 

in  divorce,  validity  of,  ii.  924-933. 

of  the  federal  courts,  ii.  938,  939. 
assignment  of,  ii.  942. 
actions  upon,  ii.  962. 
interest  on,  ii.  983. 
payment  and  satisfaction  of,  see  SATisPArrrroN  of  JTTDeiOENiB. 

DEED, 

unrecorded,  postponed  to  junior  judgment,  i.  446. 

recorded  same  day  with  a  judgment,  which  preferred*  i.  451. 

unrecorded,  |)08tponed  to  assigned  judgment,  ii.  956. 

DE  FACTO  COURTS, 

validity  of  judgments  of,  L  173. 
lien  of  judgments  of,  1.  407. 
conclusiveness  of  judgments  of,  ii.  516. 
foreign,  decrees  of,  are  valid,  ii.  821. 

DE  FACTO  JUDGE, 

validity  of  acts  of,  i.  175. 

judge  out  of  office,  i.  176. 

sentence  by,  not  reviewable  on  hdbeae  eorptu, !.  256. 

judgment  by,  not  impeachable  collaterally*  L  266. 

DEFAULT, 

judgment  by,  defined,  i.  15. 

when  final,  when  interlocutory,  i.  28. 
judgment  of  nil  dicit  and  default,  i.  79,  80. 
against  whom  may  be  taken,  i.  81. 
against  joint  defendants,  i.  82,  209. 
jurisdiction  of  the  defendant,  i.  83. 
defects  in  process  or  service,  i.  83. 
against  non-resident  defendants,  i.  83. 
must  be  founded  on  good  declarationf  i.  84. 
premature  entry  of,  i.  85. 
when  entry  of,  is  proper,  i.  86. 
not  when  plea  is  on  file,  i.  86. 

or  demurrer,  i.  86. 

or  motion  is  pending,  i.  86. 
conclusiveness  of,  i.  87,  ii.  697. 
entry  of,  by  clerk  of  court,  i.  88. 
interlocutory  judgment  when  necessaryt  1.  89. 
assessment  of  damages,  i.  90, 139. 
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DErATTLT— Gontfimed. 

what  evidence  proper,  I.  91. 
amount  of  recovery,  1.  92. 
not  aided  bj  presumptions  on  appeal,  1.  98. 
opening  and  Yacating,  i.  94. 
review  and  reversal  of,  i.  95. 

recovery  limited  to  amount  indorsed  on  summons,  L  140. 
against  married  women,  i.  190. 
against  infants,  i.  196. 
setting  aside,  see  YAOATiKa  Judomsnts. 
as  a  bar  to  second  suit,  11.  697. 

DEFENSES. 

affidavit  of,  required  on  motion  to  open  Judgment*  1.  847. 

technical  or  dishonest,  not  suOlcient  to  justify  vacation  of  judgment, 

L349. 
prevented  by  plaintiff's  fraud,  judgment  will  be  enjoined,  K  869. 
legal*  no  ground  for  enjoining  judgment,  i.  878. 

not  available  at  law,  may  be  set  up  in  equity  after  judgment,  i.  888. 

available  either  at  law  or  equity,  i.  889. 
to  9ci.fa.  to  revive  judgment,  what  admissible,  i.  498>497. 
whatareavailable  to  warrantor  of  title  as  against  a  judgment  evicting 

warrantee,  ii.  568. 
what  are  concluded  by  judgment  by  default,  ii.  697. 
successful  defense  to  one  of  a  series  of  actions  conclusive  as  to  all*  ii. 

751- 
concluded  by  former  judgment  for  plaintiff,  ii.  754-769. 

all  defenses  cut  off  by  former  recovery,  IL  754» 

adverse  title,  ii.  755. 

fraud,  ii.  756. 

agreement  to  compromise*  if.  757. 

payment,  ii.  758. 

usury,  ii.  759. 

discbarge  in  banlcruptcy,  ii.  760. 

matter  available  as  a  set-off,  ii.  761-765* 

equitable,  not  concluded,  ii.  766. 

eross-claims,  ii.  767-769. 
by  one  joint  debtor*  when  enures  to  benefit  of  all,  ii.  778,  781. 
former  recovery,  necessity  of  pleading  it,  ii.  783-789. 
to  action  on  sister  state  judgment,  ii.  881-893. 

plea  of  fraud,  ii.  916-921. 
to  action  on  domestic  judgment,  ii.  970-979. 

want  of  jurisdiction,  ii.  972. 

fraud,  ii.  97a 

error  and  irregularity,  ii.  974. 

payment,  ii.  975. 

accord  and  satisfaction,  ii.  976. 

discharge  in  bankruptcy,  ii.  977. 

arrest  and  imprisonment  of  debtor,  ii.  978. 

equitable  defenses,  ii.  979. 

DEFINITIONS, 
judgment,  i.  L 
decree,  i.  1. 
order,  L  1. 
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DEFIXmOKS— Oontlniied. 
rnotUm,!.  !• 
rule,  L  1. 

of  different  kiods  of  Judgments,  L  lS-18. 
final  Jodgment,  I.  21. 
interlocutory  Judgment,  i.  21* 
final  Older,  L  2L 
arrest  of  Judgment,  1.  96. 
nunc  pro  tune  entry,  L  126. 
TOldable  and  void  Judgments,  1. 170. 
irregular  and  erroneous  JudgmentSi  i.  170. 
Jurisdiction,  i.  215. 
parties  to  a  Judgment,  it  534. 
privity,  ii.  549. 
merger.  iL  674 
meriu,  ii.  694. 
Judgment  in  rsm,  iL  792. 

DELAY, 

when  ban  right  to  liaTe  Judgment  vacated*  L  818. 

DE  MEUOBIBUS  DAMNIS^ 
plaintiff's  election,  iL  782, 

DEMURRER, 

Judgment  on,  i.  18. 

when  final,  i.  29. 
pending,  prevents  Judgment  by  defiinit,  i.  86. 
and  motion  in  arrest,  L  98. 
Judgment  on,  conclusiveness  of,  ii.  707-712. 

DESGRIFTIO  PEBSONJS. 

addition  of,  does  not  change  effect  of  Judgment,  i.  21i. 

DETINUE, 

conclusiveness  of  Judgment  in,  ii.  672* 

DIES  NON  JURIDICUB, 

validity  of  Judgments  rendered  on,  L  182. 

DILIGENGE, 

required  of  party  seeking  to  vacate  Judgment,  i.  813. 
or  enjoin  it  in  equity,  i.  887. 

DI8A.BILITIES, 

persons  under,  how  affected  by  Judgments,  i.  187-205. 
Judgments  against  persons  under,  when  enforceable  in  another 
ii.  888. 

DISCHARGE, 

of  judgment-liens,  i.  469-481. 

In  bankruptcy,  not  reviewable  collaterally,  L  248. 

as  defense,  cut  off  by  judgment,  ii.  760. 

by  foreign  court,  effect  of,  ii.  824. 

as  defense  to  action  on  sister  state  judgment,  ii.  89L 

as  defense  to  action  on  domestic  Judgment,  ii.  977* 
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DISCONTINXTANCE. 

when  ban  a  second  action,  ii.  686.  701. 

DISCOVEBY, 

party  muBt  have  soaght*  before  asking  equity  to  ei^oin  Judgment*  L  885. 

DISQEUBTION, 

of  courts*  as  to  Yacating  judgments*  i.  854. 

DISMISSAL  OF  SUIT. 

Judgment  of,  is  final*  i.  27. 

when  conclusive*  ii.  708. 

dismissal  of  suit  agreed*  ii.  706. 

when  a  bar  to  subsequent  suit,  ii.  713-728. 

for  want  of  jurisdiction,  iL  713. 

premature  action,  ii.  714. 

misconoeiYed  action,  ii.  715. 

on  technical  grounds,  iL  716. 

for  failure  of  evidence*  ii.  717. 

for  defects  in  pleadings*  ii.  718* 

for  defect  or  want  of  parties,  ii.  719. 
dismissal  of  biU  in  equity,  ii.  720. 

without  prejudice,  ii.  721. 

merits  presumed  to  have  been  considered,  ii.  722. 

for  want  of  prosecution*  ii.  723. 

DISQUAUFISD  JUDGE* 

validity  of  acts  of*  i.  174. 

Judgments  <ri!*  when  reviewable  collaterally*  i.  266* 

DIBTBIBUTION* 

decree  of,  in  probate  court*  when  conclusive*  11.  643* 

DIVORCE* 

Judgments  in*  opening  and  vacating*  i.  820. 

for  fraud  and  want  of  jurisdiction,  i.  820. 
decrees  of*  are  in  rem^  ii.  803. 
foreign*  validity  of*  iL  822. 
decrees  in*  from  another  state*  validity  of*  ii.  924-988. 

are  in  remp  ii.  925. 

both  parties  citizens  of  the  state,  ii.  926. 

neither  party  a  domiciled  citizen,  ii.  927. 

domicile  of  one  party  sufficient,  ii.  928. 

domicile  must  be  bona  flde^  ii.  929. 

oonclusiveness  of  findings  as  to  residence*  ii.  980. 

constructive  service  of  process*  ii.  931. 

validity  of  divorce  granted  on  constructive  notice*  ii.  982. 

matters  incidental  to  dissolution  of  marriage*  ii.  933. 

DOCKET* 

entry  of  judgment  upon*  L  110. 

entry  in  wrong  book*  L  111. 

indexing  Judgments,  i.  112. 

entry  of  judgment  on*  when  necessary  to  creation  of  lien,  i.  404. 

indexing,  when  necessary  to  lien,  L  405. 

mistakes  in,  when  affect  lien,  i.  406. 

assignment  of  judgment  upon*  ii.  946. 
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DOLLARS, 

Jadgment  for  money  must  be  expreseeA  in^  1. 118. 

use  of  figures  alone,  i.  118. 
coined,  judgment  for,  i.  152. 

DOMICILE, 

of  pauper,  adjudication  upon,  is  in  rem^  if.  805. 
gives  Jurisdiction  in  divorce  proceedings,  ii.  925-929. 

DORMANT  JUDGMENTS, 

statutes  on  the  subject  of,  i.  462« 

.DOWER, 

right  of,  how  affected  by  lien  of  Judgment,  i.  454. 
proceedings  for,  may  involve  adjudication  of  title,  ii.  665. 

DUE  PROCESS  OF  LAW, 

requires  notice  of  suit  to  defendant,  i.  221. 
requires  opportunity  to  be  heard,  L  226. 


ECCLESIASTICAL  COURTS, 

conclusiveness  of  judgments  of,  iL  523. 
probate  courts,  iL  633. 

EJECTMENT, 

Judgment  in,  when  evidence  against  warrantor  of  title,  ii.  567. 
conclusiveness  of  Judgments  in,  ii.  650-^J6, 

at  common  law,  ii.  650. 

upon  equitable  title,  ii.  651. 

in  action  for  mesne  proQts,  ii.  652. 

confession  of  Judgment,  ii.  653. 

successive  verdicts  and  Judgments,  ii.  654. 

modern  actions  corresponding  to,  ii.  655. 

after-acquired  title  not  barred,  ii.  656. 
not  barred  by  prior  Judgment  in  trespass,  ii.  658. 
former  judgment  admissible  as  evidence  under  general  issue  in.  It.  789. 

ELECTION, 

estoppel  by,  ii.  632,  678. 

between  Joint  and  several  actions,  ii,  775,  780. 

de  meliorilnu  damnis,  ii.  782. 

BLEGIT, 

as  foundation  of  Judgment  lien,  i.  897,  398. 

ENFORCEMENT  OF  JUDGMENT, 

when  restrained  by  equity,  see  Injunction.  ! 

ENTIRE  CAUSE  OF  ACTION, 

cannot  be  divided  for  purposes  of  suit,  iL  734. 
arising  from  tort,  ii.  788. 
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ENTIKETT, 

joint  Judgment  considered  as,  I.  211,  284. 
eannot  be  split  into  two  suits,  ii.  734. 
Judgment  is,  for  purposes  of  suit  on  it,  ii,  73& 

INTBY  OP  JUDGMENT, 

on  deftiolt,  bj  clerk  of  court,  i*  88. 

on  verdict,  i.  106-125. 

defined,  ai^d  distinguished  from  rendition,  i.  106« 

not  essential  to  validity  of  judgment,  1. 106. 

but  necessary  as  evidence  of  it,  i.  106. 
power  and  duty  of  court  to  enter,  1.  107. 
application  and  order  for  judgment,  1.  108. 
signature  of  judge,  i.  109. 
entry  by  cleric,  i.  110. 

inaccurate  entry  does  not  impair  judgment,  i*  llOl 
signature  of  entry  by  clerk,  i.  110. 
entry  in  wrong  book,  effect  of,  i.  111. 
indexint;  the  judgment,  i.  112. 
remedy  against  clerk  for  improper  entiy«  i.  118. 
contents  of  the  judgment,  i.  114. 
form  of  the  judgment,  1.  115. 
designation  of  parties,  i.  116. 
designation  of  property,  i.  117. 
designation  of  amount  recovered,  i.  118. 

effect  of  leaving  amount  blank,  i.  118. 

use  of  figures  to  indicate  amount,  i.  118. 
conditions  in  tlie  judgment,  i.  119. 
entry  against  joint  defendants,  i.  120. 
time  of  entering  judgment  on  verdict,  i.  121. 
date  of  the  judgment;  i.  122. 
construction  of  ambiguous  entry,  i.  128, 
the  judgment- roll  or  record,  i.  124. 
supplying  lost  records,  i.  125. 
entry  nuno  pro  tune,  i.  126-137. 

(See  Nunc  Pro  Tunc  Entbies.) 
amount  and  character  of  relief,  i.  188-152. 
amendment  of  judgment-entries,  i.  153-169. 
unauthorized,  may  be  vacated,  i.  328. 
procured  by  fraud,  will  be  enjoined,  i.  370. 
prior,  gives  prior  lien,  i.  449. 

EQUITABLE  EJECTMENT, 

conclusiveness  of  judgment  in,  ii.  65L 

EQUITIES, 

decree  is  final  if  it  settles  all  the,  i.  42. 
Judgment  lien  subject  to  all  prior,  i.  445. 
assignee  of  judgment  takes  subject  to,  ii.  953. 

but  not  latent  equities  of  third  persons,  ii.  956. 
subrogation  of  stranger  paying  judgment,  ii.  995-999. 

EQUITY  (See  also  Decrseb), 

no  Jorisdiction  to  supply  lost  records  of  law  courts,  i.  126^ 
recovery  in,  when  limited  to  relief  prayed,  1.  141. 
will  not  amend  Judgments  at  law,  L  168. 
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EQUITY^Continned. 

Jarisdiction  of,  oyer  infants,  i.  197. 

vacation  of  decrees  bj  bill  of  review,  i.  801. 

relief  in,  against  judgments  at  law,  1.  856  et  $&g, 

lien  of  decrees,  i.  411. 

equitable  estates  when  bound  by  Judgment-lien,  L  438-4S7. 

will  not  enforce  judgment-lien  which  has  expired  at  law,  1.  468. 

decrees  in,  are  condusiye,  ii.  617,  518. 

decree  in,  as  merger  of  cause  of  action,  ii.  675.  • 

Judgment  on  demurrer  to  bill  for  want  of,  conclusive,  ii.  711. 

dismissal  of  bill  in,  when  a  bar,  ii.  720-724. 

decree  rendered  in  another  state,  as  a  cause  of  action,  ii.  869. 

enjoining  fraudulent  Judgment  from  another  state,  ii.  919. 

actions  at  law  upon  decrees,  ii.  962. 

equitable  defenses  to  actions  at  law,  ii.  979. 

recovery  of  interest  on  decrees,  11.  983. 

subrogi^tion  of  third  person  paying  judgment,  it.  995-999* 

power  to  order  set-off  of  mutual  Judgments»  IL  1001. 

ERROR,  WRIT  OF, 

final  and  Interlocutory  Judgments,  i.  20-49* 

to  Judgment  entered  by  confession,  i.  77. 

to  Judgment  by  default,  i.  95. 

Joint  Judgment  void  as  to  one  must  be  reversed  as  to  all, !.  211. 

habeag  oorptu  cannot  take  the  place  of,  1.  255. 

presumptions  in  support  of  judgment  on,  i.  288. 

coram  nobis f  office  and  function  of,  i.  800. 

remedy  by,  must  be  exhausted  before  equity  will  enjoin  judgmentv  i«  863. 

effect  of,  on  lien  of  judgment,  1.  478. 

ERRORS, 

arrest  of  Judgment  for,  1.  96-105. 

correction  of,  by  entry  nunc  pro  tunc^  i.  131. 

correction  of,  after  the  term,  i.  155. 

Judicial,  not  to  be  corrected  by  amendment,  L  158. 

erroneous  judgments  described,  i.  170. 

do  not  make  judgment  void,  i.  244. 

not  reviewable  on  habeas  corpuSf  i.  255. 

no  ground  for  impeaching  judgment  collaterally«  i.  261* 

nor  for  vacating  judgments,  i.  829. 

nor  for  enjoining  Judgments,  1.  867. 
of  counsel,  equity  will  not  relieve  against,  L  875. 
do  not  destroy  effect  of  Judgment  as  bar  to  second  action,  11.  681* 
foreign  Judgment  in  rem  not  impeachable  for,  ii.  819. 
mistalce  of  law  as  ground  for  impeaching  foreign  Judgment,  ii.  8II* 

mistaken  conception  of  foreign  law,  ii.  84£ 
sister  state  Judgment  not  impeachable  for,  ii.  889. 
no  defense  to  action  on  domestic  Judgment,  ii.  974* 

ESTATE, 

Judgment-creditor  is  not  "purchaser"  of,  by  virtue  of  lien,  i*  400* 
wimt  species  of,  bound  by  Judgment-lien,  i.  417  et  seq. 
equitable,  when  bound  by  Judgment-lien,  i.  48&^7. 
distribution  of,  in  probate  court,  when  conclusive,  ii.  64S» 
in  land,  wheu  bound  by  judgment  in  ejectment,  ii.  647* 
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ESTOPPEL, 

by  verdict  and  Jadgment,  see  Bes  Judicata* 

moflt  be  matual»  ii.  548. 

what  points  and  questions  concluded,  ii.  609  et  $9q. 

inconsistent  positions  in  court,  ii.  632. 

conclusiveness  of  probate  decrees,  ii.  638  et  aeq. 

in  ejectment  and  other  real  actions,  Ii.  647  et  seq. 

by  former  recovery,  see  Formeb  Bbooveby. 

by  election  of  remedies,  11.  678. 

former  judgment,  to  be  a  bar,  must  have  been  on  the  merits,  11.  693. 

certainty  required  in,  ii.  728. 

defenses  and  counterclaims  cut  off  by  judgment  for  plaintiff,  ii.  754r-769. 

by  former  judgment,  necessity  of  pleading  it,  IL  783-789. 

by  judgment  in  remp  see  Judgments  in  Bbm. 

by  foreign  judgment,  see  Foreign  Judgments. 

by  judgment  from  another  state,  see  Interstate  Law. 

EVICTION, 

judgment  of,  as  evidence  against  warrantor  of  title,  ii.  567  et  seq, 

EVIDENCE, 

on  assessment  of  damages  in  default,  i.  91. 
deficiency  of,  no  ground  for  arresting  judgment,  i.  105* 
judgment  speaks  only  by  the  record,  i.  106. 
what  sufficient  to  authorize  nunc  pro  tunc  entry,  i.  185. 
to  justify  amendment  of  judgment,  i.  165. 
sufficiency  of,  not  reviewable  on  habeas  earptUp  i.  255. 

nor  in  any  collateral  proceeding,  i.  268. 
validity  of  judgments  presumed,  i.  270. 
jurisdiction  of  courts  of  record  presumed,  1.  270. 
controverting  jurisdictional  recitals,  i.  273-276. 
false,  collatend  impeachment  of  judgment  for,  i.  296. 
newly-discovered,  as  ground  for  vacating  judgment,  i.  882. 
on  application  for  vacation  of  judgment,  i.  351. 
defects  in,  no  ground  for  enjoining  judgment,  i.  367. 
newly-discovered,  as  ground  for  enjoining  judgment,  i.  386* 
conclusive  effect  of  judgments  as,  see  Res  Judicata. 
criminal  sentences  not  evidence  in  civil  issues,  ii.  529. 
to  identify  parties  for  purposes  of  estoppel,  ii.  547. 
Judgments  as  evidence  for  or  against  third  persons,  ii.  600-608. 
judgment  as  evidence  of  its  own  existence,  ii.  604. 

as  evidence  that  plaintiff  is  a  judgment-creditor,  ii.  605. 

as  evidence  of  facts  provable  by  general  reputation,  ii.  606. 

as  proof  of  title,  ii.  607. 
judgment  as  an  admission,  ii.  608. 
what  points  concluded  by  judgment,  ii.  609  et  eeq, 
to  identify  points  decided  by  former  Judgment,  ii.  623-631. 

parol  evidence  admissible,  ii.  624. 

record  cannot  be  contradicted,  ii.  625. 

parol  not  admissible  to  enlarge  estoppel,  ii.  626. 

general  declaration  or  general  plea,  ii.  627. 

parol  evidence  to  escape  the  estoppel,  iL  628* 

burden  of  proof,  ii.  629. 

what  species  of,  receivable,  ii.  630.  ^ 

when  question  of  law,  when  of  fact,  ii.  63L 
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EVIDEXCE— Continued. 

conclusiyeness  of  probate  decrees,  ii.  683  et  nq. 

death  of  person  not  proved  by  grant  of  adminiatratioii.  il.  640. 

concluBiveness  of  judgments  in  ejectment,  ii.  647. 

estoppel  by  former  judgments,  see  Former  Reoovebt. 

former  judgment,  to  be  a  bar»  must  have  been  on  the  merits.  \L  68B. 

demurrer  to,  judgment  on,  is  conclusive,  ii.  712. 

dismissal  of  suit  for  failure  of,  when  conclusive,  ii.  717* 

to  show  consideration  of  merits  in  former  suit,  ii.  724. 

identity  of,  as  test  of  identity  of  two  causes  of  action,  ii.  726. 

judgment  in  one  of  a  series  of  successive  actions  as  evidence  in  the  next» 

ii..  760. 
successful  defense  to  one  of  a  series  of  actions,  iL  751. 
admissibility  and  effect  of  former  judgment  when  not  pleaded,  IL  783-789. 
Judgments  in  rem,  see  that  title, 
conclusiveness  of  foreign  decrees  in  rem,  ii.  813-824. 

of  foreign  judgments  in  personam,  ii.  825-880* 

of  judgments  from  a  sister  state,  ii.  858. 
authentication  of  record  from  another  state,  ii.  876-879. 
to  show  want  of  jurisdiction  in  foreign  court,  ii.  897. 
in  actions  on  domestic  judgments,  ii.  968. 
to  prove  lost  or  destroyed  record,  ii.  969. 
to  show  payment  and  satisfaction  of  judgment,  ii.  990. 
to  rebut  presumption  of  payment  from  lapse  of  time»  ii.  998. 

EXCHEQUER, 

condemnation  of  goods  in,  is  {n  rem,  ii.  799. 
acquittal  of  goods  in,  ii.  800. 

EXCISE  CASES, 

proceedings  in,  are  in  rem,  ii.  799, 800. 

EXCUSABLE  *  NEGLECT, 

as  ground  for  vacating  judgment,  i.  840. 

EXECUTION, 

order  quashing,  when  final,  i.  86. 

motion  to  quash,  is  collateral  attack  ou  judgment,  f.  258. 

when  restrained  in  equity,  see  Injxtnotigm. 

stay  of,  when  postpones  lien  of  judgment*  i.  457. 

sale  under  junior,  effect  on  elder  lien,  i.  459. 

against  defendant's  body,  destroys  lien  of  judgment,  i.  476. 

revival  of  right  to  issue,  by  sci./a.,  i.  499. 

levy  of,  as  satisfaction  of  judgment,  ii.  1006-1009. 

sale  on,  satisfies  judgment,  ii.  1010. 

arrest  of  defendant  on,  as  satisfaction  of  judgment,  ii.  1011. 

EXECUTOR, 

judgment  against,  may  be  changed  by  amendment  to  one  de  hanii  tst to- 

toria,  i.  155. 
judgment  against,  no  lien  on  the  estate,  i.  409. 
§01,  /a.  against,  to  revive  judgment  against  decedent,  i.  490. 
judgment  against,  as  executor,  does  not  conclude  him  in  his  individual 

capacity,  ii.  586. 
is  in  privity  with  testator,  ii.  559. 
not  in  privity  with  heiis  or  devisees,  iL  560. 
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EXECUTOR— Continued. 

is  iUr  privitj  with  legatee,  ii.  561. 

not  in  privity  with  ancillary  administrator,  li.  568. 

two  executors,  appointed  in  different  states,  are  in  privity,  ii.  563. 

of  deceased  partner  not  in  privity  with  survivor,  ii.  566. 

sureties  of,  when  bound  by  judgment  against,  11.  589. 

grant  of  letters  to,  is  conclusive,  ii.  685. 

settlement  of  accounts  in  probate  court  when  conclusive,  ii.  644. 

EXEMPLIFICATION, 

of  foreign  Judgment,  ii.  849. 

of  judgment  from  a  sister  state.  If.  876-879. 

of  judgment  of  inferior  court  of  another  state,  li.  987. 

EXEMPT  PBOPERTY, 

not  bound  by  judgment  lien,  L  424. 

EX-TERRITORIAL  OPERATION  OF  JUDGMENTS, 
See  Fo&EiGN  Judomemts. 


P. 

FAITH  AND  CREDIT, 

to  be  given  to  the  judgments  of  each  state  in  the  courts  of  the  others,  IL 

858  tft  seq. 
to  be  given  to  federal  judgments  in  the  state  courts,  ii.  988. 

FALSE  RETURN, 

of  service,  ground  for  enjoining  judgment,  i.  877. 

FALSE  TESTIMONY, 

collateral  impeachment  of  judgment  for,  1. 296* 
as  ground  for  vacating  judgment,  i.  828. 

for  enjoining  judji^ment,  i.  872. 

for  impeaching  foreign  judgment,  ii.  844. 

for  impeaching  sister  state  judgment,  ii.  920. 

FEDERAL  COURTS, 

Judgments  of,  not  reviewable  collaterally  in  state  courts,  i.  25L 

reviewing  judgments  of  state  courts  on  habeas  corpus,  i.  257. 

presumption  in  favor  of  judgments  of,  i.  285. 

judgments  of,  not  enjoined  by  state  courts,  i.  360. 

cannot  enjoin  proceedings  in  state  courts,  i.  860. 

lien  of  judgments  of,  i.  418-416. 

conclusiveness  of  judgments  of,  ii.  520. 

bound  by  state  statute  as  to  conclusiveness  of  judgments  fn  real  actions, 

ii.  654. 
not  foreign  to  state  courts,  ii.  938. 
judgments  of,  conclusive  in  the  state  courts,  ii.  988* 
jurisdictiou  may  be  questioned,  ii.  939. 

FEDERAL  OFFICERS, 

decisions  of,  when  conclusive,  i.  580,  581. 

FEIGNED  ISSUE, 

decree  ordering,  not  final,  L  49* 

LAW  JUDG.V.2 — ^77 
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FEME  COVERT, 

See  Mabried  Women. 

FIGURES, 

use  of,  to  designate  amount  of  Judgment,  i.  118i 

FINAL  JUDGMENTS, 

distinguished  from  interlocutoiy,  i.  20-49. 

defined,  i.  21. 

under  the  codes  of  practice,  1.  22. 

orders  affecting  substantial  rights,  i.  22* 

must  be  final  as  to  all  parties,  i.  23* 

must  settle  all  issues,  i.  24. 

uncertainty  of  amount,  i.  25. 

Judgment  of  nonsuit,  i.  26. 

dismissal  of  suit,  i.  27. 

judgment  bj  default,  1.  28. 

decree  taking  bill  pro  cor^ftsso^  i.  28. 

Judgment  on  demurrer,  i.  29. 

Judgment  on  plea  in  abatement,  1. 80. 

Judgment  for  costs,  i.  81. 

granting  or  refusing  extraordinary  remedies,  i.  32. 

on  motion  for  new  trial,  i.  83.     * 

vacating  or  reversing  former  Judgment,  i«  84« 

ordering  interpleader,  i.  85. 

dissolving  attachment,  1.  86. 

order  for  removal  of  cause,  i.  87. 

settling  accounts  of  executors  or  trusteesp  i.  88. 

judgment  in  partition,  1.  89. 

in  condemnation  proceedings,  i.  40* 

tests  of  finality  of  decrees,  i.  41-43. 

decree  ordering  a  reference,  i.  44. 

decree  directing  an  account,  i.  45. 

decree  suspending  rights  until  further  orders*  L  46. 

dissolving  partnership,  i.  47. 

foreclosing  mortgage,  i.  48. 

sending  issue  out  of  chancery,  I.  49. 

when  proper  in  case  of  default,  i.  89. 

when  may  be  set  aside  after  the  term,  i.  8O61. 

interlocutory  judgment  gives  no  lien,  i.  408. 

Judgment  must  be  final  to  have  force  of  retJudioatOt  II.  509* 

or  to  bar  a  second  action,  ii.  695. 
foreign  Judgment  not  enforced  unless  final,  11.  845. 
sister  state  judgment  to  be  available  as  cause  of  action  must  bt  final*  IL 
867. 

so  of  domestic  judgment,  ii  959. 

FINDINGS, 

when  essential  to  validity  of  judgment,  i.  185. 
by  the  court,  when  conclusive,  ii.  687. 

FORCIBLE  ENTRY  AND  DETAINER, 
judgment  in,  conclusive  of  what,  ii.  663. 

FORECLOSURE, 

decree  for,  when  final,  i.  48. 

is  proceeding  ^[tuui  in  rem^  ii.  81 0* 
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FOREIGN  JUDGMENTS, 

create  no  lien,  !•  417. 

against  garniflhee*  concluslye,  ii.  598. 

foreign  judgments  in  rem,  ii.  813-824. 

conclusiveness  of,  ii.  818. 

admiralty  and  prize  sentences,  ii.  814« 

conclusive  of  grounds  of  sentence,  ii.  815. 

grounds  of  condemnation  must  clearly  appear,  11.  816. 

not  conclusive  of  collateral  or  incidental  matters,  ii.  817* 

impeachable  for  want  of  jurisdiction,  ii.  818. 

not  impeachable  for  error,  ii.  819. 

whether  fraud  may  be  shown,  ii.  820. 

objections  to  legality  of  court,  ii.  821*  ' 

foreign  decrees  of  divorce,  ii.  822. 

foreign  probate  decrees,  ii.  828. 

foreign  adjudications  in  bankruptcy,  ii.  824. 
foreign  judgments  inpenanam^  ii.  825-852. 

conclusiveness  on  the  merits,  ii.  825. 

early  English  cases,  Ii.  825. 

distinction  between  foreign  judgment  as  a  cause  of  action  and  as  a 
defense,  ii.  826. 

later  English  decisions,  ii.  827. 

early  American  decisions,  ii.  828. 

recent  American  decisions,  ii.  829. 

arguments  on  the  q^uestion,  ii.  880. 

reason  of  the  recognition  of  foreign  judgments,  IL  881. 

Scotch  law  of,  ii.  832. 

French  law  of,  ii.  833. 

Canadian  law  of,  ii.  834. 

impeachable  for  want  of  jurisdiction,  ii.  885. 

against  non-residents,  ii.  836. 

ex-territorial  service  of  process,  ii.  837* 

plea  negativing  jurisdiction,  ii,  838. 

in  summary  proceedings,  ii.  839. 

repugnance  of  judgment  to  natural  justice,  il.  840. 

local  or  police  regulations  of  foreign  countries  not  enforced,  ii.  841. 

mistake  of  law  as  ground  for  impeaching,  ii.  842. 

mbtaken  conception  of  foreign  law,  ii.  843* 

whether  impeachable  for  fraud,  ii.  844. 

Judgment  must  be  final,  ii.  845. 

effect  of  pendency  of  appeal,  ii.  846. 

no  merger  of  original  ciiuse  of  action,  ii.  847. 

form  of  action  on,  ii.  848. 

pleading  and  exhibiting,  ii.  849. 

statute  of  limitations  pleadable  to,  ii.  850. 
*       of  courts  of  inferior  jurisdiction,  ii.  851. 

foreign  garnishment  proceedings,  ii.  852. 
judgments  of  courts  of  a  sister  state,  see  Interstate  Law, 
judgments  of  inferior  courts  of  another  state,  ii.  934-937« 
judgments  of  federal  courts  in  the  state  courts,  ii.  988. 

PGBFEITURE, 

foreign  judgment  imposing,  not  enforced,  ii.  870* 

FORM. 

of  judgment-entry,  i.  115-118. 
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FORM  OP  ACTION, 

variation  in,  does  not  avoid  estoppel  of  former  Jndgment*  lU  729L 
on  foreign  Judgment,  debt  or  asaumpsUt  ii.  b4ti. 

FORMER  JUDGMENT. 

plea  of,  is  a  meritorious  defense,  i.  349. 

conclusiveness  of,  see  Res  Judicata. 

to  be  a  bar,  must  have  been  on  the  merits,  ii.  698  et  tag. 

estoppel  by,  pleading,  ii.  783-791. 

in  rem,  conclusiveness  of,  ii.  795. 

foreign  Judgments,  ii.  813  et  seq* 

foreign,  does  not  merge  cause  of  action,  ii.  847« 

of  a  sister  state,  conclusive,  ii.  8^859* 

of  a  sister  state,  as  a  defense,  ii.  866. 

FORMER  RECOVERY  AS  A  BAR. 

general  principles,  ii.  673-678. 

estoppel  by  former  Judgment,  ii.  673. 

doctrine  of  merger,  ii.  674. 

merger  by  decree  in  equity,  ii.  675. 

foreign  and  sister  state  Judgments,  ii.  676. 

new  debt  created  by  the  judgment,  ii.  677. 

estoppel  by  election,  ii.  678. 
what  judgments  operate  as  a  bar,  ii.  679-692. 

constitution  of  the  court,  ii.  679. 

there  must  be  a  valid  Judgment,  ii.  680. 

erroneous  and  irregular  Judgments,  ii.  681. 

verdict  without  judgment  no  bar,  ii.  682. 

Judgment  reversed  or  vacated,  ii.  683. 

effect  of  granting  new  trial,  ii.  684. 

pendency  of  appeal,  ii.  685. 

effect  of  discontinuance,  ii.  686. 

decision  of  court  without  jury,  ii.  687. 

awards,  ii.  688. 

Judgments  in  summary  proceedings,  ii.  689* 

lis  pendens  and  priority  of  decision,  ii.  690. 

judgments  on  motions,  ii.  691. 

renewal  of  motion  in  the  same  case,  ii.  692. 
the  former  judgment  must  have  been  on  the  merits,  11.  693-724 

merits  must  be  adjudicated,  ii.  693. 

meaning  of  "merits,"  ii.  694. 

Judgment  must  be  final,  ii.  695. 

judgment  on  plea  in  abatement,  ii.  696. 

Judgment  by  default,  ii.  697. 
udgment  on  confession,  ii.  698. 
nonsuit  no  bar,  ii.  699. 
Judgment  on  retraxit,  ii.  700. 
discontinuance,  ii.  701. 
Judgment  of  non  pros.,  Ii.  702. 
dismissal  of  complaint,  ii.  703. 
Judgment  in  test  case,  ii.  704. 
agreed  judgments,  ii.  705. 
dismissal  of  suit  agreed,  ii.  706. 
Judgment  on  demurrer,  ii.  707. 
general  demurrer  to  declaration,  ii.708. 
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FORMER  REGOYEBY  AS  A  BAR— Continued. 

demurrer  to  cause  of  action  stateci,  ii.  709. 

demurrer  based  on  several  grounds,  ii.  710. 

demurrer  to  bill  for  want  of  equity,  ii.  711. 

demurrer  to  evidence,  ii.  712. 

dismissal  for  want  of  jurisdiction,  ii.  713. 

dismissal  of  action  prematurely  brouf^ht,  ii.  714. 

dismissal  of  misconceived  action,  ii.  715. 

dismissal  on  techni&il  grounds,  iL  716. 

failure  of  evidence,  ii.  717. 

defects  in  the  pleadings,  ii.  718. 

dismissal  for  defect  or  want  of  parties,  ii.  719. 

dismissal  of  bill  in  equity,  ii.  7^0. 

dismissal  of  bill  without  prejudice,  ii.  721. 

presumption  that  merits  were  considered,  ii.  722. 

dismissal  for  want  of  prosecution,  ii.  723. 

evidence  to  show  consideration  of  merits,  ii.  724. 
what  causes  of  action  are  barred,  ii.  725-753. 

causes  of  action  must  be  the  same,  ii.  725. 

identiflcation  of  causes  of  action,  U.  726. 

in  criminal  cases,  ii.  727. 

oertainty  required  in  estoppels,  ii.  728. 

estoppel  not  avoided  by  changing  form  of  action,  ii.  729. 

limitations  of  this  rule,  ii.  730. 

Judgment  concludes  whatever  might  have  been  litigated*  ii.  731. 

restrictions  of  this  rule,  ii.  732. 

second  action  proceeding  on  different  theory,  ii.  733. 

rule  against  splitting  causes  of  action,  ii.  734 

what  demands  are  inseverable,  ii.  735. 

action  on  running  account,  ii.  736. 

claims  omitted  by  mistake,  ii.  737. 

entire  claims  founded  on  tort,  ii.  738. 

recovery  in  malicious  prosecution  bars  action  for  slander,  ii.  739. 

distinct  injuries  from  same  tort,  ii.  740. 

distinct  trespasses,  ii.  741. 

continuing  damages  from  tort,  ii.  742. 

distinction  between  permanent  and  recurring  trespass  or  nuisance, 
ii.  748. 

plaintiff  not  required  to  Join  distinct  demands,  ii.  744. 

causes  of  action  distinct  though  founded  on  same  facts,  ii.  745. 

actions  on  collateral  securities,  ii.  746. 

successively  arising  causes  of  action,  ii.  747. 

breach  of  continuing  covenant,  ii.  748. 

actions  for  instalments,  ii.  749. 

Judgment  in  one  such  action  as  evidence  in  the  next,  ii.  750. 

successful  defense  to  one  of  a  series  of  actions*  ii.  751. 

suits  for  wages,  ii.  752. 

plaintiff  can  have  but  one  satisfaction,  ii.  753. 
defenses  and  counterclaims  concluded  by  former  judgment,  ii.  754-769. 

defenses  concluded  by  Judgment  for  plaintiff*  ii.  754. 

adverse  title,  ii.  755. 

fraud,  ii.  756. 

agreement  to  compromise*  ii.  757* 

payment,  ii.  758. 

usury,  ii.  759. 
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discharge  in  bankruptcy,  ii.  760. 

matter  available  as  set-o£P,  ii.  761. 

submission  of  all  matters  in  difference,  il.  762. 

one  claim  cannot  be  used  both  as  set-off  and  as  cause  of  action*  IL  76S. 

counterclaim  not  adjudicated,  ii.  764. 

Yoluntary  allowance  of  credit,  ii.  765. 

equitable  defenses  not  concluded,  ii.  766. 

cross-claims  may  be  reserved,  ii.  767. 

action  for  price  of  goods  and  cross-action  for  breach  of  warranty*  ii. 
768. 

action  for  services  and  cross-action  for  negligence,  iL  769. 
who  may  take  advantage  of  the  bar,  ii.  770-782. 

Joint  contractors,  ii.  770. 

one  Joint  contractor  a  non-resident,  ii.  771. 

effect  of  Joint  debtor  acts,  ii.  772. 

successful  defense  by  one  Joint  debtor,  ii.  778. 

Joint  and  several  contractors,  ii.  774. 

Joint  Judgment  on  joint  and  several  contract,  ii.  775. 

Judgments  against  partners,  ii.  776. 

Joint  tort-feasors,  ii.  777. 

English  rule  as  to  joint  trespassers,  ii.  778. 

American  rule,  ii.  779. 

election  between  Joint  and  several  action,  ii.  780. 

successful  defense  by  one  Joint  trespasser,  ii.  781. 

satisfaction  of  Judgment  against  one,  ii.  782. 
pleading  an  estoppel  of  record,  Ji.  783-791. 

necessity  of  pleading  prior  adjudication,  ii.  783. 

where  there  is  no  opportunity  to  plead,  ii.  784. 

when  admissible  under  general  issue,  ii.  785. 

waiver  of  estoppel  by  fidlure  to  plead,  ii.  786. 

conclusiveness  of  Judgment  when  not  pleaded,  ii.  787. 

arguments  on  the  question,  ii.  788. 

under  code  practice,  ii.  789. 

requisites  of  plea  of  former  Judgment,  11. 790. 

Judgment  recovered  after  second  suit  brought,  ii.  79L 
in  proc^ings  in  renip  see  Judgments  in  Rem. 
foreign  Judgment  does  not  merge  cause  of  action,  ii.  847. 
Judgments  rendered  in  sister  state,  merger  by,  ii.  864, 865. 

FORTHCOMING  BOND, 

forfeiture  of,  as  satisfaction  of  original  Judgment,  ii.  1009. 

FOURTH  OF  JULY, 

validity  of  Judgments  rendered  on,  i.  182. 

FRACTIONS  OF  DAY, 

when  considered,  to  determine  priority  of  lien,  i.  450, 46L 

FRAUD, 

collateral  impeachment  of  Judgments  for,  1. 290-296. 
by  parties  and  privies,  i.  ^. 
fraud  in  procuring  the  judgment,  i.  291. 
fraud  in  the  cause  of  action,  i.  292. 
creditors  may  show  fraud,  i.  293. 
fraudulent  confession  of  judgment,  i.  293. 


FRAUD— Oontinued. 

fraud  must  be  such  as  affects  creditors,  1. 294. 

what  creditors  may  impeach,  i.  295. 

false  testimony,  i.  296. 
as  ground  for  vacating  judgment  in  divorce,  i.  920* 
vacating  and  opening  judgments  for,  i.  821. 
taking  judgment  contrary  to  agreement,  i.  822. 
of  attorney,  ground  for  vacating  judgment,  i.  344. 
as  ground  for  enjoining  judgments,  i.  368. 

fraudulent  alteration  of  judgment,  1. 868. 

fraud  in  preventing  defense.  1.  869. 

fraud  in  procuring  the  judgment,  1. 870. 

deceit  and  concealment,  i.  871. 

taking  judgment  contrary  to  agreement,  i.  878. 
as  ground  for  impeaching  probate  decrees,  ii.  684. 
defense  of,  must  be  pleaded  or  will  be  barred,  ii.  756. 
as  ground  for  impeaching  foreign  decrees  in  rem,  ii.  820. 
as  ground  for  impeaching  foreign  judgments,  ii.  844. 
as  ground  for  impeaching  sister  state  judgments,  ii.  916-921. 

cases  allowing  defense  of  fraud,  ii.  916. 

plea  of  fraud  when  admissible,  ii.  917,  918. 

enjoining  action  on  fraudulent  judgment,  ii.  919. 

false  evidence  and  conspiracy*  IL  920. 

fraud  must  not  be  anterior  to  judgment,  ii.  921. 
as  defense  to  action  on  domestic  judgment,  ii.  978. 
fraudulent  entry  of  satisfaction  of  judgment  may  be  stricken  off,  ii.  1016. 

FRAUDS,  STATUTE  OF, 

whether  judgment  should  be  opened  to  let  in  plea  of,  L  841). 

FRAUDULENT  CONVEYANCE, 

does  not  oust  lien  of  judgment,  i.  428. 

order  of  liens  of  judgments  against  grantor,  i.  455. 

FRENCH  LAW, 

doctrine  of  res  Judicata  in,  ii.  502. 

criminal  sentences  as  evidence  in  civil  issues  in,  ii.  529. 

on  the  subject  of  foreign  judgments,  ii.  888. 

FUTURE  ADVANCES, 

may  be  secured  by  confession  of  judgment,  i.  71. 

judgment  given  to  secure,  lien  of,  i.  452. 

whether  pidd  judgment  may  be  kept  alive  to  secure,  ii.  991. 


Qt. 

GAMBLING  CONTRACTS, 

judgment  founded  on,  enjoined  in  equity,  i.  879. 

GARNISHEE, 

judgment  against,  by  default,  not  proper,  i.  81. 
rights  of  two  creditors  attaching  simultaneously,  i.  145. 
may  question  validity  of  judgment  against  principal,  i.  260. 
conclusiveness  of  judgment  against,  ii.  598. 
not  conclusive  of  amount  of  debt,  ii.  594. 
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may  question  legality  of  prior  proceedlogB,  11.  59& 

as  between  garnishee  and  assignee,  ii.  ^. 

as  between  garnishee  and  stranger,  ii.  597. 

foreign  Judgment  against,  conclusive,  ii.  596* 
attachment  proceedings  not  in  renif  ii.  801* 
foreign  Judgment  against,  effect  of,  ii.  852. 
Judgment  against,  in  a  sister  state,  ii.  923. 
released  by  payment  of  principal  judgment,  ii.  997. 

OENEBAL  ISSUE, 

when  former  Judgment  admissible  as  evidence  and6r»  ii.  785. 
in  action  on  domestic  Judgment,  ii.  971. 

GOLD, 

Judgment  expressed  to  be  payable  in,  i.  152. 

GOVERNMEXT, 

debts  due  the,  have  priority,  i.  448. 

GUARANTOR, 

when  bound  by  Judgment  against  principal,  11.  592. 

GUARDIAN, 

Judgment  against  infant  without  appointment  of,  i.  19S. 

appearance  of,  for  infant  defendant,  i.  195. 

Judgment  against,  as  guardian,  does  not  conclude  him  in  his  individual 

capacity,  ii.  536. 
Judgment  against,  when  binds  ward,  ii.  557. 

when  binds  sureties,  ii.  590. 
settlement  of  accounts  in  probate  court,  when  conclusive,  IL  644. 
appointment  of,  by  probate  court,  ii.  645. 

GUILTY, 

plea  of,  to  indictmentv  when  admissible  as  evidence  in  subsequent  civil 
suit,  U.  529. 


HABEAS  CORPUS, 

collateral  attack  on  Judgments  by,  i.  254-259,  ii.  533. 
general  doctrine  stated,  i.  254. 
errors  or  irregularities  not  reviewable,  i.  255. 
cannot  take  place  of  writ  of  error,  i.  255. 
suflQciency  of  evidence  not  reviewed,  i.  255* 
nor  defects  in  verdict,  i.  255. 
Jurisdiction  may  be  inquired  into,  i.  256. 
review  of  Judgments  of  courts-martial,  i.  256. 
Judgment  rendered  by  de  facto  Judge,  L  256. 
constitutionality  of  statutes  examinable,  i.  257. 
federal  courts  reviewing  sentences  of  state  courts.  1.  257. 
Jurisdiction  to  render  the  particular  sentence,  i.  258. 
sufficiency  of  indictment  not  examinable,  i.  259. 

HEARSAY. 

facts  provable  by,  are  also  provable  by  a  Judgment  between  strangan,  IL 

606. 
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are  in  prlYlty  with  ancestor,  ii.  559. 

not  boand  by  Judgment  against  administrator,  ii.  560. 

not  privies  to  each  other,  Ii.  565. 

when  boand  by  probate  decree,  ii.  683  et  teq. 

condaded  by  decree  of  partition,  ii.  646. 

HOLIDAYS. 

validity  of  Jadgments  rendered  on,  i.  182. 

HOMESTEAD, 

not  bound  by  Jndgment-lien,  i.  425. 

HUSBAND  AND  WIFE, 

confession  of  Jadgment  by  hasband  to  wife,  1.  56. 
no  privity  between,  ii.  556. 

See  also  Divoboe;  Married  Women* 


L 
IDEM  S0NAN8, 

principle  of,  applies  to  entries  on  Judgment  docket,  i.  406. 

IGNORANCE, 

of  counsel,  no  ground  for  enjoining  judgment,  i.  875. 

of  legal  defense,  as  excuse  for  not  setting  it  up  at  law,  i.  884. 

ILLEGALITY, 

of  cause  of  action,  as  ground  for  vacating  judgment,  i.  331. 

as  ground  for  enjoining  judgment,  i.  879. 
of  constitution  of  foreign  court,  as  ground  for  impeaching  its  decree,  ii. 

821. 
of  judgment  from  anotlier  state,  as  defense  to  action  on  it.  ii.  881. 

ILLNESS, 

of  party  as  ground  for  vacating  judgment,  i.  838. 
of  counsel,  i.8S9. 

IMPEACHMENT, 

See  Collateral  Impeaohiisnt  of  Judgments. 

INDEMNITOR, 

when  bound  by  judgment  against  indemnitee,  ii.  573. 
bound  by  foreign  judgment  against  indemnitee,  ii.  829. 

INDEX, 

to  judgment-docket,  when  essential,  i.  112. 

when  necessary  to  creation  of  judgment-lien,  i.  405. 

INDICTMENT, 

sufficien<7  of,  not  reviewable  on  habeas  oorpus^  i.  259 

INFANTS, 

confession  of  judgment  by,  i.  54« 
judgment  by  default  against,  i.  81. 
validity  of  judgments  against,  i.  193-198. 
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when  voidable,  i.  198. 

service  of  process  on  infants,  i«  194. 

appearance  by  attorney  or  guardian,  i.  195. 

effect  of  failure  to  plead  infancy,  i.  196. 

decrees  in  equity  against,  i.  197 

to  have  day  in  court,  i.  197. 

infant  plaintiffs,  i.  198. 
Judgments  against,  not  impeachable  collaterally,  1. 265. 
enjoining  judgments  against,  i.  392. 
when  bound  by  judgments  of  probate  court,  ii.  638. 
Judgments  against,  when  enforceable  in  another  state,  ii.  88S. 
Judgment  in  favor  of,  may  be  paid  toprocJiein  ami,  ii.  986. 

INFEBIOB  COURTS, 

Judgments  of,  not  reviewable  collaterally,  i.  250. 
Judgments  must  show  jurisdiction,  i.  282. 
distinguished  from  superior  courts,  i.  288. 
record  of,  showing  jurisdiction,  conclusive,  i.  287. 
power  of,  to  vacate  judgments,  i.  297. 
lien  of  Judgments  of,  i.  412. 
Judgments  of,  conclusive,  ii.  522. 
conclusiveiiess  of  probate  decrees,  ii.  638  et  ieq. 
of  foreign  countries,  effect  of  judgments  of,  11. 851. 
of  a  sister  state.  Judgments  conclusive,  ii.  934, 935* 

Jurisdiction  may  be  questioned,  IL  936. 

how  authenticated,  ii.  937. 
actions  on  Judgments  of,  IL  961, 965,  967. 

INJUNCTION, 

order  granting  or  dissolving,  not  final,  1.  82. 
against  execution  of  Judgment,  i.  253. 
against  enforcement  of  judgment,  i.  356  et  m^. 
origin  of  the  power,  i.  356. 
nature  of  relief  granted,  i.  357. 
what  adjudications  enjoined,  i.  358. 
voidable  and  void  Judgments,  i.  358. 
what  parties  may  apply,  i.  859. 
what  courts  exercise  the  power^  i.  860* 
concurrent  remedies,  i.  861. 

relief  on  motion,  i.  362* 

appeal  or  error,  i.  363. 

cross-actions,  i.  864. 
grounds  for  enjoining  Judgments,  i.  865-392. 
general  statement  of  grounds,  i.  365. 
general  rule  stated,  i.  366. 
errors  and  irregularities,  i.  367. 
fraud,  i.  368. 

fraud  in  preventing  defense,  i.  369. 
fraud  in  procuring  judgment,  i.  370. 
deceit  and  concealment,  i.  371. 
perjury,  i.  372. 

taking  judgment  contrary  to  agreement,  U  87S« 
unauthorized  appearance  of  attorney,  i.  374. 
negligence  or  mistake  of  counsel,  i.  375. 
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want  of  Jurisdiction,  i.  876. 

judgment  founded  on  false  return  of  service,  i.  377. 
legal  defense  not  interposed,  i.  878. 
Illegality  of  consideration,  1.  879. 
excuses  for  not  defending  at  law»  i.  880. 
mistake,  i.  881. 
surprise,  i.  882. 
accident,  i.  888. 

ignorance  of  legal  defense,  i.  884. 
discovery  must  have  been  sought,  i.  885. 
newly-discovered  evidence,  i.  886. 
negligence  of  party  precludes  relief,  i.  887. 
defense  not  available  at  law,  1.  388. 
defense  available  either  at  law  or  equity,  i.  889. 
satisfaction  of  Judgment  as  ground  for  relief,  i.  390. 
I  as  a  means  of  securing  set«off,  i.  391. 

personal  disability  of  parties,  i.  892. 
practice  on  application  to  enjoin  Judgments,  i.  393-396. 
nature  and  requisites  of  bill,  i.  398. 
conditions  on  granting  relief,  i.  894. 
effect  of  injunction,  i.  895. 
dissolution  of  injunction,  i.  896. 
suspension  of  Jadgment-lien  by,  i.  470* 

surety  on  bond  for,  bound  by  Judgment  against  pr1nc1p^^  If.  587. 
against  fraudulent  Judgment  from  another  stale*  11.  919. 

INQUIRY, 

of  damages  on  default,  i.  90. 

INQUISITION  OP  LUNACT 

bow  far  a  proceeding  in  rem^  ii.  802. 

IN  REM, 

See  .TuDOMBNTS  in  Rem. 

INSANE  PERSONS, 

validity  of  Judgments  against,  i.  205. 

Judgments  against,  not  impeachable  collaterally/!.  265. 

action  on  Judgment  against,  rendered  in  anoLiier  slate,  ii.  888» 

INSEVERABLE  DEMANDS, 

must  all  be  Joined  in  one  suit,  ii«  784. 
arising  from  tort,  ii.  738. 

INSTALMENTS, 

successive  actions  for,  ii.  749. 

INTEREST, 

inclusion  of,  in  Judgment,  i.  147. 

when  recoverable  in  action  on  sister  state  Judgment,  ii.  880. 

on  domestic  Judgments,  ii.  981. 

rate  of,  how  determined,  ii.  982. 

interest  on  decrees  in  equity,  ii.  983. 

compounding  interest,  ii.  984. 
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INTERESTED  JUDGE, 

disqualifled  to  render  judgment,  1. 174. 
judgment  by,  impeachable  collaterally,  i.  266. 

* 

INTERLOCUTOBY  JUDGMENTS  (See  also  Final  Jvdquestb), 
entry  of,  upon  default,  i.  89. 
may  be  set  aside  after  the  term,  i.  308. 
give  no  lien,  i.  408. 

not  generally  conclusive,  iU  509,  695.  i 

foreign,  not  enforced,  ii.  845. 

of  a  sister  state,  not  available  as  cause  of  action,  ii.  867. 
domestic,  will  not  support  action^  iL  959. 

INTERNATIONAL  LAW, 
See  Foreign  Judomsntb. 

INTERPLEADER, 

order  for,  not  final,  i.  85. 

INTERSTATE  LAW, 

judgments  of  oue  state,  bow  received  In  other  st-ites,  11.  853  039. 
conclusiveness  and  effect  of  judgments,  ii.  853-866. 

before  the  constitution,  ii.  853. 

constitutional  and  statutory  provisions,  ii.  854. 

early  cases  on  the  subject,  ii.  855. 

Mills  V.  Duryee,  and  later  decisions,  ii.  856. 

judgment  conclusive  on  the  merits,  ii.  857. 

chancery  decrees  conclusive,  ii.  858. 

f uU  faith  and  credit  to  be  given,  ii.  859. 

validity  and  effect  how  ascertained,  ii.  860. 

no  greater  effect  than  judgment  has  at  home.  ii.  861. 

judgment  not  executory  in  foreign  state,  ii.  b62. 

rank  and  priority,  ii.  863. 

origiual  cause  of  action  merged,  ii.  864. 

lia  pendens  in  another  state  no  tmr,  ii.  865. 

judgment  for  defendant  as  a  defense,  ii.  866. 
sister  state  judgment  as  cause  of  action,  ii.  867-880. 

judgment  must  be  valid  and  in  force,  ii.  867. 

must  be  final,  ii.  867. 

judgments  upon  confession,  ii.  868. 

decrees  in  chancery,  ii.  869. 

sentences  imposing  penalties,  ii.  870. 

police  regulations  of  another  state  not  enforced.  If.  871. 

judgments  affecting  land  outside  the  stalOt  ii.  872. 

form  of  action,  ii.  873. 

requisites  of  declaration,  ii.  874. 

averring  jurisdiction,  ii.  875. 

authentication  of  record,  ii.  876. 

completeness  of  record,  ii.  877. 

attestation  of  clerk,  and  seal,  ii.  878. 

certificate  of  judge,  ii.  879. 

amount  of  recovery, — interest,  ii.  880. 
defenses  to  action  on  sister  state  judgment,  if.  881  893. 

objections  to  character  of  judgment,  ii.  88L 

pendency  of  appeal,  ii.  882. 
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merits  not  examinable,  ii.  888. 

nil  debet  not  a  good  plea,  ii.  884. 

nul  tiel  record,  ii.  885. 

incompleteness  of  record,  ii.  886. 

want  of  Jarisdlction,  ii.  887. 

persona]  disability  of  defendant,  iL  888. 

error  and  irregularity,  iL  889. 

payment,  ii.  890. 

adjudicHtion  in  bankruptcy,  ii.  891. 

statute  of  limitations,  ii.  892. 

affidavit  of  defense  required,  ii.  898. 
Jurisdictional  inquiries,  ii.  894-915. 

want  of  jurisdiction  destroys  effect  of  Judgment,  ii.  894* 

want  of  jurisdiction  apparent  on  the  record,  ii.  895. 

presumption  in  favor  of  jurisdiction,  ii.  896. 

jurisdiction  may  be  inquired  into,  ii.  897. 

requisites  of  plea  denying  jurisdiction,  ii.  898. 

Jurisdiction,  if  impeaclied,  may  be  supported  by  evidence,  U.  899. 

cases  refusing  to  allow  contradiction  of  record,  ii.  900. 

record  may  be  contradicted,  ii.  901. 

plea  contradicting  record  must  be  special,  ii.  902. 

denying  authority  of  attorney  to  appear,  ii.  903. 

jurisdiction  by  attachment  of  propei-ty,  ii.  904. 

ex-territorial  service  of  process,  ii.  905. 

constructive  service  on  non-residents,  ii.  906. 

constructive  service  on  residents,  ii.  907. 

voluntary  appearance  of  non-resident,  ii.  908. 

defendant  decoyed  into  another  state,  ii.  909. 

non-resident  corporations^  ii.  910. 

irregularities  in  service,  ii.  911. 

continuation  of  jurisdiction,  ii.  912. 

judgment  against  joint  defendants,  ii.  918. 

joint  debtor  acts,  ii.  914. 

jurisdiction  of  subject-matter,  ii.  915. 
fiBud  as  ground  of  impeachment,  ii.  916-921. 

cases  allowing  defense  of  fraud,  ii.  916. 

plea  of  fraud  when  admissible,  ii^  917. 

principles  governing  the  question,  ii.  918. 

enjoining  action  on  fraudulent  judgment,  ii.  919* 

false  evidence  and  conspiracy,  ii.  920. 

fraud  anterior  to  the  judgment,  ii.  92L 
lister  state  judgments  in  rem.  ii.  922-938. 

probate  adjudications,  ii.  922. 

garnishment  proceedings,  ii.  923. 

decrees  in  divorce,  ii.  924. 

divorce  proceedings  are  in  rem.  ii.  925. 

both  parties  citizens  of  the  state,  ii.  926. 

neither  party  a  domiciled  citizen,  ii.  927. 

domicile  of  one  party  sufficient,  ii.  928. 

domicile  must  be  bona  flde^  ii.  929. 

conclusiveness  of  findings  as  to  residence,  ii.  930. 

constructive  service  of  process,  ii.  931. 

validity  of  divorce  on  constructive  notice,  ii.  932. 

Blatters  inddentai  to  divorce,  ii.  933. 
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Judgments  of  inferior  courtB  of  another  state,  ii.  9S4-987. 

doctrine  that  such  judgments  are  to  be  treated  asfoieignjudgmenftiv 

U.  934. 
oonciusiveness  of  Justices'  judgmentSt  ii.  935. 
Jurisdictional  Inquiries,  ii.  936. 
authentication  of  such  judgments,  ii.  987. 
Judgments  of  federal  courts,  ii.  938,  939. 
entitled  to  full  faith  and  credit,  ii.  938. 
jurisdiction  maj  be  questioned,  ii.  939« 

INTERVENING  CLAIMANTS, 
are  bound  by  Judgment,  ii.  576. 

IRREGULAR  JUDGMENT, 
defined  and  described,  i.  170. 
not  impeachable  collaterally,  i.  245. 
not  reviewable  on  Juiheas  corpus,  i.  255. 
vacation  of,  i.  826. 

irregularity  no  ground  for  enjoining  Judgment,  i.  867. 
a  bar  to  subsequent  action,  ii.  681. 

irregularity  no  defense  to  action  on  sister  state  judgment,  ii.  889. 
nor  to  iMStion  on  domestic  Judgment,  ii.  97 L 

CSSUES, 

of  law,  Judgment  on,  i.  13. 
Judgment,  to  be  final,  must  settle  all  the,  1.  24. 
pendency  of,  prevents  Judgment  by  default,  i.  86. 
Judgment  void,  if  no  issues  to  be  determined,  L  184« 
Judgment  cannot  go  outside  of,  i.  242. 
oonciusiveness  of  judgment  upon,  ii.  609  et  seq. 
identity  of,  necessary  to  Judgment  estoppel,  ii.  610. 


JEOFAILS, 

statutes  of,  in  connection  with  arrest  of  Judgment,  1.  96. 

JOINT  DEBTOR  ACTS, 

construed  and  applied,  i.  208,  235. 

effect  of,  in  regard  to  merger  of  Joint  cause  of  aetion,  ii.  772. 
Judgment  under,  validity  in  another  state,  ii.  914. 
judgment  under,  action  upon,  ii.  963. 

JOINT  DEPENDANTS, 

confession  of  judgment  by,  i.  58,  212. 

statement  signed  by  part  only,  i.  58,  6^ 
Judgment  by  default  against,  i.  82,  209. 
rendition  of  judgment  against,  i.  120. 
recovery  against,  i.  145. 

death  of  one,  effect  on  validity  of  subsequent  Judgment,  i.  20L 
Judgments  against,  at  common  law,  i.  206. 

in  actions  of  tort,  i.  207. 

Joint  debtor  acts  construed,  i.  208,  235. 
udgment  against,  when  several,  when  Joint,  i.  210l» 
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Joint  judgment  as  an  entirety,  i.  211,  284. 

jarifldiction  over,  how  acquired,  i.  233. 

joint  judgment  autl)orized  by  statute,  i.  235. 

statutory  several  judgment,  L  286. 

judgments  against  partners,  L  287. 

vacation  of  judgments  against,  L  815. 

Judgment  void  as  to  one,  equity  will  enjoin,  i.  876. 

all  must  be  joined  in  soi.  fa.  to  revive  joint  judgment,  I.  490. 

conclusiveness  of  judgments  as  between,  ii.  599. 

Judgment  against  one  of  two  joint  contractors,  ii.  770-773  • 

joint  and  several  obligors,  ii.  774,  775. 

joint  tort-feasors,  ii.  777-782. 
ez-territorial  validity  of  judgments  against,  ii.  913. 
action  on  judgment  against,  ii.  963. 
effect  of  payment  of  joint  Judgment  by  one  defendant,  ii.  995. 

JOINT  TENANTS. 

Hen  of  judgments  against,  i.  480. 
no  privity  between,  ii.  553. 

JUDGE, 

may  confess  judgment  in  his  own  court,  i.  54. 
signature  of  judgment  by,  i.  109. 
cannot  correct  his  own  errors  by  amendment,  i.  158. 
disqualified,  judgment  rendered  by,  L  174. 
d$  factOf  validity  of  acts  of,  i.  175. 
out  of  office,  validity  of  his  acts,  i.  176. 
da  facto^  sentence  by,  not  reviewable  on  haheas  corpw  t.  256. 
disqualification  of,  ground  for  collateral  impeachment  of  judgment,  i.  266. 
discretion  of,  in  vacating  judgments,  i.  854. 
certificate  of,  to  record  from  another  state,  ii.  879. 
in  case  of  justices  of  the  peace,  ii.  987. 

JUDGMENT-NOTE, 

See  Wabbaht  or  Attobnst. 

JUDGMENT-BOLL, 

what  constitutes  the,  L  124. 

replacing,  when  lost  or  destroyed,  i.  12  J. 

JX7DGMENT8. 

defined,  1. 1. 

distinguished  from  decrees,  i.  1. 

distinguished  from  orders,  i.  !• 

under  the  codes  of  practice,  i.  1. 

the  proper  language  of,  i.  2. 

essentials  of,  i.  3. 

order  for,  distinguished  from,  i.  8. 

amount  must  be  stated,  i.  3. 

construction  of,  i.  3. 

consequences  of.  i.  4. 

title  by,  i.  4. 

not  an  assignment,  i.  5. 

not  a  specialty,  i.  6. 

not  properly  contracts,  i.  7-lL 
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when  may  be  considered  qaasi -contracts,  i.  11. 
classiflcaUon  of » i.  12-19. 

different  kinds  enumerated  and  described^  i.  13-18. 
notwithstanding  the  verdicti  i.  16. 
contradictory*  i.  18. 
absolute  and  nisi,  i.  18. 
final  and  interlocutory,  i.  20-49. 
final  judgments  defined,  i.  21. 
by  confession  without  action,  1.  50-78* 
of  nUdioit^U  79. 
by  default,  i.  80-95. 
interlocutory,  upon  default,  i.  89. 
arrest  of,  i.  96-105. 
rendition  and  entry  of,  i.  106-125. 
signature  of  judge,  i.  109. 
form  and  contents  of,  i.  114-118. 
time  of  entering,  i.  121. 
date  from  what  day,  i.  122. 
construction  of,  i.  123. 
entry  of,  nunc  pro  tufic,  i.  126-137. 
amount  and  character  of  relief  granted,  1. 138-152. 
must  follow  the  verdict,  i.  142. 186. 
for  coined  money,  i.  152. 
amendment  and  correction  of,  i.  153-169. 
validity  of,  in  general,  i.  170-186. 
voidable  and  void,  distin^^uished,  i.  170. 
.  rendered  in  vacation,  i.  179. 
rendered  on  non-juridical  days,  i.  182. 
must  be  supported  by  the  pleadings,  i.  188. 
validity  of,  as  affected  by  character  or  status  of  parties,  t.  187-2X4. 
against  deceased  parties,  i.  199-204. 
against  joint  defendants,  i.  206-212. 
effect  of  misnomer  of  parties,  i.  218. 
void  against  one,  whether  void  as  to  all,  i.  211, 234 
validity  of,  as  dependent  on  jurisdiction,  i.  215-244. 
void  if  rendered  without  jurisdiction,  i.  218. 
against  non-residents,  i.  227. 
collateral  impeachment  of,  i.  245  et  «eg. 

on  Jutheas  corpus^  i.  255-259. 

for  errors  and  irregularities,  i.  261-260. 

for  want  of  jurisdiction,  i.  270-289. 

judgment  void  on  its  face,  i.  278. 

of  inferior  courts,  i.  282. 

for  fraud,  i.  290. 
opening  and  vacating,  i.  297  et  seq. 
relief  in  equity  against,  1. 856-396. 
lien  of,  i.  397-481. 

revival  of  lien  of,  see  Scibe  Faciab. 
conclusive  effect  as  evidence,  see  Bes  Judicata.  • 
parties  concluded  by,  ii.  534-600. 
as  evidence  for  or  against  third  persons,  iL  600-^08. 
as  evidence  of  their  own  existence,  ii.  604. 
as  admissions,  iL  608. 
conclusiveness  of  probate  decrees,  ii.  688b 
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in  ejectment  and  other  real  actions,  fi.  647  et  aeq, 

former  recovery  as  la  bar,  see  that  title. 

on  motions,  conclusiveness  of,  ii.  691. 

as  entireties,  for  purposes  of  suit,  ii.  785. 

in  one  of  a  series  of  actions  as  evidence  in  tlie  next,  ii.  750. 

against  joint  contractors,  ii.  770-773. 

joint  and  several  contractors,  ii.  774,  775. 

joint  trespassers,  ii.  777-782. 
pleading  an  estoppel  of  record,  ii.  783-791. 
in  rem,  ii.  792-812. 

rendered  by  foreign  courts,  see  Poreign  Judqmbnts. 
of  courts  of  a  sister  state,  see  Intebstatb  Law. 
authentication  of,  ii.  87&-879. 

of  another  state,  impeachable  for  want  of  jurisdiction,  ii.  894. 
of  sister  state,  fraud  as  defense  te,  ii.  916-921. 
in  divorce,  interstate  validity  of,  Ii.  924-933. 
of  inferior  courts  of  another  state,  ii.  934-937. 
of  federal  courto,  effect  of,  in  state  courts,  ii.  988. 
assignment  of,  ii.  940-957. 
actions  upon,  ii.  958-985. 
action  on  lost  or  destroyed  record,  ii.  969. 
intereston,ii.  981-984. 
limitation  of  actions  on,  ii.  985. 

payment  and  satisfaction  of,  see  Satisfaction  of  Judgments 
mutual,  may  be  set  off,  ii.  1000-1005. 
satisfaction  by  proceedings  on  final  process,  ii.  1006-1013. 
entry  of  satisfaction  on  the  record,  ii.  1014. 
striking  off  fraudulent  entry  of  satisfaction,  ii.  1016. 
release  and  discharge  of,  ii.  1017. 

JUDGMENTS  IN  BEM. 

not  impeachable  collaterally,  i.  246. 

probate  adjudications  are,  ii.  635,  638,  808. 

when  no  bsLT  to  subsequent  action  in  personamf  ii.  674. 

definition  and  nature  of,  ii.  792. 

Judgments  quasi  in  rem  described,  ii.  793. 

]ur&diction  requisite  to,  ii.  794. 

conclusiveness  and  effect  of,  ii.  795. 

decrees  in  admiralty,  ii.  796. 

judgments  in  prize  cases,  ii.  797. 

judgments  in  collision  cases,  ii.  798. 

condemnation  of  goods  in  the  exchequer,  ii.  799. 

acquittal  of  goods  seized  under  revenue  laws,  ii.  800. 

attechment  proceedings,  ii.  801. 

inquisitions  of  lunacy,  ii.  802. 

decrees  of  divorce,  ii.  803. 

orders  of  naturalization,  ii.  804. 

settlement  of  pauper,  ii.  805. 

questions  of  legitimacy  and  pedigree,  U.  806. 

bankruptey  and  insolvency,  ii.  807. 

probate  adjudications,  ii.  808. 

Judgmento  for  taxes  and  assessments,  ii.  809. 

foreclosure  of  Uens,  ii.  810. 

LAW  JUDG.V.2 — ^78 
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decrees  of  sale,  ii.  811. 

establish ment  of  roads  and  boundaries,  ii.  812* 

foreign,  see  Foreign  Judgments. 

of  a  sister  state,  iL  922-933. 

probate  decrees,  ii.  922. 

garnishment  proceedings,  ii.  928* 

decrees  in  divorce,  ii.  924-933. 

JURISDICTION, 

essential  to  valid  judgment  by  confession,  I.  58. 

of  defendaiit,  to  enter  judgment  by  default,  i.  83. 

to  supply  lost  records,  i.  125. 

to  enter  judgment  nunc  pro  tune,  i.  126. 

of  equity,  to  amend  judgments  at  law,  i.  168. 

over  pei-sons  under  disabilities,  i.  187-205. 

to  render  judgment  against  deceased  party,  i.  199-20i« 

validity  of  judgments  dependent  on,  L  215-244. 

jurisdiction  defined,  i.  215. 

three  kinds  of,  i.  215. 

sources  of,  i.  216. 

consent  cannot  confer,  i.  217. 

judgment  without,  is  void,  i.  218. 

judgment  against  one  not  a  party,  i.  219. 

notice  to  defendant,  i.  220. 

statutes  dispensing  with  citation,  1.  221. 

stilt utes  regulating  mode  of  citation,  i.  222. 

defects  in  the  process,  1.  223. 

defects  in  the  service,  i.  224. 

appearance  as  a  waiver  of  citation,  i.  225. 

defendant's  right  to  be  heard,  i.  226. 

judgments  against  non-residents,  1.227. 

ex-territorial  service  of  process,  i.  228. 

by  attachment  of  non-resident's  property,  1.  229« 
binds  only  goods  attached,  i.  230. 

service  by  publication  of  summons,  1.  281. 

joint  defendants,  1.  233. 

joint  judgment  authorized  by  statu te»  i.  285w 

statutory  several  judgment,  i.  236. 

judgments  against  partners,  1.  237. 

appearance  for  defendant  not  served,  i.  238. 

construction  of  general  judgment,  i.  239* 

Jurisdiction  of  subject-matter,  i.  241). 

sutficiency  of  declaration,  i.  241. 

jurisdiction  of  question  decided,  L  242. 

loss  of  jurisdiction,  i.  243. 

judgment  never  void  for  error,  i.  244* 
may  be  inquired  into  on  habeas  corpus^  i.  256-258. 
collateral  impeachment  of  judgments,  for  want  of,  i.  270-288* 
of  superior  courts  presumed,  i.  270. 
appearance  by  attorney,  i.  272. 
Jurisdictional  recitals  not  to  be  contradicted,  L  278. 
decision  of  the  court  upon  its  own  jurisdiction,  L  274. 
cases  denying  conclusiveness  of  recx)rd,  i.  275. 
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arguments  on  the  j)oint,  i.  276. 
not  presumed  against  the  record,  i.  277. 
Judgment  void  on  its  face  impeachable  collaterally,  1.  278. 
superior  courts  exercising  special  statutory  powers,  -i.  279* 
proceedings  founded  on  constructive  service,  i.  281. 
judgments  of  inferior  courts,  i.  282. 
superior  and  inferior  courts  distinguished,  i.  283. 
Judgments  of  probate  courts,  i.  284. 

of  federal  courts,  i.  285. 

of  justices  of  the  peace,  i.  286. 
record  of  inferior  court,  showing  jurisdiction,  conclusive*  i.  287. 
not  presumed  on  direct  attack,  i.  288. 
in  case  of  foreign  judgments,  i.  289. 
want  of,  as  ground  for  vac^tting  judgment,  1.  824. 
of  equity*  to  enjoin  judgments  at  law,  i.  856. 
want  of,  as  ground  for  enjoining  judgment,  i.  376,  377. 
of  Ki.fa.  to  revive  judgment,  1.  483. 
of  probate  courts,  ii.  633  et  seq, 
dismissal  of  suit  for  want  of,  not  a  bar,  ii.  713. 
how  acquired  in  proceedings  in  rem,  ii.  794* 

in  tax  suits,  ii.  809. 
of  foreign  admiralty  courts,  may  be  questioned,  ii.  818,  821. 
foreign  judgments  impeachable  for  want  of,  ii.  835-838. 
plea  of  want  of,  to  action  on  foreign  judgment*  ii.  838. 
of  lands  situate  beyond  the  state,  ii.  872. 
in  case  of  judgments  rendered  in  a  sister  state,  IL  875-939. 

need  not  be  alleged  by  plaintiff,  ii.  875. 

want  of,  may  be  pleaded,  ii.  887. 

want  of,  destroys  effect  of  judgment,  ii.  894. 

want  of,  apparent  on  the  record*  ii.  895. 

presumed,  ii.  896. 

may  be  inquired  into,  ii.  897. 

requisites  of  plea  denying,  ii.  898. 

if  impeached,  may  be  supported  by  evidence,  ii.  899. 

record  may  be  contradicted,  ii.  900,  901. 

plea  denying,  must  be  special,  Ii.  902. 

denying  authority  of  attorney  to  appear,  ii.  903. 

acquired  by  attachment  of  property*  ii.  904. 

ex-territorial  service  of  process,  ii.  905. 

constructive  service  on  non-residents,  ii.  906. 
on  residents,  ii.  907. 

voluntary  appearance  of  non-resident,  ii.  908. 

decoying  defendant  into  another  state,  iL  909. 

non-resident  corporations,  ii.  910. 

irregularities  in  service,  ii.  911. 

continuation  of,  when  once  acquired,  ii.  912. 

over  Joint  defendants,  iL  913. 

juint  debtor  acts,  ii.  914. 

of  subject-matter,  ii.  915. 

in  divorce  proceedings,  ii.  925-932. 

of  inferior  courts,  ii.  936. 

of  federal  courts,  ii.  939. 
want  of,  not  pleadable  to  action  on  domestic  Judgment,  ft.  972. 
averments  of*  in  action  on  domestic  judgment*  ii.966*  9t>7« 
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JUBY, 

obJectlonB  to,  when  groand  for  arresting  Jadgment,  i.  lOS. 
misconduct  of,  no  groand  for  motion  in  arrest,  1. 108. 

JUSTICE  OF  THE  PEACE, 

has  power  to  amend  Jadgments,  i.  161. 

Judgments  of,  not  impeachable  collaterally,  i.  260. 

presumptions  in  favor  of  judgn^enta  of,  i.  286. 

lien  of  Judgments  of,  i.  412. 

Judgments  of,  conclusive,  ii.  522. 

of  another  state.  Judgments  conclusive,  ii.  984,  935. 

Jurisdiction  may  be  questioned,  ii.  986. 

how  authenticated,  ii.  987. 
actions  upon  Judgments  of,  ii.  961. 

requisites  of  declaration,  ii.  965. 

Jurisdictional  averments,  ii.  966,  967. 


Ii. 
LACHES, 

defeats  right  to  have  Judgment  vacated,  i.  818. 

LAND, 

lien  of  Judgments  on,  see  Lien. 

Judgment-creditor  has  no  estate  in,  i.  400. 

what  interests  in,  bound  by  Judgment-lien,  i.  417-440. 

adjudications  upon  title  to,  when  conclusive,  ii.  647  et  seq. 

outside  the  state.  Jurisdiction  of,  ii.  872. 

levy  on,  no  satisfaction  of  Judgment,  ii.  1006. 

LAND  DEPABTMENT, 

decisions  of,  when  conciosive,  ii.  580. 

LANDLORD, 

when  bound  by  Judgment  against  tenant,  ii.  577. 

LEASEHOLD, 

estate  of,  when  bound  by  Judgment-lien,  L  42J. 

LEGAL  HOLIDAYS, 

validity  of  Judgments  rendered  on,  i.  182. 

LEGAL  TENDER, 

Judgments  for  coined  money  are  solvable  in  legal  tender  notes.  L  15L 

LEGISLATURE, 

control  of,  over  Jurisdiction  of  courts,  i.  216. 

cannot  retroactively  confirm  a  void  Judgment,  i.  218. 

cannot  dispense  with  notice  of  suit,  i.  221. 

cannot  authorize  vacation  of  existing  Judgments,  i.  298. 

control  of,  over  Judgment-liens,  i.  899,  468. 

right  of,  to  treat  foreign  Judgments  as  simple  debts,  ii.  863. 

may  authorize  divorce  on  constructive  notice,  ii.  925-928« 

LESSOR, 

See  Landlokdw 
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LEVY, 

prioritj  of,  when  gives  priority  of  lien,  i.  456. 
as  satisfaction  of  judgment,  ii.  1006-1009. 

LIABILITY, 

judgment  necessarily  affirms  or  denies  a,  i.  1. 

of  clerk  of  court,  for  improper  entry  of  judgment,  i.  113. 

of  married  woman,  for  debt  contracted  dum  sola,  i.  189. 

LEEN  OP  JUDGMENTS, 

how  affected  by  injunction  against  judgment,  L  395,  470. 
origin  and  nature  of,  i.  897-406. 

early  history  of,  i.  897. 

is  statutory,  i.  898. 

legislative  control  of,  i.  399. 

gives  no  property  in  the  land,  i.  400. 

is  general,  not  specific,  i.  401. 

courts  cannot  control,  i.  402. 

parties  cannot  change  nature  of,  i.  403. 

doclceting  the  judgment,  i.  404. 

indexing  the  judgment,  i.  405. 

mistakes  in  docket  and  index,  i.  406. 
what  judgments  create  liens,  i.  407-416. 

what  is  necessary  to  judgment*liens,  i.  407. 

constitution  of  court,  i.  407. 

validity  of  j  udgment,  i.  407. 

judgment  must  be  final  and  definite,  i.  407. 

int^locutory  judgments,  1.  408. 

judgments  against  personal  representatives,  i.  409. 

nunc  pro  tu7u:  judgments,  i.  410. 

decrees  in  chancery,  i.  411. 

judgments  of  inferior  courts,  i.  412. 

judgments  of  federal  courts,  i.  418. 

statutory  basis  of  such  liens,  i.  414. 

territorial  extent  of  such  liens,  i.  415. 

decrees  in  admiralty,  i.  416. 
what  property  bound  by,  i.  417.-440. 

territorial  restriction  of  lien,  i.  417. 

transfer  to  another  county,  i.  418. 

binds  only  real  estate,  1.  419. 

actual  interest  of  debtor  bound,  i.  420. 

title  Iield  in  trust,  i.  421. 

inchoate  title,  i.  422. 

lands  fraudulently  conveyed,  i.  423. 

exempt  property,  i.  424. 

homestead  property,  i.  425. 

life-estates,  1.  426. 

estates  by  curtesy,  i.  427. 

reversions  and  remainders,  i.  428. 

leasehold  interests,  i.  429. 

land  held  by  joint  owners,  i.  480. 

partnership  property,  i.  481. 

after-acquired  property,  i.  432. 

equitable  estates  and  Interests,  i.  438. 

equity  of  redemption,  i.  484. 
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judgment  against  trustee,  i.  435. 

land  held  under  a  power,  1.  436. 

judgment  against  cestui  que  tnut,  i.  437. 

Interest  of  vendor  under  executory  contract,  i.  438. 
interest  of  vendee,  1.  489. 

estates  successively  conveyed^  L  440. 
date  of  ttie  lien,  i.  441-444. 

common  law  rule,  i.  441. 

exceptions  to  the  rule,  i.  442, 

present  statutory  rules,  i.  443. 

oases  in  which  lien  relates  back,  i.  444. 
priority  and  precedence  of  judgment-liens,  1.  445-460. 

lien  is  subject  to  prior  equities,  I.  445. 

as  against  prior  unrecorded  conveyance,  i.  446. 

precedence  of  purchase-money  mortgage,  i.  447. 

priority  of  government  claims,  i.  448. 

priority  by  date  of  entry,  i.  449. 

two  judgments  entered  the  same  day,  1. 450. 

judgment  and  conveyance  entered  the  same  day,  i.  451. 

judgment  given  to  secure  future  advances,  i.  452. 

prior  undoclieted  judgment,  i.  453. 

as  against  subsequent  dower-rights*  i.  454. 

priority  by  superior  diligence,  L  455. 

priority  by  prior  levy,  i.  456. 

postponement  by  stay  of  execution,  i.  457. 

postponement  by  failure  to  revive,  L  458. 

saie  under  junior  judgment,  i.  459. 

order  of  priority  on  after-acquired  lands,  1.  460. 
duration  of  the  lien,  i.  461-468. 

general  rules,  i.  461. 

dormant  judgment  acts,  i.  462. 

legislative  abridgment  of  the  time,  i.  463. 

lien  of  transferred  judgments,  i.  464. 

extension  of  lien  by  agreement  of  parties,  i.  465. 

survival  against  judgment-debtor,  i.  466. 

death  of  judgment-debtor,  i.  467. 

remedies  of  creditor  after  expiration  of  lien,  i.  468. 
fuspension  and  discharge  of  lien,  L  469-481. 

general  principles,  i.  469. 

by  injunction,  i.  470. 

stay  of  proceedings,  L  471. 

opening  or  vacating  judgment,  i.  472. 

appeal  or  error,  i.  473. 

discharge  in  bankruptcy,  i.  474. 

appointment  of  receiver,  i.  475. 

taking  defendant  on  oa,  sa„  i.  476. 

payment,  i.  477. 

cancellation  or  entry  of  satisfaction,  i.  478. 

sale  of  the  land,  i.  479. 

acquisition  of  title  by  judgment-creditor,  i.  480. 

release  of  lien,  i.  481. 
revival  of,  see  Scms  Facias. 
foreign  judgments  create  no  lien,  ii.  863. 
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UPE-ESTATE, 

boiiDd  by  Judgment-Hen,  i.  426. 

LIMITATIONS,  STATUTE  OF, 

whether  Judgment  will  be  opened  to  let  in  plea  of,  i.  349. 
pleadable  to  action  on  foreign  judgment,  it.  850. 

to  action  on  sister  state  Judgment,  ii.  b92. 

to  action  on  domestic  Judgment,  ii.  985. 

LIS  PENDENS, 

doctrine  and  effect  of,  ii.  550. 
in  another  state,  no  bar,  ii.  865. 

LOST  RECOBBS^ 

restoration  of,  i.  125. 

action  maintainable  on,  ii.  969. 

LUNATICS, 

validity  of  Judgments  against,  i.  205. 

Judgments  against,  not  impeachable  collaterally,  !.  265. 

inquisition  of  lunacy,  how  far  in  rem,  ii.  802. 


MALICIOUS  PROSECUTION, 

record  of  acquittal  as  evidence  in  action  for,  ii.  529. 
recovery  in,  bars  action  for  slander,  ii.  789. 

MALPRACTICE, 

action  for,  not  barred  by  previous  recovery  for  professional  services,  ii. 
769. 

MANDAMUS, 

order  granting  or  refusing,  when  final,  i.  32. 

does  not  lie  to  compel  amendment  of  Judgment,  L  167. 

MARRIED  WOMEN, 

confession  of  Judgment  by,  1.  55. 
as  creditor  in  confessed  Judgment,  i.  56. 
Judgment  by  default  against,  i.  81,  190. 
validity  of  Judgments  against,  i.  188-192. 

at  common  law,  i.  188. 

for  debt  contracted  dum  aolGf  i.  189. 

by  default,  coverture  not  pleaded,  i.  190. 

under  partially  enabling  statutes,  i.  191. 

under  statutes  removing  disabilities,  1.  192. 
collateral  impeachment  of  Judgments  against,  i.  265. 
Judgments  against,  when  enjoined,  i.  892. 
not  bound  by  judgment  against  husband,  ii.  556. 
when  bound  by  probate  decrees,  ii.  688. 
Judgments  against,  when  enforceable  in  another  state,  ii.  888* 

MASTER  AND  SERVANT, 

conclusiveness  of  Judgments  as  between,  ii.  579. 
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MAXIMS, 

acttts  curicB  neminem  gratahit,  1. 126. 

netno  potest  esse  judex  in  propria  causa,  i.  174. 

dies  dominicus  non  est  juridicuSf  i.  182. 

omnia  profsumuntur  rite  at  solenniter  esse  aetat  i.  270.         • 

sententia  contra  matrimonium  nunquam  transit  in  rem  Judicatamt 

i.  820. 
qui  prior  est  tempore  potior  est  Jure,  i.  442. 
res  judicata  pro  veritate  accipitur,  ii.  501. 
res  inter  alios  acta  alteri  nocere  non  debet,  ii.  600,  nota 
nemo  debet  bis  vexari  pro  una  et  eadem  causa,  ii.  678. 

MELIORIBUS  DAMNIS,  DE. 
plaintiff's  election,  ii.  782. 

MERGER, 

bj  former  Judgment,  see  Former  Reoovert. 
doctrine  of,  ii.  674. 

none  results  from  foreign  Judgment,  ii.  847. 
by  judgment  recovered  in  a  sister  state,  ii.  864. 
not  by  lis  pendens  in  another  state,  IL  865. 

MERITS, 

affidavit  of,  required  on  motion  to  open  Judgment,  i.  847« 

by  wl)om  to  be  made,  i.  847. 

must  show  good  defense,  i.  848. 
former  judgment,  to  be  a  bar,  must  have  been  on  the,  ii.  693. 

various  judgments  considered  with  reference  to  this  rule,  ii.  695-728. 
evidence  to  show  consideration  of,  in  former  suit,  ii.  724. 
concluded  by  judgment  in  another  state,  ii.  857, 883. 
not  examinable  in  action  on  domestic  Judgment^  ii.  970. 

MESNE  PROFITS, 

judgment  in  ejectment  conclusive  in  action  for*  ii.  652. 

MILITARY  COURTS, 

validity  of  judgments  of,  i.  173. 
judgments  of,  not  impeachable  collaterally,  i.  250. 
sentences  of,  when  reviewable  on  habeas  corpus,  L  256. 
judgment  of  court-martial  conclusive,  ii.  524. 
adjudications  of  military  tribunals,  ii.  525. 

MINUTES  OF  COURT, 

as  basis  for  nunc  pro  tunc  entry  of  Judgment,  i.  135. 

as  basis  for  amendment  of  judgment,  i.  165. 

not  evidence  of  contents  of  lost  or  destroyed  record,  ii.  969. 

Ml^FORTUlJE, 

as  ground  for  vacating  judgment,  i.  337. 

sickness  of  defendant,  i.  338. 
as  ground  for  enjoining  judgment,  i.  383. 

MISJOINDER, 

of  parties,  not  ground  for  arresting  Judgment,  i.  99. 
of  counts,  i.  101. 
of  causes  of  action,  i.  102. 
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no  ground  for  impeaching  Judgment  collaterally,  i.  264. 
dismissal  of  salt  for»  no  bar  to  new  action,  ii.  719. 

MISNOMEB, 

no  ground  for  arresting  judgment,  i.  99. 

does  not  invalidate  judgment,  i.  213. 

in  docket  or  index,  effect  on  judgment-lien,  i.  406. 

MISTAKE, 

as  ground  for  vacating  judgments,  i.  835. 

of  counsel  as  ground  for  vacating  judgment,  1,  842. 

as  to  time  of  trial,  i.  345. 

of  counsel,  no  ground  for  enjoining  judgment,  L  375. 

of  fact,  enjoining  judgment  for,  i.  381. 

in  docket  or  index,  effect  on  Judgment-lien,  i.  406. 

whetlier  items  omitted  by,  can  l^  recovered  in  subsequent  action,  ii.  737. 

as  ground  for  impeaching  foreign  judgments,  ii.  842,  843. 

entry  of  satisfaction  of  judgment  made  by,  may  be  stricken  off,  ii.  lOlG. 

MONEY, 

judgment  for.  must  be  expressed  In  dollHrs  and  cents,  1.  118. 
designation  of,  in  judgment,  by  figures  alone,  1.  lib. 
judgment  for  coined  money,  i.  152. 
judgment  must  be  paid  in,  ii.  987. 

MORTQAGE, 

decree  of  foreclosure  when  final,  i.  48. 

subsequent  mortgagee  not  prejudiced  by  amendment  of  Judgment,  1. 169. 

validity  of,  established  by  Judgment  on  it,  i.  269. 

equity  of  redemption  bound  by  judgment-lien,  i.  434. 

unrecorded,  in  conflict  with  Junior  jud>{ment,  i.  446. 

for  purchase-money,  preference  of,  1.  447. 

entered  same  day  witli  a  judgment,  which  preferred,  i.  451. 

parties  to,  privity  between,  ii.  55L 

MOTION, 

defined,  i.  1. 

judgments  on,  1. 15. 

pendency  of,  prevents  judgment  by  default,  i.  86. 

in  arrest  of  judgment,  i.  %-105. 

when  should  be  made,  i.  97. 
for  entry  of  judgment,  1.  108. 

entry  of  judgment  nunc  pro  twic  after  decision  of,  i.  128. 
for  entry  of  judgment  nunopro  tunc,  notice  of,  1.  134. 
for  amendment  of  judgment,  i.  163. 
to  quash  execution,  grounds  for,  i.  253. 
for  setting  aside  judgment,  i.  303. 

allowance  of,  discretionary,  i.  354. 
Judgments  on,  when  conclusive,  ii.  691, 692. 

MUNICIPAL  CORPORATION, 

judgment  against,  creates  no  lien,  i.  407. 

rulings  of  oflicersof,  when  conclusive,  ii.  532. 

Judgment  against,  as  evidence  in  action  against  a  person  liable  over,  il. 

575. 
Judgment  against,  when  conclusive  on  tax-payers,  ii.  584. 
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NAMES  OP  PARTIES. 

error  in,  does  not  invalidate  Jadgment,  i.  213. 

erroneously  entered  in  docket  or  index,  effect  on  lien  of  Judgment,  i.  406. 

NATURAL  JUSTICE, 

foreign  judgment,  if  repugnant  tO|  not  enforced,  ii.  840. 

NATURALIZATION, 

order  of,  is  in  rem,  iL  804. 

NEQLECT, 

excusable,  as  ground  for  vacating  Judgments,  i.  840. 

negligence  of  attorney,  i.  841. 
of  counsel,  no  ground  for  enjoining  Judgment,  i.  875. 
of  party,  precludes  equitable  relief  against  judgment,  i.  387. 
action  for,  not  barred  by  previous  recovery  for  services,  ii.  769. 

NEGOTIABLE  INSTRUMENTS. 

parties  to,  not  generally  in  privity,  ii.  555. 
merger  of,  in  judgment,  ii.  674. 
Judgments  are  not,  ii.  940. 

NEW  TRIAL, 

order  granting  or  refusing,  when  flnal,  i.  33. 
when  granted  in  equity,  i.  357. 

motion  for,  does  not  affect  conclusiveness  of  the  Judgment  as  i  vidence,  iL 
512,  684. 

NEWLY-DISCOVERED  EVIDENCE. 
as  ground  Cor  enjoining  Judgment,  i.  385. 

NIL  DEBET. 

not  pleadable  to  action  on  sister  state  judgment,  ii.  856,  884. 
not  pleadable  to  action  on  federal  judgment,  ii.  938. 

NIL  DICIT. 

judgment  l>y,  i.  15,  79. 

NISI. 

Judgments  and  orders,  i.  18. 
decrees,  i.  19. 

NOLLE  PROSEQUI.  * 

judgment  of.  i.  15. 

when  conclusive,  ii.  702. 

NOMINAL  PARTIES,. 

judgment  against,  binds  real  party  in  interest,  ii.  537. 

NON  COMPOTES  MENTIS, 

validity  of  judgments  against,  i.  205. 

judgments  against,  when  enforceable  in  another  state,  ii.  888. 

NON  OBSTANTE  VEREDICTO, 
judgment,  L  16* 
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NON  PROS.. 

iadgment  of,  i.  15. 
adgment  of»  when  oonclosiye,  li.  702. 

NON-RESIDENT, 

judgment  bj  default  against,  i.  S3, 
jurisdiction  over,  i.  227. 
attachment  of  property  of,  i.  229; 

,  binds  only  goods  attached,  1.  230. 
judgments  against,  when  vacated,  i.  312. 
not  released  by  recovery  against  co-obligor,  ii.  771. 
foreign  judgments  against,  ii.  836. 
may  deny  authority  of  attorney  appearing  for  him,  ii.  903. 
not  personally  bound  by  judgment  founded  on  attachment  of  property, 

ii.  904. 
ex-territorial  service  of  process  on,  ii.  905. 
constructively  summoned,  ii.  906. 
voluntarily  appearing,  ii.  908. 
decoyed  into  another  state,  ii.  909. 
jurisdiction  of  non-resident  corpora tion.  ii.  910. 
as  defendant  in  divorce,  ii.  927-982. 

NON  SUM  INPORMATUS, 
judgment  by»  L  15. 

NONSUIT. 

defined,  i.  15. 

voluntary  and  involuntary,  i.  15* 

judgment  of,  is  final,  i.  26. 

no  bar  to  new  suit  on  same  cause  of  action,  ii.  699. 

dismissal  of  complaint,  ii.  703. 

NOTICE  (See  also  Fhooess), 

of  application  for  entry  of  judgment  nunc  pro  tune^  1. 134. 

for  amendment  of  judgment,  i.  164. 
service  of,  essential  to  jurisdiction,  L  220. 
irregular  or  defective  service  of,  no  ground  for  collateral  impeachment  ot 

judgment,  1.  263. 
want  of,  as  ground  for  vacating  judgment,  i.  324. 
of  application  to  open  judgment,  i.  346. 

notice  to  attorney  sufficient,  i.  346. 
judgment  void  for  want  of,  enjoined  in  equity,  i.  376. 
to  warrantor,  of  action  against  warrantee,  ii.  569. 
as  foundation  for  decrees  in  admiralty,  ii.  814,  818. 
want  of,  as  defense  to  action  on  sister  state  judgment,  ii.  894  et  aeq. 
constructive,  in  divorce  proceedings,  ii.  928-932. 
to  debtor,  of  assignment  of  judgment,  ii.  950. 

NUISANCE, 

permanent,  damages  for,  most  all  be  recovered  in  one  action,  ii.  748. 
otherwise  if  transient  and  recurring,  ii.  743. 

NUL  TIEL  RECORD, 

proper  form  of  general  issue  in  action  on  sister  state  judgment,  ii.  856. 

885. 
not  pleadable  to  action  on  foreign  decree,  ii.  885. 
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KUL  TIEL  RECORD— Continued. 

want  of  Jurisdiction  not  provable  nnder  this  plea,  ii.  902. 
as  plea  to  action  on  domestic  Judgment,  IL  97L 

NUNC  PRO  TUNC  ENTRIES. 

origin  and  nature  of  power  to  make*  1.  126. 

on  account  of  delay  of  court,  i.  127,  202. 

delay  caused  by  motion  or  appeal,  1. 128* 

laches  of  party  will  not  Justify,  i.  129. 

supplying  judgment  rendered  but  not  entered.  1. 130. 

correction  of  clerical  errors,  i.  131. 

not  proper  means  of  changing  or  revising  Judgment,  i.  132. 

only  proper  when  final  judgment  could  be  entered,  1. 133. 

notice  of  application  for,  i.  134. 

evidence  sufficient  for,  i.  135. 

order  for,  relates  back,  i.  136. 

effect  on  third  parties,  i.  137. 

lien  of  judgment  does  not  relate  back,  i.  410. 


O. 

OBLIGATION. 

Joint,  merged  by  recovery  against  one  of  the  debtors,  ii.  770. 
otherwise  if  joint  and  several,  ii.  774. 

OBLIGATION  OP  CONTRACTS, 

judgments  are  not  contracts,  i.  7-11. 
statute  of  limitations  impairs,  when,  ii.  892. 

OFFICERS, 

judgment  against,  in  action  on  indemnity  bond,  ii.  578. 

not  in  privity  with  deputies,  ii.  580. 

predecessor  and  successor  are  privies,  ii.  582. 

sureties  of,  when  bound  by  Judgment  against  principal,  ii.  588. 

when  authorized  to  receive  payment  of  judgment,  ii.  986. 

paying  Judgment,  right  to  subrogation,  ii.  998. 

OPENING  JUDGMENTS  (See  also  Vaoatino  Judomemts), 

judgments  by  confession,  i.  77. 
Judgments  by  default,  i.  94. 
effect  of,  on  lien  of  judgment,  L  472. 
in  hands  of  assignee,  ii.  955. 

ORDERS, 

defined,  L 1. 

under  the  codes,  i.  1. 

synonymous  with  rules,  i.  1. 

formal  language  of,  1. 2. 

for  Judgment,  distinguished  from  Judgment  Itstf  f,  i.  8. 

nisi.  i.  18. 

when  final,  i.  21. 

affecting  substantial  rights,  i.  22, 32. 

for  entry  of  Judgment,  1. 108. 

entry  of,  nunc  pro  tune,  i.  126-137. 

amendment  of,  i.  154. 
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not  impeachable  collaterally,  1. 245. 

of  probate  courts,  when  conclusive,  ii.  638  €t  $eq, 

on  motions,  when  conclusive,  ii.  691. 

for  removal  of  paupers,  are  in  rem,  ii.  805* 

OBDINANOE, 

constitutionality  of,  reviewable  on  habeas  oorputt  i*  257. 

ORPHANS'  OOUBT, 
See  Probate  Ooubt. 

P. 

PABAMOUNT  TITLE. 

Judgment  of  eviction  under,  conclusive  on  warrantor,  ii.  567. 

PABOL. 

assignment  of  Judgment  by,  ii.  945. 

PABOL  EVIDENCE. 

as  basis  for  nunopro  tunc  entry  of  Judgment,  i.  135. 

for  amendment  of  judgment,  i.  165. 
to  identify  points  decided  by  former  judgment,  ii.  623  et  seq, 
to  show  adjudication  of  merits  in  former  suit,  ii.  724. 
to  prove  contents  of  lost  or  destroyed  record,  ii.  969. 

PABTIES, 

Judgment,  to  be  final,  must  dispose  of  case  as  to  all,  i.  23. 

to  judgment  by  confession,  i.  54-59. 

to  judgment  by  default,  i.  81,  82. 

defect  or  misjoinder  of,  as  ground  for  arresting  judgment,  i.  99» 

designation  of,  in  judgment,  i.  116. 

Judgment  against  joint  defendants,  i.  82, 120. 

measure  of  recovery  in  case  of  joint  parties,  i.  145. 

amendment  of  judgment  with  respect  to,  i.  160. 

status  of,  as  affecting  validity  of  judgments,  i.  187>214. 

persons  civilly  dead,  i.  187. 

married  women,  L 188-192. 

under  partially  enabling  statutes,  i.  191. 

under  statutes  removing  disability,  i.  192. 

infants,  i.  193-198. 

infant  plaintiffs,  i.  198. 

deceased  parties,  i.  199-204. 

insane  persons,  i.  205. 
Joint  defendants,  i.  206-212. 
joint  debtor  acts,  i.  208. 
effect  of  misnomer  of,  i.  218. 

desoriptio  personcBf  i.  214. 
sources  of  Jurisdiction  over,  i.  216. 
consul  of  foreign  nation,  i.  217. 
may  agree  to  confirm  invalid  judgment,  i.  218. 
Judgment  against  one  not  a  party  is  void,  i.  219. 
defendant  must  have  notice,  i.  220. 
non-resident  parties,  i.  227  et  seg» 
Jurisdiction  of  Joint  defendants,  i.  283. 
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Judgments  against  partners,  1.  237. 

cannot  impeach  judgment  collaterally»  i.  245  et  seq. 

to  whom  the  rule  applies,  i.  260. 
objections  as  to,  no  ground  for  impeaching  ]udgment»  I.  264. 

legal  disability  of,  i.  265. 
collateral  impeachment  of  judgments  by,  for  fraud,  i.  290. 
who  may  apply  for  vacation  of  judgment,  i.  814. 
sickness  of,  as  ground  for  vacating  judgments,  i.  888. 
who  may  apply  for  injunction  against  Judgment,  i.  359. 
fraudulent  inclusion  of,  ground  for  enjoining  judgment,  1.  868. 
cannot  by  agreement  change  nature  of  Judgment-lien,  i.  403. 
to  8ci,  fa.  to  revive  judgment,  i.  488. 
what  parties  bound  by  a  Judgment,  ii.  584  et  aeq, 
estoppel  not  affected  by  fact  that  parties  in  second  action  are  more  or  less 

numerous  than  in  first,  li.  548. 
evidence  to  identify,  for  purposes  of  estoppel,  ii.  547. 
what  constitutes  privity,  ii.  549. 

Judgment  against  warrantee  when  binding  on  warrantor,  ii.  567. 
Judgments  as  evidence  for  or  against  strangers,  ii.  600-608* 
party  setting  up  estoppel  has  burden  of  proof,  ii.  629. 
who  are  bound  by  judgment  in  partition,  ii.  661. 
dismissal  of  suit  for  want  of,  not  a  bar,  ii.  719. 
Judgment  against  one  of  two  joint  contractors,  ii.  770-778. 

joint  and  several  contractors,  ii.  774,  775. 

Joint  tort-feasors,  ii.  777-782. 
who  are  bound  by  Judgments  in  rem^  ii.  795. 
to  action  on  assigned  judgment,  ii.  940,  951. 
to  action  on  domestic  Judgment,  ii.  963. 
to  set-off  of  mutual  Judgments,  ii.  1004. 

PARTITION, 

interlocutory  and  final  judgments  in,  i.  17.  89. 
probate  decree  for,  when  conclusive,  ii.  646. 
conclusiveness  of  judgment  in,  ii.  660. 
parties  bound  by,  ii.  66L 

PARTNERSHIP. 

decree  for  dissolution  of,  when  final,  i.  47. 

confession  of  judgment  by,  i.  57. 

Jurisdiction  of,  how  acquired,  i.  287. 

judgment  against,  lien  on  separate  and  firm  property,  1.  481. 

judgment  against  surviving  partner  not  evidence  ugainat  representative 

of  deceased,  ii.  566. 
Joint  liabiUty  for  firm  debts,  iL  776. 

PATENTS, 

for  land,  issue  of,  not  impeachable  collaterally,  il.  530* 
for  inventions,  grant  of,  when  conclusive,  ii.  531. 

PAYMENT. 

as  ground  for  relief  against  judgment,  1.  890. 
cancels  lien  of  judgment,  1.  477. 
as  defense  to  aci,  fa.  to  revive  Judgment.  1.  494. 
must  be  pleaded  in  defense  or  will  be  barred,  ii-.  758. 
as  defense  to  action  on  sister  state  Judgment,  ii.  890* 
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as  plea  to  action  on  domestic  Judgment*  if.  975. 

allowance  of  partial  payment,  ii.  975. 
of  Judgment,  by  Judgment-debtor^  11.  986-991. 

to  whom  made,  ii.  986. 

medium  of  payment,  ii.  987. 

tender,  ii.  988. 

payment  of  less  than  whole  amount,  Ji.  989. 

evidence  of  payment,  ii.  990. 

keeping  Judgment  alive  after  payment,  ii.  991. 
presuinptlOQ  of,  from  lapse  of  time,  ii.  992-994. 

common  law  presumption,  ii.  992. 

evidence  to  rebut  presumption,  ii.  993. 

lapse  of  less  than  twenty  years,  ii.  994. 
by  Joint  party  or  third  person,  ii.  995-999. 

parties  Jointly  liable,  ii.  995. 

payment  by  surety,  ii.  996. 

release  of  garnishee  by  payment  of  principal  Judgment,  ii.  997. 

payment  by  sheriff,  ii.  998. 

payment  by  stranger,  ii.  999. 

PEDIGREE. 

provable  by  Judgment  between  strangers,  ii.  606. 
Judgment  establishing,  is  in  rem,  ii.  806. 

PENALTY. 

foreign  Judgment  imposing,  not  enforced,  ii.  870. 

PERIODICAL  LIABILITIES, 
successive  actions  on,  ii.  747. 

PERJURY, 

collateral  impeachment  of  Judgment  for,  i.  296. 
as  ground  for  vacating  judgments,  i.  828. 

for  enjoining  Judgments,  i.  372. 

for  impeaching  foreign  Judgments,  ii.  844. 

for  defense  against  sister  state  Judgment,  ii.  920. 

PETITION. 

defective,  when  cause  for  arresting  judgment,  i.  100. 

PHYSICIAN, 

action  against,  for  malpractice,  not  barred  by  previous  recovery  for  serv- 
ices, ii.  769. 

PLACE, 

of  holding  court,  when  material  to  validity  of  Judgments,  i.  177. 
of  trial,  i.  178. 

PLAINTIFFS. 

misjoinder  of,  no  ground  for  arresting  Judgment,  i.  99. 

infants  as,  validity  of  Judgments,  1.  I9b. 

deceased.  Judgments  in  favor  of,  i.  204: 

may  apply  for  vacation  of  Judgments,  i.  314. 

fraud  ol,as  ground  for  enjoining  Judgment,  i.  869-^73. 
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PLEA  IN  ABATEMENT. 

Judgment  on«  i.  18, 14. 
when  final,  i.^0. 
not  a  bar  to  second  suit,  ii.  696. 

PLEADINGS, 

Judgment  on  the,  i.  15. 

default  must  be  founded  on  good  declaration,  i.  84. 
pendency  of,  prevents  judgment  by  default,  i.  86. 
arrest  of  Judgment  for  faults  in,  i.  100-102. 
ambiguous  judgment  construed  with  reference  to,  i.  116, 118, 123. 
recovery  cannot  exceed  amount  claimed  by,  i.  188, 14L 
Judgment  must  be  supported  by  the,  L 188. 
effect  of  omission  to  plead  coverture,  1. 190. 
sufficiency  of,  not  a  test  of  jurisdiction,  i.  241. 
Judgment  cannot  go  outside  the,  i.  242. 
on  soi,  fa.  to  revive  judgment,  i.  486. 

plea  of  guilty  to  indictment,  when  evidence  in  sabseqnent  civil  suit*  11. 
529. 

dismissal  of  suit  for  defects  in,  not  a  bar,  ii.  718. 
pleading  an  estoppel  by  judgment,  ii.  783-791. 
want  of  jurisdiction  in  foreign  judgment,  ii.  838. 
proper  pleas  to  action  on  sister  state  judgment,  ii.  856. 
form  of  action  on  such  judgment,  ii.  873. 
requisites  of  declaration  on  such  judgment,  ii.  874. 

jurisdiction  need  not  be  alleged,  ii.  875. 
pleas  admissible  in  action  on  sister  state  judgment,  ii.  881-898. 

denying  Jurisdiction,  ii.  897, 898, 902. 
nil  debet  not  good  plea  to  action  on  federal  judffment,  ii.  988. 
in  action  on  domestic  judgment,  ii.  964-967, 970-979. 

requisites  of  declaration,  IL  964. 

declaring  on  Judgment  of  inferior  court.  iL  965* 

averments  of  jurisdiction,  ii.  966, 967. 

defenses,  ii.  970-979. 

plea  of  nul  tUl  record^  ii.  97L 

POINT  RESERVED. 

entry  of  Judgment  on,  notwithstanding  the  verdict,  i.  16. 

POLICE  REGULATIONS, 

of  foreign  countries,  not  enforced,  ii.  841. 
of  sister  states  not  enforced.  iL  871. 

POWER, 

land  held  under  a.  when  bound  by  Judgment-lien,  i.  436. 

POWER  OP  ATTORNEY, 

to  confess  judgment,  i.  51, 61* 
to  assign  Judgment,  ii.  945. 

PRACTICE, 

final  and  interlocutory  Judgments,  i.  20-49. 
orders  affecting  substantial  rights,  i.  ^ 
JudKments  by  confession,  i.  5(^78. 
Judgments  by  default,  i.  79-95. 
when  default  may  be  entered,  i.  85. 86. 
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entry  of  default  by  clerk,  i.  88. 

interlocutory  judgment  in  default,  i.  89. 

assessment  of  damages  on  default,  i.  90,  91,  189. 

review  and  reversal  of  judgments  by  default,  i.  95. 

arrest  of  judgment,  i.  96-105. 

rendition  and  entry  of  judgments,  i.  106-125. 

supplying  lost  records,  !•  125. 

entry  of  judgments  nunc  pro  tunc,  i.  126-137. 

amount  and  character  of  judgment,  i.  188-152. 

amendment  of  judgments,  i.  153-169. 

decrees  against  infants,  1. 197. 

Joint  debtor  acts,  i.  208. 

notice  of  suit  to  defendant,  i.  220. 

defective  process  or  service,  effect  on  judgment,  i.  228,  224. 

appearance  as  waiver  of  citation,  1.  225. 

attiicliment  of  non-resident's  property,  i.  229,  230. 

service  by  publication  of  summons,  i.  231,  281. 

collateral  impeachment  of  judgments,  i.  245  et  tteq. 

vacating  and  setting  aside  judgments,  i.  297  et  seq* 

injunctions  against  judgments,  i.  356-396. 

on  application  to  enjoin  judgments,  i.  393. 

revival  of  judgments  by  8ci,/a„  i.  482-409. 

actions  on  domestic  judgments,  ii.  958-985. 

set-off  of  mutual  judgments,  ii.  1000-1005. 

ordering  entry  of  satisfaction  of  judgment,  ii.  1014. 

striking  off  fraudulent  entry  of  satisfaction,  ii*  1016. 

PBE-EMPTION  RIGHT. 

not  bound  by  judgment  lien,  i.  422. 

PBEMATURE  ACTION, 

dismissal  of,  no  bar  to  new  suit,  ii.  714. 

PRESUMPTIONS, 

in  favor  of  validity  of  judgments,  i.  270. 

Jurisdiction  not  presumed  against  the  record,  i.  277. 

nor  when  the  proceeding  is  special  and  statutory,  i.  279. 

nor  in  case  of  judgments  of  inferior  courts,  i,  282. 

in  favor  of  sister  state  judgment,  ii.  896. 

of  payment  of  judgnient,  from  lapse  of  time,  11.  992-994. 

PRINCIPAL  AND  AGENT, 

conclusiveness  of  judgments  as  between,  ii.  578. 

PRINCU^AL  AND  SUKETY, 

judgment  against  one,  when  evidence  against  the  other,  ii.  586~890* 

PRIORITY  OF  JUDGMENT  LIENS, 
rules  for  determining,  i.  445  et  seq. 

PRIVATE  INTERNATIONAL  LAW. 
See  FoKEiGM  Judgments. 

PRIVIES. 

cannot  impeach  judgments  collaterally,  i.  260. 

who  are,  so  as  to  be  bound  by  judgments,  it  549  et  eeq. 

LAW  JUDG.V.2 — 7i) 
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PRIZE,  ADJUDICATION  OF, 

is  in  rem  and  universally  binding*  ii.  797,  814. 

PRIZE  COURTS, 

sentences  of,  conclusive,  ii.  814-817. 

PROBATE  COURTS, 

have  power  to  amend  'their  records,  i.  161. 

Judgments  of,  not  impeachable  collaterally,  i.  250. 

Jurisdiction  of,  when  presumed,  i*  284. 

power  of,  to  vacate  their  own  decrees,  i.  297. 

Judgments  of,  not  generally  liens,  i.  412. 

purchaser  at  probate  sale,  inceptive  title  of,  when  bound  by  Judgrnent*lieD, 

i.  422. 
conclusiveness  of  Judgments  of,  ii.  633-646. 

such  decrees  binding,  ii.  633. 

when  impeachable  for  fraud,  ii.  634. 

probate  of  a  will,  ii.  635. 

conclusiveness  of  probate  as  to  realty,  ii.  636. 

effect  of  rejection  of  will,  ii.  637. 

parties  bound  by  probate,  ii.  638. 

appointment  of  administrator,  ii.  639. 
is  no  proof  of  death,  ii.  640. 

allowance  or  rejection  of  claims,  ii.  641. 

order  for  sale  of  land,  ii.  642. 

decree  of  distribution,  ii.  643. 

settlement  of  accounts,  ii.  644. 

appointment  of  guardian,  ii.  645. 

order  for  partition,  ii.  646. 
adjudications  of,  are  in  rem,  ii.  808. 
foreign,  adjudications  of,  ii.  823. 
of  a  sister  state.  Judgments  conclusive,  ii.  922. 
actions  on  decrees  of,  ii.  961. 

PROCESS, 

service  of,  essential  to  valid  Judgment  by  default^  i.  83. 

defects  in,  as  ground  for  reversing  Judgment  by  default,  i.  88, 95. 

reference  to,  for  construction  of  ambigaous  Judgment,  i.  123. 

when  part  of  Judgment-roll,  i.  124. 

service  of,  upon  infants,  1. 194. 

service  of,  essential  to  Jurisdiction,  i.  220. 221. 

statutes  regulating  mode  of  service,  i.  222. 

defects  in,  when  fatal  to  Jurisdiction,  i.  223. 

defects  in  service  of,  when  invalidate  Judgment,  1.224. 

appearance  as  a  waiver  of,  i.  225. 

ex-territorial  service  of,  i.  228,  ii.  887, 905. 

publication  of,  i.  231. 

irregular  or  defective  service  of,  no  ground  for  collateral  impeachment  of 

Judgment,  i.  263. 
proceedings  founded  on  constructive  service  of,  presumptions  as  to  Jaria- 

diction,  1.281. 
irregular  or  defective,  as  ground  for  vacating  Judgment,  i.  824* 
scire /acictSf  service  of,  i.  487. 
service  of,  in  proceedings  in  rem,  ii.  794, 809. 
constructive  service  on  non-residents,  il.  906* 
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on  residents,  ii.  907. 

in  divorce  proceedings,  ii,  925, 931. 

PRO  C0NPE8S0, 

decree  talcen,  i.  19. 

is  interlocutory,  i.  28. 

not  taken  against  infants,  i.  197. 

PROPERTY  BOUND, 

designation  of,  in  Judgment,  i.  117. 

by  attachment  against  non-resident,  i.  280,  ii.  904. 

by  lien  of  judgment,  creditor  has  no  estate  in,  i.  400. 

cannot  be  changed  by  agreement,  i.  403. 
by  lien  of  Judgments  of  federal  courts,  i.  415. 
by  lien  of  judgments  generally,  i«  417  et  seq. 

PUBLICATION, 

of  process  against  non-resident,  i.  281,  ii.  906. 

statutes  authorizing,  strictly  construed,  i.  282, 281. 

vacation  of  Judgment  rendered  on,  i.  812* 

in  proceedings  in  rem,  ii.  794, 809, 814. 

in  proceedings  in  foreign  courts,  ii.  836. 

in  courts  of  another  state,  ii.  905-910. 

in  divorce  proceedings,  iL  925,  981. 

PURCHASERS, 

intervening,  not  prejadiced  by  amendment  of  Judgment,  i.  169. 

holder  of  judgment-lien  not  a  ''purchaser,"  i.  400. 

not  charged  with  notice  of  Judgment-lien  when  names  are  erroneonsly 

given  in  docicet  and  index,  i.  406. 
at  judicial  sales,  title  of,  when  bound  by  Judgment-lien,  i.  422. 
under  executory  contract,  interest  of,  bound  by  lien  of  judgment*  i.  489. 
tAking  pendente  lite^  bound  by  the  judgment,  ii.  550. 
at  sheriff's  sale,  in  privity  with  sheriff,  ii.  552. 
at  probate  sale,  not  in  privity  with  administrator,  ii.  564. 
of  judgments,  rights  of,  ii.  948-957. 


a 

QUASI  CONTRACTS, 

Judgments,  when  may  be  considered  as,  i.  11< 

QUASI  IN  REM, 

Judgments  and  proceedings,  iL  793. 

QUOD  CASSETUR  BREVE, 
Judgment  of,  i.  13. 

QUOD  COMPUTET, 
Judgment  of,  i.  17. 

QUOD  PARTITIO  FIAT, 
Judgment  of,  i.  17. 

QUOD  RECUPERET. 
Judgment  of,  i.  18. 
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B. 
BAILROAD, 

when  bound  by  lien  of  Judgment,  i.  419. 

REAL  ESTATE, 

what  interests  in,  boand  by  Judgment-lien,  1. 417  et  9eq, 
probate  of  will  conclusive  as  to,  li.  686. 
probate  order  for  sale  of,  when  conclusive,  ii.  642. 
partition  of,  in  probate  court,  conclusive,  ii.  646. 
adjudications  upon  title  to,  when  conclusive,  ii.  647  et  9eq. 
beyond  the  state,  not  affected  by  Judgment,  ii.  872. 
levy  of  execution  on,  does  not  satisfy  Judgmeut,  ii.  1006. 

REAL  PARTY  IN  INTEREST, 

bound  by  Judgment,  though  not  nominally  a  party,  ii.  587. 
assignee  of  Judgment  is,  ii.  940,  951. 

RECEIVER, 

order  appointing  a,  is  not  final,  i.  82. 

appointment  of»  does  not  discharge  Judgment-liens,  i.  475. 

RECORD, 

of  Judgment  by  confession,  i.  76. 

must  show  grounds  for  motion  in  arrest,  i.  96-105. 

what  constitutes  the,  i.  124. 

supplying  lost  or  destroyed,  i.  125. 

chancery  has  no  jurisdiction,  i.  125. 
entry  of  judgments  on,  nunopro  tunc^  i.  126-187. 

record  must  furnish  necessary  evidence,  i.  185. 
when  amendable,  i.  158, 154. 

only  by  matter  of  record,  i.  165. 
Jurisdictional  averments  in,  i.  271. 

cannot  be  contradicted,  i.  278-276. 

no  presumption  against  the  record,  i*  277. 
when  silent  or  ambiguous  as  to  points  decided  by  former  Judgment,  may 
be  aided  by  parol  ii.  628-628. 

but  not  contradicted,  ii.  625. 
estoppel  by,  necessity  of  pleading,  IL  788-789. 
foreign  judgments  not  records,  ii.  847. 
judgments  of  a  sister  state  are,  ii.  854-858. 
from  another  state,  how  authenticated,  ii.  876-879* 

incompleteness  of,  as  defense  to  action,  ii.  886. 

Jurisdictional  recitals  may  be  contradicted,  ii.  901* 

reciting  appearance  by  attorney,  ii.  908. 

of  inferior  court,  proof  of,  ii.  937. 
assignment  of  Judgment  on  the,  ii.  946. 
lost  or  destroyed,  action  on,  ii.  969. 
entry  of  satisfaction  on,  ii.  1014,  1015. 
striliing  off  fraudulent  entry  of  satisfaction,  ii.  1016. 

RECOUPMENT, 
See  Set-Off. 

RECURRING  LIABILITY, 

successive  recoveries  on,  ii.  747* 


IKDEX.  1253 

REPERENCE, 

decree  ordering  a,  when  final,  I.  44* 

REGISTERS, 

of  IJ.  S.  land  department,  decisions  of,  when  conclusive,  ii.  580* 

EELEASE, 

of  lien  of  Judgment,  i.  481* 

as  defense  to  scL  fa^  to  revive,  i.  494. 

EEUCTA  VERIPICATIONE. 

Judgment  on  confession,  i.  15,  50. 

RELIEF  IN  EQUITY  AGAINST  JUDGMENTS. 
See  Injunotion* 

REMAINDER, 

estate  in,  bound  by  Judgment- lien,  i.  428. 

owner  of,  when  bound  by  Judgment  though  not  made  a  party,  il.  554, 
661. 

REMOVAL  OP  CAUSE. 

order  for,  when  final,  i.  87. 

pendency  of  motion  for,  prevents  entry  of  default,  i.  86. 

terminates  Jurisdiction  of  court  a  quo,  i.  243. 

REMOVAL  OP  PALT^ER, 

order  for,  is  adjudication  in  remt  ii.  805. 

RENDITION  OP  JUDGMENT  (See  also  Entry  of  Judgments), 

defined,  and  distinguished  from  entry,  i.  106. 

power  and  duty  of  court,  i.  107. 

application  and  order  for  judgment,  i.  108. 

signature  of  Judge,  i.  109. 

form  and  contents  of  Judgment,  i.  114-118. 

against  Joint  defendants,  i.  120. 

Judgment  is  conclusive  evidence  of  the  fact  of,  ii.  604. 

REPLEADER, 

Judgment  of,  i.  16. 

REPLEVIN, 

surety  in,  bound  by  Judgment  against  principal,  ii.  587. 
conclusiveness  of  Jud£^ent  in,  ii.  671. 
proceedings  in,  are  not  in  rem,  ii.  801. 

REPUTATION, 

facts  provable  by,  are  also  provable  by  a  Judgment  between  strangers, 
11.  606. 

RES  JUDICATA, 

plea  of,  is  a  meritorious  not  a  technical  defense,  i.  849. 
origin  and  general  principles  of  doctrine  of,  ii.  500-507. 

basis  of  the  doctrine,  ii.  500. 

in  the  Roman  law,  ii.  501. 

in  modern  European  law,  il.  502. 

in  Anglo-American  Jurisprudence,  ii.  503. 
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general  rules  stated,  ii.  504. 

Judgment  can  be  nothing  less  than  oonclusivet  ii.  505. 

difference  between  conciusiyeness  of  judgment  and  bar  by  former 
recovery,  ii.  506. 
what  Judgments  are  conclusive,  ii.  508-515. 

character  of  the  adjudication,  ii.  508. 

not  collusive  or  simulated  judgments,  ii.  508. 

Judgment  must  be  final,  ii.  509. 

effect  of  pending  appeal,  ii.  510. 

reversed  judgment  no  bar,  ii.  511. 

not  affected  by  motion  for  new  trial,  ii.  512. 

voidable  and  void  judgments,  ii.  513. 

Judgment  binding  though  erroneous,  11. 514. 

in  actions  of  nullity,  ii.  515. 
as  dependent  on  diameter  of  the  court,  ii.  516-533. 

Judgment  must  be  rendered  by  lawful  court,  ii.  516. 

de  facto  courts,  ii.  516. 

quasi-judicial  bodies,  ii.  516. 

courts  of  equity,  ii.  517. 

decrees  in  equity  binding  at  law  and  vice  versa^  11.  518. 

probate  adjudications,  ii.  519. 

Judgments  of  federal  courts,  ii.  520. 

courts  of  admiralty,  ii.  521. 

inferior  courts,  ii.  522. 

ecclesiastical  courts,  ii.  523. 

courts-martial,  ii.  524. 

military  tribunals,  ii.  525. 

award  of  arbitrators,  ii.  526. 

decisions  of  appellate  courts,  il.  527. 

Judgments  given  by  divided  court,  ii.  528. 

criminal  sentences  not  evidence  in  civil  issues,  11.  529. 

decisions  of  IJ.  S.  land  department,  ii.  530. 

rulings  of  government  officers,  ii.  581. 

boards  of  municipal  officers,  ii.  532. 

Judgments  conclusive  on  Tiabeas  corpuSf  ii.  533. 
of  the  persons  concluded  by  judgments,  ii.  584-608. 

parties  and  privies,  ii.  534. 

persons  under  disabilities,  ii.  535. 

party  l)ound  only  in  the  capacity  in  which  he  appears,  ii.  536. 

nominal  and  real  parties,  U.  537* 

use  plaintiff,  ii.  538. 

stranger  promoting  the  litigation,  ii.  589. 

person  assuming  the  defense,  ii.  540. 

person  submitting  his  interest  is  bound,  ii.  541. 

witnesses,  ii.  542. 

effect  of  additional  parties,  ii.  543. 

effect  of  severance  as  to  parties,  ii.  544. 

one  plaintiff  suing  for  many,  ii.  545. 

unknown  owners,  ii.  546. 

evidence  to  identify  parties,  ii.  547. 

estoppel  must  be  mutual,  ii.  548. 

what  constitutes  privity,  ii.  549. 

purchaser  pendente  lite,  ii.  550. 

mortgagor  and  mortgagee,  ii.  551. 
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sheriff  and  his  vendee,  ii.  552. 

co-tenants,  ii.  558. 

remaindermen,  ii.  554. 

parties  to  negotiable  paper,  il.  555. 

husband  and  wife,  ii.  556. 

guardian  and  ward,  ii.  557. 

decedent  and  heir,  ii.  558. 

decedent  and  representatives,  11.  559. 

administrator  and  heir  or  devisee,  ii.  560. 

executor  and  legatee,  ii.  561. 

successive  administrators,  ii.  562. 

principal  and  aricillary  administrator,  if.  563. 

executor  and  ancillary  administrator,  ii.  563. 

two  executors  appointed  iu  different  states,  ii.  563. 

administrator  and  probate  purcliaser,  ii.  564. 

co-heirs  or  distributees,  ii.  565. 

surviving  partner  and  executor  of  deceased,  ii.  566. 

warrantor  and  warrantee,  ii.  567. 

defenses  open  to  warrantor,  ii.  568. 

requisites  of  notice  to  warrantor,  ii.  569. 

warrantor  must  liave  opportunity  to  defend,  ii.  570. 

effect  of  judgment  when  warrantor  not  notified,  ii.  571. 

warrantor  of  chattels,  ii.  572. 
indemnitors,  ii.  573. 
actions  on  indemnity  bonds,  ii.  573. 
persons  responsible  over,  ii.  574. 
Judgment  against  city  as  evidence  in  action  against  person  liable 

over,  ii.  575. 
intervening  claimants,  ii.  570. 
landlord  and  tenant,  ii.  577. 
principal  and  agent,  ii.  576. 
master  and  servant,  ii.  579. 
officer  and  deputy,  ii.  580. 
bailor  and  bailee,  ii.  581. 
successors  in  office,  ii.  582. 
corporation  and  stocl^liolders,  Ii.  583. 
municipal  corporation  and  tax-payers,  ii.  584. 
trustee  and  cestui  que  trusty  ii.  585. 
principal  and  surety,  ii.  586. 

sureties  on  bonds  given  in  legal  proceedings,  ii.  587. 
sureties  of  sheriffs  and  consUibles,  ii.  588. 
sureties  of  deputy  officers,  ii.  588. 
sureties  of  executors  and  administrators,  ii.  589. 
sureties  of  guardians,  ii.  590. 
actions  between  sureties  for  contribution,  ii.  591. 
principal  and  guarantor,  ii.  592. 
garnishees,  ii.  593. 
judgment  against  garnishee  not  conclusive  as  to  amount  of  debt,  ii, 

594. 
right  of  garnishee  to  question  legality  of  prior  proceedings,  ii.  595. 
as  between  garnishee  and  assignee  of  claim,  ii.  596. 
as  between  garnishee  and  stranger,  ii.  597. 
foreign  judgment  against  garnishee,  ii.  598. 
effect  of  judgment  as  between  co-defendants,  ii.  599* 
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judgments  do  not  bind  strangers,  II.  600. 

exception,  courts  of  exclusive  jurisdiction,  il.  601. 

exception  as  to  judgments  in  rem^  ii.  602. 

principle  of  stare  decisis,  ii.  603. 

judgment  as  evidence  of  its  own  existence,  ii.  604. 

judgment  as  evidence  of  relation  of  debtor  and  creditor,  fl.  605. 

judgment  as  evidence  of  facts  provable  by  genemi  repuiation,  ii. 
606. 

judgment  as  link  in  cliain  of  title,  ii.  607. 
judgment  as  an  admission,  11.  608. 
what  points  and  questions  are  concluded,  ii.  609-632. 
scope  of  tlie  estoppel,  ii.  609. 
four  identities  required,  ii.  610. 
matters  incidentally  considered,  ii.  611. 
inferences  from  the  judgment,  ii.  612. 
necessary  conditions  to  tlie  adjudication,  11.  613. 
what  constitutes  the  "matter  in  issue,"  11.  614. 
points  necessary  to  warrant  the  judgment,  IL  615. 
points  in  issue  but  not  decided,  ii.  616. 
points  not  in  issue,  11.  617. 

mattei-s  which  could  not  have  been  adjudicated,  ii.  618. 
judgment  on  matters  not  presented,  ii.  619. 
claims  withdrawn  or  withheld,  11.  620. 
entire  demand  cannot  be  severed,  11.  621. 
facts  assumed  or  admitted,  ii.  622. 
•Tidence  to  Identify  points  adjudged,  ii.  623-632. 
parol  evidence  admissible,  11.  (524. 
record  cannot  be  contradicted,  11.  625. 
parol  evidence  not  admissible  to  enlarge  the  estoppel,  Ii.  626. 
general  declaration  or  pleas,  11.  627. 
parol  evidence  to  escape  the  estoppel,  11. 628. 
burden  of  proof,  il.  629. 
what  species  of  evidence  receivable,  ii.  630. 
question  of  law  or  fact,  ii.  631. 
inconsistent  positions  in  court,  ii.  632. 
conclusiveness  of  probate  adjudications,  il.  633-646. 

(See  Probatb  Coukts.) 
distinctive  rules  as  to  ejectment  and  other  real  actions,  ii.  647-668. 
common  law  rules  as  to  real  actions,  ii.  647. 
common  recovery,  Ii.  648. 
writ  of  entry,  ii.  649. 
ejectment  at  common  law,  ii.  650. 
ejectment  on  equitable  title,  11.  651. 
in  actions  for  mesne  profits,  ii.  652. 
confession  of  judgment  in  ejectment,  ii.  653. 
successive  judgments  in  ejectment  made  conclusive  by  stcitutes,  ii. 

654. 
modern  actions  for  realty,  ii.  655. 
after-acquired  title  not  barred,  11.  656. 
judgment  in  trespass,  ii.  657. 

not  conclusive  in  subsequent  ejectment,  ii.  658. 
trespass  to  try  titles,  11.  659. 
judgment  in  partition,  ii.  660. 
parties  bound  by  partition,  ii.  661. 
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action  for  use  and  occapation,  ii.  662. 

forcible  entry  and  detainer,  ii.  66;^ 

action  to  quiet  title,  ii.  664. 

dower  proceedings,  ii.  665. 

forecloBure  suits,  ii.  666. 

award  of  arbitrators  upon  title  to  land,  11.  667* 

bankruptcy  proceedings,  ii.  668. 
Judgments  in  personal  actions,  ii.  669-672. 

trespass,  ii.  669. 

trover,  ii.  670. 

replevin,  ii.  67L 

detinue,  ii.  672. 
former  recovery  as  a  bar,  see  Former  Beoovsrt. 
judgment  in  one  of  a  series  of  successive  actions  as  evidence  in  the  next, 

ii.  760. 
successful  defense  to  one  of  a  series  of  actions  conclusive  as  to  all,  ii. 

761. 
defenses  and  counterclaims  cut  off  by  Judgment  for  plaintiff,  ii.  754-769. 
necessity  of  pleading  former  judgment,  11.  783-789. 
Judgments  in  rem,  ii.  792-812. 

conclusiveness  of  foreign  judgments,  see  Foreign  Jttdoments. 
foreign  judgment  does  not  merge  cause  of  action,  ii.  847. 
conclusiveness  of  judgments  from  a  sister  state,  ii.  853-866. 
federal  judgments  conclusive  in  the  state  courts,  IL  938. 

RESPONDEAT  OUSTER, 

Judgment  of.  i.  13. 

is  interlocutory,  1.  29. 
when  to  be  entered,  L  89* 

RESPONSIBLE  OVER, 

persons  who  are,  bound  by  judgment  against  indemnitee,  ii.  567-575. 

RESTRAINING  JUDGMENTS, 
See  Injunction. 

RESULTING  TRUST. 

when  bound  by  Judgment-lien,  i.  434. 

RETRAXIT, 

Judgment  of,  I.  15. 

bars  second  action,  ii.  700. 

RETROACTIVE  LAWS, 

cannot  validate  a  void  judgment,  1.  218. 
cannot  autliorize  vacation  of  existing  judgments,  i.  898. 
aifecting  lien  of  existing  judgments,  1.  399,  463. 

allowing  plea  of  statute  of  limitations  to  action  on  foreign  Judgment, 
when  valid,  11.  892. 

RETURN, 

of  service,  false,  ground  for  enjoining  Judgment*  L  877. 

REVERSAL  OP  JUDGMENT, 
when  a  final  judgment,  i.  84. 
of  judgment  by  confession,  1.  77* 
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of  judgment  by  default,  i.  95. 

Joint  judgment,  Yoid  as  to  one,  must  be  reversed  as  to  all,  i.  211. 

destroys  its  effect  as  rea  Judicata^  il-  511* 

or  as  a  bar  to  second  snit,  ii.  683. 
effect  on  assignee  of  judgment,  ii.  955. 

BBVER8I0X, 

estate  in,  bound  by  judgment-lien,  i.  428. 

owner  of,  when  bound  by  judgment  though  not  joined  as  a  party,  iL  554, 
661. 

REVIEW, 

of  order  setting  aside  judgment,  L  854. 

REVIEW.  BILL  OP, 

vacation  of  decrees  by  means  of,  i.  301. 

REVIVAL  OP  JUDGMENTS  (See  also  Scibe  Facias), 
failure  to  revive  postpones  lien,  1. 458* 

ROMAN  LAW, 

doctrine  of  m  Judicata  in,  ii.  50L 
Judgments  not  conclusive  on  strangers,  ii.60(K 

RULES, 

defined,  i.  1. 
rule  nUU  i.  18. 
condusiveness  of,  ii.  691, 692, 

«  8. 

SALE, 

under  Junior  Judgment,  effect  on  elder  Iten, !.  459. 

under  execution,  discimrges  lien  of  judgment,  i.  479* 

by  order  of  probate  court,  when  conclusive,  ii.  642. 

action  for  price  of  goods  and  cross-action  for  breacli  of  warranty,  ii.  768. 

decrees  for,  when  in  rem^  IL  811. 

sale  and  assignment  of  judgments,  ii.  940-957* 

on  execution,  satisfies  judgment,  ii.  1010* 

SATISFACTION  OP  JUDGMENT, 

as  ground  for  relief  against  it  in  equity,  i.  890. 
by  payment  by  judgment-debtor,  ii.  986^991. 

to  whom  payment  may  be  miide,  iL  986. 

medium  of  payment,  U.  987. 

tender,  ii.  988. 

payment  of  less  than  whole  amount,  ii.  989. 

evidence  of  payment,  ii.  990. 

keeping  judgment  alive  after  payment,  ii.  991. 
presumption  of  payment  from  lapse  of  time,  ii.992-094. 

common  law  presumption,  ii.992. 

evidence  to  rebut  presumption,  ii.  993. 

lapse  of  less  than  twenty  years,  ii.  994. 
payment  by  joint  party  or  third  person,  ii.  995-999. 

parties  jointly  liable,  ii.  995. 
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SATISFACTION  OP  JUDGMENT— Continued. 

payment  by  sarety,  ii.  996. 

release  of  garnishee  by  payment  of  principal  judgment,  11. 997. 

payment  by  sheriff,  ii.  998. 

payment  by  stranger,  ii.  999. 
by  set-off  of  mutual  judgments,  ii.  1000-1005. 
by  proceedings  on  final  process,  ii.  1006-1013. 

levy  on  real  estate,  ii.  1006. 

levy  on  personalty,  ii.  1007. 

satisfaction  by  levy  is  not  absolute,  ii.  1008. 

release  of  property  on  forthcoming  bond,  ii.  1009. 

sale  on  execution,  ii.  1010. 

taking  defendant  on  ca.  ira.,  ii.  1011. 

discharge  of  defendant  from  custody,  ii.  1012. 

cumulative  judgments,  ii.  1013. 
entry  of  satisfaction  on  the  record,  ii.  1014-1017. 

entry  when  ordered,  ii.  1014. 

nature  and  effect  of,  ii.  1015. 

striking  off  mistaken  or  fraudulent  entry,  ii.  1016. 

release  and  discharge  of  judgment,  ii.  1017. 

SGIBE  FACIAS, 

judgment  on,  when  enjoined,  i.  358. 
roTiyal  of  judgments  by,  i.  482-499. 
nature  and  functions  of  writ,  i.  482. 
not  a  new  suit,  i.  482. 
venue  of  action,  i.  483. 
right  to  sue  out,  i.  484. 
time  of  issuing,  i.  485. 
pleadings,  i.  486. 
service  of  writ,  i.  487. 
parties  plaintiff,  i.  488. 
parties  defendant,  i.  489. 

judgment  against  decedent,  1. 490. 

joint  defendants,  i.  491. 

terre-tenants,  i.  492. 
defenses  to.  i.  493. 

payment,  release,  set-off,  i.  494. 

discharge  in  bankruptcy,  i.  495. 

invalidity  of  original  judgment,  i.  496. 

collateral  agreements.  1. 497. 
Judgment  on  soi.  /a.,  i.  498. 
practice  in  Pennsylvania,  i.  499. 
assignee  of  judgment  may  sue  out,  ii.  951. 

SCOTCH  LAW, 

on  the  subject  of  foreign  judgments,  IL  832. 

SEAL» 

assignment  of  judgment  need  not  be  under,  ii.  945. 

SEAL  OP  COURT, 

must  be  attached  to  exemplification  of  foreign  judgment,  ii.  849* 
attached  to  copy  of  record  from  another  state,  ii.  878. 

SELLER  OF  GOODS, 

when  bound  by  judgment  against  purchaser,  ii.  572. 
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SENTENCE, 

of  prize  court,  conclusiye,  ii.  814-€17. 

SEPARATE  ESTATE, 

of  married  woman,  jadgments  upon  contracts  relating  to,  1. 191. 

SERVANT, 

Judgment  against,  when  binds  master,  ii*  579. 

wrongfuliy  discharged,  suit  for  wages,  wlien  bars  further  recovery,  ii« 
752. 

SERVICE  (See  also  Process), 

false  return  of,  ground  for  enjoining  Jadgment,  i.  S77. 

of  writ  of  8ci.  fa.  to  revive,  i.  487. 

of  process,  in  proceedings  in  foreign  courts,  ii.  836,  887. 

in  courts  of  a  sister  state,  ii.  905-910* 

in  divorce  proceedings,  ii.  925,  931. 

8ET-0FP, 

opening  Judgment  to  let  in  plea  of,  i.  849. 

injunction  against  Judgment  as  a  means  of  securing,  L  891. 

no  defense  to  8ci,/a.  on  Judgment,  L  494. 

merger  of,  in  judgment,  ii.  678. 

when  cut  off  by  former  judgment  for  plaintiff,  ii.  761* 

submission  of  all  matters  in  difference,  ii.  702. 

one  claim  cannot  be  used  both  as  set-off  and  as  cause  of  action,  ii. 
763. 

counterclaim  not  adjudicated  is  not  barred,  ii.  764. 

voluntary  allowance  of,  not  conclusive,  ii.  765. 

cross-claims  may  be  reserved,  il.  767-769. 
of  Judgment  against  assigned  judgment,  ii.  954* 
of  mutual  Judgments,  ii.  1000-1005. 

power  to  order,  ii.  1000. 

Judgments  of  different  courts,  ii.  1001. 

where  the  motion  should  be  made,  ii.  1002. 

moving  party  must  be  real  owner  of  Judgmentp  ii.  1003. 

mutuality  of  parties  required,  ii.  1004. 

requisites  of  Judgment  to  be  set  off,  ii*  1005. 

SETTING  ASIDE  JUDGMENTS, 
See  Vaoatino  Judqmsnts. 

SETTLEMENT, 

of  pauper,  adjudication  upon,  is  in  rem^  ii.  805. 

SHERIFF, 

Judgment  against,  evidence  in  suit  on  indemnity  bond,  ii.  578. 
not  in  privity  with  deputy,  ii.  580. 
sureties  of,  when  bound  by  Judgment  against,  ii.  588. 
when  authorized  to  receive  payment  of  judgment,  ii.  986. 

can  receive  notliing  but  money,  ii.  987. 
paying  judgment,  when  entitled  to  subrogation,  ii.  998. 

SHERIFF'S  SALE, 

inceptive  title  of  purchaser  at,  when  bound  by  lien  of  Judgment,  i.  422. 
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SICKNESS. 

of  party,  as  ground  for  vacating  Jndgmentt  i.  888. 

of  counsel,  i.  889. 
as  ground  for  enjoining  Judgment,  i.  383« 

8I0NIKG  JUDGMENT, 

defined  and  explained,  i.  109. 

8LANDEB, 

action  for,  barred  by  previous  recovery  in  malicious  prosecution,  ii.  789. 

SLAVE, 

judgment  against,  void,  i.  187. 

judgment  upon  status  of,  not  in  rem,  ii.  806. 

SOVEBEIGNTY, 

territorial  limits  of,  i.227. 

oyer  property  within  the  state,  ii.  904. 

SPECIALTY, 

judgment  is  not  a,  i.  6. 

assignment  of  judgment  need  not  be  by,  ii.  945. 

SPLITTING  CAUSES  OP  ACTION, 
the  rule  against,  ii.  784  et  9eq. 

STABE  DECISIS, 

application  of  principle  of,  ii.  603. 

STATE  COURTS. 

proceedings  in,  not  enjoined  by  federal  courts, !.  860. 
cannot  enjoin  judgments  of  federal  courts,  i.  360. 
not  foreign  to  each  other,  under  the  constitution,  ii.  8M-857. 
federal  judgments  conclusive  in  the,  11.988. 

STATEMENT  OP  INDEBTEDNESS, 

See  Confession  of  Judgment.  « 

STATUS  OP  PARTIES, 

as  affecting  validity  of  judgments,  i.  187>214» 
adjudications  upon,  are  in  ram,  ii.  792, 808. 

STATUTE  OP  PRAUDS, 
See  Pkaud. 

STATUTE  OP  LIMITATIONS, 
See  Limitations,  Statute  op. 

STATUTES, 

when  judgments  are  contracts  within  the  meaning  of,  1. 11. 

authorizing  confession  of  judgment,  i.  50-52. 

giving  double  damages,  recovery  upon,  i.  149. 

removing  disabilities  of  coverture,  1. 191, 192. 

defining  jurisdiction  of  courts,  i.  216. 

cannot  retroactively  confirm  a  void  judgment,  i.  218. 

dispensing  with  citation,  i.  221. 

regulating  mode  of  citation,  1. 222. 
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STATUTES— Continued. 

authorizing  constructive  service,  strict! j  construed,  i.  232. 

.joint  debtor  acts,  i.  235, 286,  ii.  914. 

constitutionality  of,  reviewable  on  habeas  cotpua,  i.  257. 

authorizing  special  proceedings,  record  must  show  jurisdiction*  1. 279. 

cannot  autiiorize  vacation  of  existing  judgments,  i.  298* 

regulating  the  vacation  of  judgments,  i.  311, 334. 

judgment-liens  created  by,  i.  398. 

retroactively  affecting  judgment-liens,  i.  399. 

fixing  date  when  judgment-lien  attaches,  1.  443. 

dormant  judgment  acts,  i.  462. 

retroactively  abridging  duration  of  judgment-liens,  1.463. 

relative  to  probate  of  wills,  ii.  635-638. 

regulating  effect  of  judgments  in  ejectment,  ii.  654, 655. 

of  congress,  regulating  interstate  law  of  judgments,  ii.  854. 

regulating  authentication  of  foreign  judgments,  ii.  876-879. 

authorizing  divorce  on  constructive  notice,  IL 925-932. 

directing  mode  of  assigning  judgments,  not  exclusive,  ii.  946. 

regulating  jurisdictional  averments  in  actions  on  judgmentSy  ii»967* 

€TAY  OF  EXECUTION, 

when  postpones  lien  of  judgment,  i.  457. 

STOCKHOLDERS, 

when  bound  by  Judgment  against  corporation,  ii.  588. 

STRANGERS, 

collateral  impeachment  of  judgment  by,  i.  260. 

impeaching  judgment  for  fraud  and  collusion,  i.  293-295. 

applying  for  vacation  of  judgment,  i.  317. 

applying  for  injunction  against  judgment,  i.  359. 

may  be  bound  by  a  judgment  when  they  have  assumed  the  prosecution 

or  defense,  ii.  539, 540. 
Judgments  as  evidence  for  or  against,  ii.  600-606. 
bound  by  judgments  in  rem,  ii.  795. 
paying  judgment,  right  to  subrogation,  IL  995-999. 

SUBJECT-MATTER. 

Jurisdiction  of  the,  i.  240. 

jurisdiction  of,  in  admiralty  coses,  ii.  814,  81& 

SUBROGATION, 

of  stranger  paying  Judgment,  ii.  995-999. 

SUBSTANTIAL  RIGHTS, 

orders  affecting,  are  appealable,  i.  22,  82. 

SUCCESSIVE  LIABILITIES, 

successive  recoveries  on,  ii.  747. 

SUMMARY  FROCEEDINGS, 

judgments  in,  must  show  Jurisdiction,  L  280. 
conclusiveness  of  judgments  in,  iL  689. 
foreign  judgments  in,  not  enforced,  U.  839. 

to  obtain  cancellation  of  fraudulent  entry  of  satisfsction  of  Judgment*  IL 
1016. 
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8X7MMOKS  (See  also  Pboobss), 

amouDt  indorsed  on,  as  limit  of  recovery  on  default,  i.  140* 
service  of,  on  infants,  1. 194. 
service  of,  essential  to  jurisdiction,  i.  220,  221. 
defective  service  of,  when  invalidates  judgment,  L  224. 
appearance  as  a  waiver  of,  i.  225. 
ex-territorial  service  of,  1.  228,  iL  837, 905. 
publication  of,  i.  231. 

irregular  or  defective  service  of,  no  ground  for  impeaching  judgment  col- 
laterally, i.  263. 
service  of,  in  proceedings  in  foreign  courts,  ii.  836* 

SUNDAY, 

judgments  rendered  on,  void,  i.  182. 

SURETY, 

when  bonnd  by  judgment  against  principal,  ii.  586-590. 
P^y^^g  judgment  against  principal,  when  subrogated*  IL  996. 

SURPRISE, 

as  ground  for  vacating  judgments,  i.  336. 
as  gi*ound  for  enjoining  judgments,  i.  382. 

SURROGATE, 

See  Fbobatb  Courts. 

SUSPENSION  OP  JUDGMENT-LIENS, 
causes  for,  i.  469-48L 

T. 

TAX  JUDGMENT, 

use  of  figures  to  designate  amount,  i.  118. 

not  impeachable  collaterally,  i.  247. 

purchaser  under,  whether  in  privity  with  the  previous  title,  ii.  552. 

TAX  PAYERS, 

when  bound  by  judgment  against  county»  ii.  584. 

TECHNICAL  DEFENSES, 

do  not  justify  vacation  of  judgment,  1.  349. 

TENANT, 

estate  of,  when  bonnd  by  judgment-lien,  1.  429. 
when  bound  by  judgment  against  landlord^  ii.  577* 

TENANTS  IN  COMMON, 

lien  of  judgments  against,  i.  430* 
no  privity  between,  iL  553. 

TENDER, 

amount  of  recovery  in  case  of,  i.  144. 
does  not  satisfy  judgment,  ii.  988. 

TERM  OF  COURT, 

amendment  of  judgments  during,  i.  153. 
when  judgments  are  amendable  aiter,  1.  154. 
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TERM  OP  COURT— Continned. 

time  and  place  of  holding  coart,  1. 177. 
judgments  rendered  in  vacation,  i.  179. 
Judgments  rendered  after  expiration  of,  1. 180. 
Jurisdiction  lost  by  expiration  of,  i.  243. 
vacation  of  judgment  during,  i.  305. 

after  the  term,  i.  306. 
when  lien  of  judgment  relates  to  beginning  of,  U  441,  442. 

TERMS, 

imposition  of,  on  vacating  judgment,  i.  352. 
on  enjoining  judgment,  i.  394. 

TERRE  TENANTS, 

joinder  of,  in  sci./a.  to  revive  judgment,  i.  492. 

THIRD  PERSONS, 

collateral  impeachment  of  judgments  by,  i.  260. 

may  impeach  judgment  for  fraud  and  collusion,  i.  293-295. 

applying  for  vacation  of  judgment,  i.  317. 

applying  for  injunction  against  judgment,  i.  359. 

not  chargeable  with  notice  of  judgment-lien  when  names  are  erroneously 

given  in  docket  and  index,  L  406. 
may  be  bound  by  judgment  when  they  have  assumed  the  prosecution  or 

defense,  ii.  539,  540.  • 

judgments  as  evidence  for  or  against,  ii.  600-608. 
when  bound  by  probate  adjudications,  ii.  638. 
bound  by  judgments  m  rem^  ii.  795. 
equities  of,  as  against  assignee  of  judgment,  ii.  956. 
paying  judgment,  right  to  subrogation,  ii.  99&-999« 

TIME, 

of  holding  court,  when  material  to  validity  of  Judgments,  1. 177. 

Judgments  rendered  on  non-juridical  days,  i.  182. 

of  applying  for  vacation  of  judgment,  1.  305  et  seq. 

when  fractions  of  a  day  considered  for  purpose  of  determining  priority  of 

lien,  i.  450,  451. 
presumption  of  payment  of  judgment  from  lapse  of,  iL  992-994. 

TITLE. 

by  judgment,  i.  4. 

species  of,  bound  by  Judgment-lien,  i.  417  et  seq. 

title  held  in  trust,  i.  421. 
after-acquired,  bound  by  lien  of  prior  judgment,  i.  482. 
equitable,  lien  of  judgment  on,  i.  433-^37. 

of  parties  to  executory  contract  of  sale,  lien  of  judgments  on,  1.  488, 439. 
warrantor  of,  bound  by  judgment  against  warrantee,  ii.  507-572. 
judgment  as  link  in  chain  of,  ii.  60/. 
to  land,  when  bound  by  judgment  in  ejectment,  ii.  647* 
not  bound  by  judgment  in  trespass,  ii.  657. 
bound  by  judgment  in  partition,  ii.  660. 
not  adjudicated  in  forcible  entry  and  detainer,  ii.  668. 
bound  by  action  to  quiet  title,  ii.  664. 
award  of  arbitrators  may  be  conclusive  of,  ii*  667. 
to  chattels,  when  adjudicated  in  trespass,  etc»  iL  669-672. 
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TITLE— Continued. 

not  presented  by  defendant,  is  still  barred  by  the  judgment,  ii.  755. 
passing  with  assignment  of  judgment,  ii.  948. 

TORTS, 

judgments  upon,  are  not  contrncts,  i.  9. 

judgment  cannot  be  confessed  for  claims  founded  in,  i.  69. 

judgment  by  default  for,  assessment  of  damages,  i.  89,  90. 

judgment  against  joint  defendants  in  actions  for,  i.  207. 

action  upon,  wLen  bars  action  of  contract,  ii.  729. 

entire  claims  founded  on,  must  be  sued  in  one  action,  ii.  738. 

distinct  injuries  from  same  tort,  ii.  740. 

distinct  trespasses,  ii.  741. 

continuing  damages  from,  ii.  742. 
Joint,  not  merged  by  recovery  against  one  defendant,  ii.  777-779. 
Judgment  founded  on,  is  assignable,  ii.  942. 

but  not  cause  of  action  or  verdict,  ii.  943. 

TRESPASS, 

Judgment  in,  satisfied,  transfers  title  to  chattels,  i.  4. 

judgment  in,  conclusive  of  what,  ii.  657. 

not  conclusive  in  subsequent  ejectment,  ii.  658. 
i)  to  try  titles,  estoppel  of,  ii.  659. 

for  chattels,  effect  of  judgment  in,  ii.  669. 
yf  single  act  of,  gives  but  one  cause  of  action,  ii.  738. 

distinct  trespasses  give  distinct  actions,  ii.  741. 

permanent  damages  for,  must  all  be  recovered  in  one  action,  il.  743. 

persons  jointly  committing,  are  Jointly  and  severally  liable,  ii.  777-779. 

joint,  not  merged  by  recovery  against  one  defendant,  ii.  779. 

joint,  released  by  satisfaction  of  judgment  against  one,  ii.  782. 

former  recovery  in,  must  be  pleaded,  ii.  785. 

TRIAL  BY  JURY, 

is  waived  by  suffering  default,  i.  80,  90. 

TROVER, 

conclusiveness  of  judgment  in,  ii.  670. 

TRUSTEE, 

cannot  confess  judgment  against  the  estate,  1.  55. 

title  held  in  trust  not  bound  by  judgment-lien,  i.  421. 

Judgment  against,  no  lien  on  trust  estate,  i.  435. 

Judgment  against,  as  trustee,  does  not  conclude  him  in  his  individual 

capacity,  ii.  536. 
Judgment  against,  when  binds  cestui  que  trust,  ii.  585. 
settlement  of  accounts  of,  in  probate  court,  when  conclusive,  ii.  644. 

TRUSTS, 

resulting,  when  bound  by  Judgment-lien,  i.  434. 
lien  of  judgment  against  cestui  que  trust,  U  437. 

TiJRNPIKE  ROAD, 

act  bound  by  lien  of  Judgment^  i.  419. 
xjkW  JCDa.Y.2 — 80 
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TJ. 

UNITED  STATES, 

debts  due  the,  have  priority,  i.  448. 

UNITED  STATES  COURTS, 
See  Federal  Courts. 

UNITED  STATES  LAND  DEPARTMENT, 
decisions  of,  when  conclusive,  IL  530. 

UNKNOWN  OWNERS. 

when  bound  by  judgment  against  their  interest,  ii.  546. 
when  barred  by  judgment  in  partition,  ii.  661. 
bound  by  judgment  against  land  for  taxes,  ii.  809. 

USE  AND  OCCUPATION, 

conclusiveness  of  judgment  in  action  for,  ii.  662. 

USURY, 

as  ground  for  vacating  judgment,  i.  331. 

not  to  be  pleaded  when  judgment  is  opened,  i.  349. 

as  ground  for  enjoining  judgment,  i.  379. 

in  cause  of  action,  does  not  taint  the  judgment,  ii.  677. 

defense  of,  barred  if  not  pleaded,  ii.  759* 


V. 

VACATINO  JUDGMENTS, 

orders  for,  when  final,  i.  34. 

vacating  confessed  judgments,  i.  77* 

judgments  by  default,  i.  94. 

the  power  to  open  and  vacate  judgments,  i.  297,  298. 

what  courts  possess  power,  i.  297. 

legislature  cannot  interfere,  i.  298. 
method  of  seeking  relief,  i.  299-304. 

audita  querela^  i.  299. 

writ  of  error  coram  nobis.  i«  800* 

bill  of  review,  i.  301. 

by  direct  action,  i.  302. 

by  motion,  i.  303. 

indirect  vacation,  i.  304. 
the  time  of  applying,  i.  305-313* 

during  the  term,  i.  305. 

after  the  term,  i.  306. 

in  case  of  void  judgments,  1. 807. 

in  case  of  interlocutory  judgments,  1. 808. 

practice  in  Pennsylvania,  i.  309. 

judgments  carried  over  the  term  by  motion,  !•  810« 

under  statutes,  i.  311. 

judgments  ngainst  non-residents,  1. 812. 

laches  of  party  defeats  the  right,  i.  3Idw 
the  parties  who  may  apnly,  i.  8l£^17. 

successful  party,  i.  814. 

Joint  defendants,  1. 315. 
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VACATING  JUDGMENTS— ConUnued. 

legal  representatives  of  party,  i.  316. 

strangers,  i.  317. 
what  judgments  may  be  vacated,  i.  318-320. 

general  rule,  i.  818. 

consent  judgments,  1. 319. 

judgments  in  divorce,  i.  320. 
grounds  for  vacating  judgments,  i.  821-345. 

fraud  and  collusion,  i.  321. 

judgment  taken  contrary  to  agreement,  i.  322. 

perjury,  i.  323. 

want  of  notice,  1. 824. 

unauthorized  appearance  of  attorney,  i.  825. 

irregularities,  i.  826. 

personal  disability  of  defendant,  1. 827. 

unauthorized  entry,  i.  828. 

Judgment  not  vacated  for  errors,  i.  829. 

nor  matters  pleadable  in  defense  to  action,  1. 830. 

illegality  of  cause  of  action,  1.831. 

newly-discovered  evidence,  i.  332. 

judgment  on  reversed  judgment,  i.  333. 
statutory  grounds  for,  i.  834-345. 

mistake,  i.  835. 

surprise,  i.  386. 

casualty  or  misfortune,  i.  337. 

sickness  of  defendant,  i.  338. 

sickness  of  counsel,  i.  339. 

excusable  neglect,  i.  340. 

negligence  of  attorney,  i.  841. 

misunderstanding  of  counsel,  i.  342. 

unavoidable  absence  of  counsel,  i.  348. 

fraud  of  attorney,  i.  344. 

misinformation  as  to  time  of  trial,  i.  345. 
practice  on  vacating  judgments,  i.  346-355. 

notice  of  application,  i.  346. 

affidavit  of  merks,  i.  347. 

showing  meritorious  defense,  i.848. 

technical  or  dishonest  defense  not  sufflciert,  i.  349. 

opening  judgment  to  admit  defense,  i.  350. 

evidence,  i.  851. 

imposition  of  terms,  i.  852. 

partial  vacation  of  judgment,  i.853. 

allowance  of  application  is  discretionary,  i .  354. 

effect  of  vacating  judgment,  i.  855. 

effect  of,  on  lien  of  judgment,  i.  472. 
destroys  effect  of  judgment  as  a  bar,  ii.  683. 
in  hands  of  assignee,  ii.  955. 

VACATION, 

validity  of  judgments  rendered  in,  i.  179. 

VALIDITY  OP  JUDGMENTS, 

voidable  and  void  judgments  distinguished,  i.  170. 
irregular  and  erroneous  judgments,  i.  170. 
depends  upon  jurisdictiou,  i.  171. 
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VERDICT— Continued. 

irregular  or  defective,  when  ground  for  arresting  judgment,  i.  104. 

entry  of  judgment  upon,  i.  1(^-125. 

time  of  entering  judgment,  i.  121. 

cannot  be  supplied  nuno  pro  tunc,  i.  183. 

judgment  must  follow  the,  i.  142,  186. 

defects  in,  not  reviewable  on  habeas  corpu$t  I.  255. 

what  points  concluded  by,  ii.  609  et  seq. 

verdict  without  judgment  no  b»r  to  second  suit*  ii.  682. 

when  assignable,  ii.  948. 

VEBIPICATION, 

of  statement  upon  confession  of  Judgment*  i*  65* 

VESTED  RIGHTS, 

judgment  liens  are  not,  i.  S99. 
judgments  attach  as  liens  upon,  1. 428. 

VOID   AND   VOIDABLE   JUDGMENTS  (See  also  Validity  of  Judg- 
ments). 
incase  of  confession  of  judgment,  i.  63-68. 
defined  and  distinguished,  i.  170. 
void  against  one,  void  against  all,  L  211. 
validity  depends  on  jurisdiction,  i.  215-244 
collateral  impeacliment  of,  i.  245  et  seq, 
void  judgments  may  be  vacated  when,  i.  807« 
enjoining  void  judgment,  i.  358,  376. 
void  judgment  gives  no  lien,  i.  407. 
void  judgment  not  conclusive,  ii.  513,  680. 


WAGES, 

suit  for,  by  discharged  servant,  when  bars  further  recovery,  ii.  752. 
recovery  of,  no  liar  to  cross-action  for  negligence,  ii.  769. 

WARRANT  OF  ATTORNEY, 
to  confess  judgment,  i.  51. 
requisites  of,  i.  61. 

WARRANTOR, 

of  title  to  land,  when  bound  by  Judgment  against  warrantee,  ii.  567. 
of  title  to  chattels,  iL  672. 

WARRANTY, 

action  for  breach  of.  and  cross-action  for  price  of  goods.  iL  768. 
implied,  on  assignment  of  a  judgment.  iL  949. 

WILLS, 

probate  of.  conclusive,  ii.  635-688. 

WITHOUT  PREJUDICE. 

bill  so  dismissed  ii  no  bar  to  new  suit*  if.  721. 

WITNESSES, 

are  not  parties  so  as  to  be  bound  Yxj  the  judgment,  ii.  542. 
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WORDS  AND  PHRASES  (See  also  D£FINITIOXs)i 

consideratum  eat^  i.  2,  115. 
'* justly  due  and  owing,"  i.  82. 
"signing  judgment,"  i.  110. 
"judgment  on  the  merits."  ii.  694. 
"judgment  in  rem.*'  ii.  792. 

WRIT  OF  ENTRY, 

conclusiveness  of  judgment  in,  ii.  649. 

WRIT  OF  ERROR, 

See  Error,  Writ  or. 

WRIT  OF  INQUIRY, 

to  assess  damages  on  default,  i.  90. 
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